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PRETXCE. 


The  Commerce  Clause  has  probably  been  the  subject  of  more 
litigation  of  importance  in  the  Federal  Courts,  than  any  other  pro- 
vision of  the  Constitution.  It  is  not  within  the  scope  of  this  book 
to  discuss  the  many  decisions  defining,  the  power  of  Congress  over 
Interstate  Commerce,  nor  to  take  up  all  the  litigation  in  connection 
with  the  various  statutes  passed  by  Congress  in  the  exercise  of  this 
power.  The  present  work  is  restricted  to  the  particular  Act  of 
Congress  known  as  the  Interstate  Commerce  Act,  and  its  various 
Amendments.  This  legislation  constitutes,  as  it  were,  a  subject 
standing  by  itself  and  the  aim  of  the  author  has  been  to  include 
every  decision,  both  of  those  of  the  Courts  and  those  of  the  Inter- 
state Commerce  Commission,  which  has  involved  a  construction 
of  these  Statutes. 

The  Act  is  printed  at  the  beginning  of  Volume  I  in  its  amended 
form.  The  foot-notes,  however,  show  in  detail  every  change  made 
in  the  original  Act  of  1887  by  each  of  the  various  Amendments 
down  to  the  present  time,  making  it  possible  to  determine  at  a 
glance,  on  reading  a  given  decision,  exactly  what  form  the  law 
was  in  when  the  decision  was  rendered. 

In  discussing  the  various  questions  arising  under  this  Act,  it 
has  been  found  entirely  impracticable  to  follow  the  Sections  of  the 
Act.  The  subject  has  been  divided  into  two  parts — ^The  Substan- 
tive Requirements  of  the  Act,  and  The  Enforcement  of  the  Act. 
Part  I.  deals  with  the  provisions  requiring  reasonable  charges, 
prohibiting  unjust  discriminations  and  undue  preferences  and 
pooling  of  freights,  and  requiring  publication  of  charges  and  ad- 
herence to  tariff  rates,  and  the  allowance  of  switch  connections. 
The  decisions  on  the  Commodities  Clause  and  on  the  Carmack 
Amendment  also  form  the  subject  of  two  chapters. 

Part  II.  deals  with  the  powers  and  duties  of  the  Interstate  Com- 
merce Commission  in  connection  with  this  Act,  and  with  the  vari- 
ous civil,  penal  and  criminal  proceedings  in  the  Courts  available 
for  its  enforcement. 

Volume  II.  consists,— in  addition  to  the  table  of  cases  and  the 
text  of  the  various  Amendments, — of  a  Digest  of  all  the  decisions 
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by  the  Commission  or  by  the  Federal  Courts  inyolving  a  construc- 
tion of  this  legislation.  By  reason  of  the  fact  that  many  of  the 
cases,  especially  the  decisions  by  the  Commission,  contain  a  num- 
ber of  distinct  propositions  of  law,  it  has  been  found  impossible  to 
group  the  decisions  in  the  Digest  according  to  subjects,  without 
useless  repetition.  They  have  therefore  been  arranged  chrono- 
logically, each  having  a  case  number.  Whenever  a  decision  is 
cited  in  the  text  in  Volume  I.,  this  case  number  is  given,  so  that 
the  reader  may  at  once  turn  to  the  Digest  and  find  a  summary  of 
the  facts  of  the  case  and  of  all  the  legal  conclusions  reached  by 
the  tribunal  deciding  it.  The  case  numbers  are  also  given  in  the 
Table  of  Cases  at  the  end  of  Volume  II.,  thus  making  it  easy  to 
find  any  case  in  the  Digest  provided  the  name  of  one  of  the  parties 
be  known.  Where  a  case  has  been  litigated  in  more  than  one  tribu- 
nal, in  addition  to  the  case  number,  a  letter  is  given,  and  all  the 
litigation  is  grouped  together.  Wheneij^  a  case  is  cited,  there- 
fore, with  a  letter  added  after  the  case  number,  the  reader  is  ap- 
prised that  the  decision  is  only  a  part  of  the  litigation,  and  by 
turning  to  the  Digest  will  find  a  complete  summary  of  the  previous 
and  subsequent  disposition  of  the  case. 

In  citing  fcses  in  the  text, -there  is  given,  in  addition  to  the  page 
where  the  case  begins,  the  page  on  which  the  particular  question 
for  which  the  case  is  cited  is  discussed  by  the  Court  or  the  Com- 
mission. .  Citations  are  also  given  from  the  C.  C.  A.,  Sup.  Ct.,  L. 
Ed.  and  L.  R.  A.  reports  and  from  the  National  Reporter  System 
in  addition  to  the  regular  Federal,  United  States,  and  State  cita- 
tions. Decisions  by  the  Commission  are  cited  both  as  reported  in 
the  Interstate  'Commerce  Commission  Reports  and  in  the  Inter- 
state Commerce  Reports.  All  cases  are  included  through  211  U. 
S.,  p.  500,  165  Fed.  p.  384,  and  through  the  14th  Volume  of  the  I. 
C.  C.  Reports.  This  includes  all  decisions  published  prior  to  Jan- 
uary 15th,  1909. 

Appendix  A  to  Volume  I.  contains  the  Rules  of  Practice  and 
Forms  prescribed  by  the  Commission,  and  Appendix  B  consists 
of  Annotations  to  the  Commission's  Reports,  showing  each  in- 
stance in  which  any  of  the  decisions  by  the  Commission  has  been 
cited  by  it  in  a  later  case. 

The  author  desires  to  express  his  great  indebtedness  to  Francis 
I.  Gowen,  Esq.,  for  many  valuable  suggestions  as  to  the  form  and 
substance  of  this  work  and  for  his  continued  interest  and  assist- 
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ance  in  its  preparation.  He  also  takes  this  opportunity  to  ac- 
knowledge his  obligation  to  Walter  C.  Harris,  Esq.,  to  Wm.  M. 
Kitzmiller,  Esq.,  and  to  Mr.  Edward  Hopkinson,  Jr.,  for  their 
help  in  reading  proof  and  verifying  authorities. 

,  H.  S.  p.,  Jr. 

Philadelphia,  February  15th,  1909.       ', 
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THE  INTERSTATE  COMMERCE  ACT 


AS  AMENDED. 


(Approved  February  4,  1887,  and  in  effect  April  5,  1887  (24  Statutes  at  Large, 
379;  1  Supp.  to  Rev.  Stat.  U.  8.  529) ;  amended  by  act  approved  March  2,  1889, 
(25  Statutes  at  Large,  855;  1  Supp.  to  Rev.  Stat.  U.  S.,  684),  and  by  act  ap- 
proved February  10,  1891,  (26  Statutes  at  Large,  743;  1  Supp.  to  Rev.  Stat.  U.  S., 
891),  and  by  act  approved  February  8,  1895,  (28  Statutes  at  Large,  643,  2  Supp. 
to  Rev.  Stat.  U.  S.,  369),  and  by  an  act  approved  June  29,  1906,  (34  Statutes 
at  Large,  584),  and  by  act  approved  April  13,  1908,   (35  Statutes  at  Large,  00). 

An  Act  to  regulate  commeice. 

Be  it  enacted  by  the  Senate  and  Heme  of  Represent  a-       section  i. 
tives  of  the  United  States  of  America  in  Cofigress  assent'  ^"-  ^- 

bled:  Section  i.  That  the  provisions  of  this  Act  shall  apply  portitfon "suweSt " to 
to  any  ^  corporation  or  any  person  or  persons  engaged  in  *''®  *"'• 
the  transportation  of  oil  or  other  commodity,  except  water 
and  except  natural  or  artificial  gas,  by  means  of  pipe  lines, 
or  partly  by  pipe  lines  and  partly  by  railroad,  or  partly  by 
pipe  lines  and  partly  by  water,  who  shall  be  considered 
and  held  to  be  common  carriers  within  the  meaning  and 
purpose  of  this  Act,  and  to  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad "  (or  partly  by  railroad  and  partly  by 
water  when  both  are  used  under  a  common  control,  man- 
agement, or  arrangement  for  a  continuous  carriage  or 
shipment),  from  one  State  or  Territory  of  the  United 
States,  or  the  District  of  Columbia,  to  any  other  State  or 

(1)  The  words  "any  corporation  or  any  person  or  persons  engaged  in  the 
transportation  of  oil  or  other  conunodity,  except  water  and  except  natural  or 
artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe  lines  and  partly  by  rail- 
road, or  partly  by  pipe  lines  and  partly  by  water,  who  shall  be  considered  and 
held  to  be  common  carriers  within  the  meaning  and  purpose  of  this  Act,  and  to",  were 
inserted  by  the  Amendment  of  1906.  Until  the  passage  of  this  Amendment,  this 
portion  of  the  paragraph  read  as  follows:  "That  the  provisions  of  this  Act  shall 
apply  to  any  common  carrier  or  carriers  engaged     *     *     *." 

(2)  The  parenthesis  was  inserted  by  the  Amendment  of  1906.  Prior  to  that 
Amendment,  this  portion  of  the  paragraph  was  punctuated  as  follows:  «  •  *  • 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water  when  both  are 
used,  under  a  common  control,  management,  or  arrangement,  for  a  continuous  car- 
riage or  shipment,  from  one  state     *     *     *." 
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Section  1.       Territory  of  the  United  States,  or  the  District  of  Colum- 

par.  1.  bia,  or  *  from  one  place  in  a  Territory  to  another  place  in 

Parties  and  trans-    the  Same  Territory,  or  from  any  place  in  the  United  States 

portation  subject.  , .  ,  ■'    ,  .  i  •      ,  i 

to  an  adjacent  foreign  country,  or  from  any  place  m  the 
Uhited  States  through  a  foreign  country  to  any  other 
place  in  the  United  States,  and  also  to  the  transportation 
in  like  manner  of  property  shipped  from  any  place  in  the 
United  States  to  a  foreign  country  and  carried  from  such 
place  to  a  port  of  transshipment,  or  shipped  from  a  for- 
eign country  to  any  place  in  the  United  States  and  carried 
to  such  place  from  a  port  of  entry  either  in  the  United 
to°'tHSf3po?tation  States  or  an  adjacent  foreign  country:  Provided,  however, 
state*^ """"  °°*  That  the  provisions  of  this  Act  shall  not  apply  to  the 
transportation  of  passengers  or  property,  or  to  the  re- 
ceiving, delivering,  storage,  or  handling  of  property* 
wholly  within  one  State  and  not  shipped  to  or  from  a  for- 
eign country  from  or  to  any  State  or  Territory  as  afore- 
said. 
Par.  2.  The  ^  term  "common  carrier,"  as  used  in  this  Act,  shall 

Express  and  sleeping  include  cxoress  companies  and  sleeping  car  companies. 

car  companies  in-  x      o  i. 

duded.  The  term  "railroad,"  ^  as  used  in  this  Act,  shall  include 

Definition   of   the  . 

term  "railroad."  all  bridges  and  ferries  used  or  operated  in  connection  with 
any  railroad,  and  also  all  the  road  in  use  by  any  corpora- 
tion operating  a  railroad,  whether  owned  or  operated 
under  a  contract,  agreement,  or  lease,  and''  shall  also 
include  all  switches,  spurs,  tracks,  and  terminal  facilities 
of  every  kind  used  or  necessary  in  the  transportation  of 

(3)  The  phrase  "or  from  one  place  in  a  Territory  to  another  place  in  the  same 
Territory,"  was  inserted  by  the  Amendment  of  1906. 

(4)  In  the  Act  of  1887,  there  was  a  comma  after  the  word  "property"  and 
also  one  after  the  phrase  "wholly  within  one  State."  This  punctuation  was 
omitted  by  the  Amendment  of  1906. 

(5)  The  first  sentence  in  this  paragraph  was  inserted  by  the  Amendment  of 
1906. 

(B)  The  commas  before  and  after  the  phrase  "as  used  in  this  Act"  were 
inserted  by  the  Amendment  of   1906. 

(7)  The  clause  "and  shall  also  include  all  switches,  spurs,  tracks,  and  termi- 
nal facilities  of  every  kind  used  or  necessary  in  the  transportation  of  the  persons 
or  property  designated  herein,  and  also  all  freight  depots,  yards,  and  groimds 
lued  or  necessary  in  the  transportation  or  delivery  of  any  of  said  property;"  was 
inserted  by  the  Amendment  of   1906. 
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the  persons  or  property  designated  herein,  and  also  all       section  i. 
freight  depots,  yards,  and  grounds  used  or  necessary  in  ^"-  2- 

the  transportation  or  delivery  of  any  of  said  property; 
and  ^  the  term  "transportation"  shall  include  cars  and  What  the  term  __ 
other  vehicles  and  all  instrumentalities  and  f acili-  includes, 
ties  of  shipment  or  carriage,  irrespective  of  own- 
ership or  of  any  contract,  express  or  implied,  for  the 
use  thereof  and  all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit,  ventilation,  re- 
frigeration or  icing,  storage,  and  handling  of  property 
transported :  and  it  shall  be  the  duty  of  every  carrier  sub-  Duty  to  furnish 

,  ..  r    t  •      A  ..  .>        ..   transportation  and 

ject  to  the  provisions  of  this  Act  to  provide  and  furnish  through  routes  and 
such  transportation  upon  reasonable  request  therefor,  and 
to  establish  through  routes  and  just  and  reasonable  rates 
applicable  thereto. 

All  *  charges  made  for  any  service  rendered  or  to  be  Par.  3. 

rendered  in  the  transportation  of  passengers  or  property  charges  must  be 
as  aforesaid,  or  in  connection  therewith,  shall  be  just  and 
reasonable;  and  every  unjust  and  unreasonable  charge  for 
such  service  or  any  part  thereof  is  prohibited  and  declared 
to  be  unlawful. 

No  ^**  common  carrier  subject  to  the  provisions  of  this  Pa*".  4. 

Act,  shall,  after  January  first,  nineteen  hundred  and  seven,  ^^e^  "ortluon^^ro- 
directly  or  indirectly,  issue  or  give  any  interstate  free'>"'"e*- 
ticket,  free  pass,  or  free  transportation  for  passengers,  jj^^^^  ^.^j^^ 
except  to  its  employees  and  their  families,  its  officers, 
agents,  surgeons,  physicians,  and  attorneys  at  law ;  to  min- 

(8)  The  remainder  of  this  paragraph  under  the  Act  as  it  stood  prior  to  the 
Amendment  of  1906  read  as  follows:  "And  the  term  'transportation'  shall  in- 
cJude  all  instruments  of  shipment  or  carriage."  The  remainder  of  this  para- 
graph as  given  above  was  inserted  by  the  Amendment  of  1906. 

(9)  Prior  to  the  Amendment  of  1906,  this  paragraph  read  as  follows: 
"All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property  as  aforesaid,-  or  in  connection  therewith,  or  for 
the  receiving,  delivering,  storage,  or  handling  of  such  property,  shall  be  reason- 
able and  just;  and  every  unjust  and  unreasonable  charge  for  such  service  is 
prohibited   and   declared   to   be   unlawful." 

The  Amendment  of  1906  expunged  the  phrase  "or  for  the  receiving,  delivering, 
storage,  or  handling  of  such  property,"  and  inserted  the  words  "or  any  part  thereof" 
after  the  word  "service." 

(10)  This  entire  paragraph  was   inserted   by  the  Amendment   of   1906. 
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Section  1. 


Par.  4. 


Exceptions  to  pro- 
hibition of  free 


charitable     and     elee- 
destitute,    and    home- 
persons     when     trans- 
or    hospitals,    and   the 


Interchange 
of  passes. 


Free  carriage  In 


isters  of  religion,  traveling  secretaries  of  railroad  Young 
Men's  Christian  Associations,  inmates  of  hospitals  and 
charitable  and  eleemosynary  institutions,  and  per- 
sons exclusively  engaged  in 
mosynary  work;  to  indigent, 
less  persons,  and  to  such 
ported  by  charitable  societies 
necessary  agents  employed  in  such  transportation ;  to  in- 
mates of  the  National  Homes  or  State  Homes  for  Dis- 
abled Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Homes,  including  those  about  to  enter  and  those  returning 
home  after  discharge  and  boards  of  managers  of  such 
Homes ;  to  necessary  caretakers  of  live  stock,  poultry,  and 
fruit ;  to  employees  on  sleeping  cars,  express  cars,  and  to 
linemen  of  telegraph  and  telephone  companies ;  to  railway 
mail  service  employees,  postoffice  inspectors,  customs  in- 
spectors, and  immigration  inspectors;  to  newsboys  on 
trains,  baggage  agents,  witnesses  attending  any  legal  in- 
vestigation in  which  the  common  carrier  is  interested, 
persons  injured  in  wrecks  and  physicians  and  nurses  at- 
tending such  persons :  Provided,  That  this  provision  shall 
not  be  construed  to  prohibit  the  interchange  of  passes  for 
the  officers,  agents,  and  employees  of  common  carriers, 
and  their  families;  nor  to  prohibit  any  common  car- 
rier from  carrying  passengers  free  with  the  object  of  pro- 


Definition  of  the 

term  "employees." 


time  Of  epidemic,  etc.  yjdijjg  relief  in  cascs  of  general  epidemic,  pestilence,  or 
other  calamitous  visitation:  Provided '^'^ further.  That  the 
term  "employees"  as  used  in  this  paragraph  shall  include 
furloughed,  pensioned,  and  superannuated  employees, 
persons  who  have  become  disabled  or  infirm  in  the  ser- 
vice of  any  such  common  carrier,  and  the  remains  of  a 
person  killed  in  the  employment  of  a  carrier  and  ex-em- 
ployees traveling  for  the  purpose  of  entering  the  service 
of  any  such  common  carrier;  and  the  term  "families"  as 
used  in  this  paragraph  shall  include  the  families  of  those 

(11)  Thi8  further  proviso  was  inserted  by  the  Amendment  of  April  13,  1908. 
This  Amendment  also  inserted  the  comma  after  the  word  "destitute"  in  the  lltb 
line  of  the  paragraph  and  also  after  the  wotds  "customs  inspectors"  (four  lines 
above  the  first  proviso),  and  expunged  a  comma  after  the  word  "transportation" 
m  the  next  to  last  sentence  in  the  paragraph.  In  the  Amendment  of  1906  the  words 
Bailway  Mail  Service  were  begun  with  capital  letters. 


Definition  of  the 
term  "families." 
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persons  named  in  this  proviso,  also  the  families  of  per-       section  i. 
sons  killed  while  in  the  service  of  any  such  common  car-  ^"-  ^- 

rier.  Any  common  carrier  violating  this  provision  shall  Pe^»^*y  ^'"^.J^oia""" 
,  be  deemed  guilty  of  a  misdemeanor  and  for  each  offense, 
on  conviction,  shall  pay  to  the  United  States  a  penalty  of 
not  less  than  one  hundred  dollars  nor  more  than  two  thou- 
sand dollars,  and  any  person,  other  than  the  persons  ex- 
cepted in  this  provision,  who  uses  any  such  interstate  free 
ticket,  free  pass,  or  free  transportation  shall  be  subject 
to  a  like  penalty.  Jurisdiction  of  offenses  under  this  pro-  jurisdiction, 
vision  shall  be  the  same  as  that  provided  for  offenses  in 
an  Act  entitled  "An  Act  to  further  regulate  commerce 
with  foreign  nations  and  arnong  the  States,"  approved 
February  nineteenth,  nineteen  hundred  and  three,  and 
any  amendment  thereof. 

From  12   and  after  May  first,  nineteen  hundred  and  Par.  5. 

eight,  it  shall  be  unlawful  for  any  railroad  company  to  commodities  clause, 
transport  from  any  State,  Territory,  or  the  District  of 
Columbia,  to  any  other  State,  Te-rritory,  or  the  District  of 
Columbia,  or  to  any  foreign  country,  any  article  or  com- 
modity, other  than  timber  and  the  manufactured  pro- 
ducts thereof,  manufactured,  mined,  or  produced  by  it, 
or  under  its  authority,  or  which  it  may  own  in  whole,  or 
in  part,  or  in  which  it  may  have  any  interest  direct  or  in- 
direct except  such  articles  or  commodities  as  may  be  nec- 
essary and  intended  for  its  use  in  the  conduct  of  its  busi- 
ness as  a  common  carrier. 

Any  13  common  carrier  subject  to  the  provisions  of  this  Par-  s- 

Act,  upon  application  of  any  lateral,  branch  line  of  rail-°a{Jt^  construct, 
road,  or  of  any  shipper  tendering  interstate  traffic  for  operate  switch  con- 
transportation,  shall  construct,  maintain,  and  operate  upon 
reasonable  terms  a  switch  connection  with  any  such  lat- 
eral, branch  line  of  railroad,  or  private  side  track  which 
may  be  constructed  to  connect  with  its  railroad,  where 
such  connection  is  reasonably  practicable  and  can  be  put 
in  with  safety  and  will  furnish  sufficient  business  to  jus- 
tify the  construction  and  maintenance  of  the  same;  and 
shall  furnish  cars  for  the  movement  of  such  traffic  to  the 

(12)  This  entire  paragraph  was  inserted  by  the  Amendment  of  1906. 

(13)  This  entire  paragraph  was  inserted  by  the  Amendment  of  1906. 
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Par.  6. 


Procedure  before 
the  Gonunission  to 
secure  switch  con- 
nections. 


Section  S. 


Section  1.  best  of  its  ability  without  discrimination  in  favor  of 
or  against  any  such  shipper.  If  any  common  car- 
rier shall  fail  to  install  and  operate  any  such  switch  or 
connection  as  aforesaid,  on  application  therefor  in  writing 
by  any  shipper,  such  shipper  may  make  complaint  to  the 
Commission,  as  provided  in  section  thirteen  of  this  Act, 
and  the  Commission  shall  hear  and  investigate  the  same 
and  shall  determine  as  to  the  safety  and  practicability 
thereof  and  justification  and  reasonable  compensation 
therefor,  and  the  Commission  may  make  an  order  as  pro- 
vided in  section  fifteen  of  this  Act,  directing  the  common 
carrier  to  comply  with  the  provisions  of  this  section  in 
accordance  with  such  order,  and  such  order  shall  be  en- 
forced as  hereinafter  provided  for  the  enforcement  of  all 
other  orders  by  the  Commission,  other  than  orders  for 
the  payment  of  money. 

Section  2.  That  ^*  if  any  common  carrier  subject  to  the 
provisions  of  this  act  shall,  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback,  or  other  device,  charge,  de- 
mand, collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered,  or 
to  be  rendered,  in  the  transportation  of  passengers  or 
property,  subject  to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects,  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  prohib- 
ited and  declared  to  be  unlawful. 

Section  3.  That  ^^  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  make  or 
S°perso''ns'or™iScaU.Si"^^  ^"7  ""^uc  Or  Unreasonable  preference  or  advantage 
ties  forbidden.  to  any  particular  person,  company,  firm,  corporation,  or 

locality,  or  any  particular  description  of  traffic,  in  any  re- 
spect whatsoever,  or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular 


Unjust   discrimina- 
tion In  transporta- 
tion charges  for- 
bidden. 


Section  3. 


Par.  1. 


(14)  Section  2  remains  as  adopted  in  1887. 

(15)  Section  3  remains  as  adopted  in  1887. 
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description  of  traffic,  to  any  undue  or  unreasonable  pre-       section  a. 
judice  or  disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  P"-  ^- 

act  shall,  according  to  their  respective  powers,  afford  all  |^terchange"of *** 
reasonable,  proper,  and  equal  facilities  for  the  interchange  faffio. 
of  traffic  between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and  those  connect- 
ing therewith,  and  shall  not  discriminate  in  their  rates  °iJ|5|M'between  c"n- 
and  charges  between  such  connecting  lines ;  but  this  shall  (o*,'^jia|en  °*^ 
not  be  construed  as  requiring  any  such  common  carrier  to  Proviso, 
give  the  use  of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business. 

Section  4.    That^*  it  shall  be  unlawful  for  any  com-       section  4. 
mon  carrier  subject  to  the  provisions  of  this  act  to  charge  Long  and  short 

.         .  haul  clause. 

or  receuve  any  greater  compensation  m  the  aggregate  for 
the  transportation  of  passengers  or  of  like  kind  of  prop- 
erty, under  substantially  similar  circumstances  and  condi- 
tions, for  a  shorter  than  for  a  longer  distance  over  the 
same  line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance ;  but  this  shall  not  be  construed 
as  authorizing  any  common  carrier  within  the  terms  of 
this  act  to  charge  and  receive  as  great  compensation  for  a 
shorter  as  for  a  lonsrer  distance :  Provided,  however,  That  commission  autnor- 

o  ■  '  '  ized  to  relieve 

upon  application  to  the  Corhmission  appointed  under  the  oamers^irom  this 
provisions  of  this  act,  such  common  carrier  may,  in 
special  cases,  after  investigation  by  the  Commission,  be 
authorized  to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  passengers  or  property; 
and  the  Commission  may  from  time  to  time  prescribe  the 
extent  to  which  such  designated  common  carrier  may  be 
relieved  from  the  operation  of  this  section  of  this  act. 

Sections.    That  "  it  shall  be  unlawful  for  any  common       section  6. 
carrier  subject  to  the  provisions  of  this  act  to  enter  into  Po°"°s,°^"Jf"« 
any  contract,  agreement,  or  combination  with  any  other  earnings  forbidden, 
common  carrier  or  carriers  for  the  pooling  of  freights  of 
different  and  competing  railroads,  or  to  divide  between 
them  the  aggregate  or  net  proceeds  of  the  earnings  of  such 

(16)  Section  4  remains  as  adopted  in  1887. 

(17)  Section  5  remains  as  adopted  in  1887. 
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Section  s.       railroads,  or  any  portion  thereof;  and  in  any  case  of  an 

Pooling.  agreement  for  the  pooling  of  freights  as  aforesaid,  each 

day  of  its  continuance  shall  be  deemed  a  separate  offense. 

Section  g.  Section  6.     That  ^^  every  common  carrier  subject  to 

Par.  1.  the  provisions  of  this  Act  shall  file  with  the  Commission 

Filing,  printing  and  created  by  this  Act  and  print  and  keep  open  to  public  in- 
posting  of  scbedules  ■'  '^  n      i  r 
of  rates.                  spection    schedules    showmg    all    the    rates,    fares,   and 

charges  for  transportation  between  different  points  on  its 

own  route  and  between  points  on  its  own  route  and  points 

on  the  route  of  any  other  carrier  by  railroad,  by  pipe  line, 

(18)     This  paragraph  as  originally  enacted  read  as  follows: 

"Sec.  6.  That  every  common  carrier  subject  to  the  provisions  of  this  act,  shall 
print  and  keep  for  public  inspection  schedules  showing  the  rates  and  fares  and 
charges  for  the  transportation  of  passengers  and  property  which  any  such  com- 
mon carrier  has  established  and  which  are  in  force  at  the  time  upon  its  railroad, 
as  defined  by  the  first  section  of  this  act.  The  schedules  printed  as  aforesaid 
by  any  such  common  carrier  shall  plainly  state  the  places  upon  its  railroad  be- 
tween which  property  and  passengers  will  be  carried,  and  shall  contain  the  classi- 
fication of  freight  in  force  upon  such  railroad,  and  shall  also  state 'separately 
the  terminal  charges  and  any  rules  or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates  and  fares 
and  charges.  Such  schedules  shall  be  plainly  printed  in  large  type,  of  at  least 
the  size  of  the  ordinary  pica,  and  copies  for  the  use  of  the  public  shall  be  kept 
in  every  depot  or  station  upon  any  such  railroad,  in  such  places  and  in  such 
form  that  they  can  be  conveniently  inspected." 

It  was  amended  by  the  Act  of  1889  to  read  as  follows: 

"Sec.  6.  That  every  common  carrier  subject  to  the  provisions  of  this  act 
shall  print  and  keep  open  to  public  inspection  schedules  showing  the  rates  and 
fares  and  charges  for  the  transportation  of  passengers  and  property  which  any 
such  common  carrier  has  established  and  which  are  in  force  at  the  time  upon  its 
route.  The  schedules  printed  as  aforesaid  by  any  such  common  carrier  shall 
plainly  state  the  places  upon  its  railroad  between  which  property  and  passengers 
will  be  carried,  and  shall  contain  the.  classification  of  freight  in  force,  and  shall 
also  state  separately  the  terminal  charges  and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid 
rates  and  fares  and  charges.  Such  schedules  shall  be  plainly  printed  in  large 
type,  and  copies  for  the  use  of  the  public  shall  be  posted  in  two  public  and  con- 
spicuous places,  in  every  depot,  station,  or  office  of  such  carrier  where  passengers 
or  freight,  respectively,  are  received  for  transportation,  in  such  form  that  they 
shall  be  accessible  to  the  public  and  can  be  conveniently  inspected," 

The  Amendment  of  1906  reduced  the  paragraph  to  its  present  form. 

It  will  be  noticed  that  the  Act  of  1887  provided  merely  that  the  schedules 
should  "be  kept  in  every  depot  *  •  •."  The  Act  of  1889  changed  this  require- 
ment making  it  necessary  that  they  "shall  be  posted  in  two  public  and  conspicu- 
ous places  in  every  depot,  etc."  The  Act  of  1906  required  that  they  "shall  be 
kept  posted  in  two  public  and  conspicuous  places,  etc." 
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or  by  water  when  a  through  route  and  joint  rate  have       section  «. 
been  established.    If  no  joint  rate  over  the  through  route  ^^'-  ^- 

has  been  established,  the  several  carriers  in  such  through  ^(^^^"s^^^^Pg"""""*- 
route  shall  file,  print  and  keep  open  to  public  inspection 
as  aforesaid,  the  separately  established  rates,  fares  and 
charges  applied  to  the  through  transportation.  The  sched-  contents  ot  tanits. 
ules  printed  as  aforesaid  by  any  such  common  carrier 
shall  plainly  state  the  places  between  which  property  and 
passengers  will  be  carried,  and  shall  contain  the  classifi- 
cation of  freight  in  force,  and  shall  also  state  separately 
all  terminal  charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may  require,  all 
privileges  or  facilities  granted  or  allowed  and  any  rules 
or  regulations  which  in  any  wise  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such  aforesaid  rates, 
fares,  and  charges,  or  the  value  of  the  service  rendered  to 
the  passenger,  shipper,  or  consignee.  Such  schedules  shall 
be  plainly  printed  in  large  type,  and  copies  for  the  use  of 
the  public  shall  be  kept  posted  in  two  public  and  conspicu-  Posting  schedules, 
ous  places  in  every  depot,  station,  or  office  of  such  carrier 
where  passengers  or  freight,  respectively,  are  received 
for  transportation,  in  such  form  that  they  shall  be  accessi- 
ble to  the  public  and  can  be  conveniently  inspected.  The 
provisions  of  this  section  shall  apply  to  all  traffic,  trans- 
portation, and  facilities  defined  in  this  Act. 

Any  **  common  carrier  subject  to  the  provisions  of  this  ^^"^  ^' 

Act  receiving  freight  in  the  United  States  to  be  carried  f^^^^^i^  ?^,Ji»'f 
through  a  foreign  country  to  any  place  in  the  United™"""^" 
States  shall  also  in  like  manner  print  2"  and  keep  open  to 
public  inspection,  at  every  depot  or  office  where  such 
freight  is  received  for  shipment,  schedules  showing  the 
through  rates  established  and  charged  by  such  common 
carrier  to  all  points  in  the  United  States  beyond  the  for- 
eign country  to  which  it  accepts  freight  for  shipment ;  and 
any  freight  shipped  from  the  United  States  through  a 

(19)  This  paragraph   is   substantially   as  enacted  in   1887. 

(20)  In  the  original  Act,  the  following  phrase  read  as  follows:     "Print  and 
keep  for  public  inspection,  at  every  depot  where  such  freight  is  received,  etc." 

It  was  reduced  to  its  present  form  by  the  Amendment  of  1889. 
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Section  6.       foreign  country  into  the  United  States  ^i  the  through  rate 

Par.  2.  on  which  shall  not  have  been  made  public.^a  as  required 

Effect  of  failure  to   by'  this  Act,  shall,  before  it  is  admitted  into  the  United 

post  rates  through        ■'  .  ,  '         .  t  i_  • 

foreign  countries.      States  from  Said  foreign  country,  be  subject  to  customs 
duties  as  if  said  freight  were  of  foreign  production.^* 
Par.  3.  No  2*  change  shall  be  made  in  the  rates,  fares,  and 

Thirty  days"  notice   charees  or  joint  rates,  fares,  and  charsres  which  have  been 

of  change  in  rates  ,        ■        •  ,- 

required.  filed  and  published  by  any  common  earner  in  compliance 

with  the  requirements  of  this  section,  except  after  thirty 
days'  notice  to  the  Commission  and  to  the  public  published 
as  aforesaid,  which  shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  schedule  then  in  force  and  the 
time  when  the  changed  rates,  fares,  or  charges  will  go  into 

(21)  The  original  Act  contained  a  comma  at  this  point,  which  was  expunged 
by  the  Amendment  of   1906. 

(22)  The  comma  at  this  point  was  inserted  by  Amendment  of  1906. 

(23)  The  Act  of  1906  expunged  the  following  clause  from  the  end  of  the 
paragraph:    "and  any  law  in  conflict  with  this  section  is  hereby  repealed." 

(24)  This  paragraph  was  altered  both  by  the  Amendment  of  1889,  and  by  that 
of  1906.     The  original  provision  was  as  follows: 

"No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which  have  been 
established  and  published  as  aforesaid  by  any  common  carrier  in  compliance 
with  the  requirements  of  this  section,  except  after  ten  days'  public  notice,  which 
shall  plainly  state  the  changes  proposed  to  be  made  in  the  schedule  then  in  force, 
and  the  time  when  the  increased  rates,  fares,  or  charges  will  go  into  effect;  and 
the  proposed  changes  shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept  for  public  inspection. 
Reductions  in  such  published  rates,  fares,  or  charges  may  be  made  without  pre- 
vious public  notice;  but  whenever  any  such  reduction  is  made,  notice  of  the 
same  shall  immediately  be  publicly  posted  and  the  changes  made  shall  im- 
mediately be  made  public  by  printing  new  schedules,  or  shall  immediately  be 
plainly  indicated  upon  the  schedules  at  the  time  in  force  and  kept  for  public 
inspection." 

It  was  amended  in  1889  to  read  as  follows: 

"No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which  have  been 
established  and  published  as  aforesaid  by  any  common  carrier  in  compliance  with 
the  requirements  of  this  section,  except  after  ten  days'  public  notice,  which  shall 
plainly  state  the  changes  proposed  to  be  made  in  the  schedule  then  in  force, 
and  the  time  when  the  increased  rates,  fares,  or  charges  will  go  into  effect;  and 
the  proposed  changes  shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept  open  to  public  inspec- 
tion. Reductions  in  such  published  rates,  fares,  or  charges  shall  only  be  made 
after  three  days'  previous  public  notice,  to  be  given  in  the  same  manner  that 
notice  of  an  advance  in  rates  must  be  given." 
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effect;  and  the  proposed  changes  shall  be  shown  by  print-       section  6. 
ing  new  schedules,  or  shall  be  plainly  indicated  upon  the  Par.  3. 

schedules  in  force  at  the  time  and  kept  open  to  public  in-  Notice  of  changes 
spection:  Provided,  That  the  Commission  may,  in  its  commission  may 

'^  ■"  moiiify  require- 

discretion  and  for  good  cause  shown,  allow  changes  upon™e°ts  as  topubiish- 

.  .  or       ing,  posting  and 

less  than  the  notice  herein  specified,  or  modify  the  re-fl"°s  tariffs, 
quirements  of  this  section  in  respect  to  publishing,  post- 
ing, and  filing  of  tariffs,  either  in  particular  instances  or 
by  a  general  order  applicable  to  special  or  peculiar  circum- 
stances or  conditions. 

The^B  names  of  the  several  carriers  which  are  parties  ^"-  ^- 

to  any  joint  tariff  shall  be  specified  therein,  and  each  of  J'*'"®^*"  J°'°t  . 
the  parties  thereto,  other  than  the  one  filing  the  same.fls'^- 

(25)  The  remainder  of  the  section  was  materially  altered  both  by  the  Amend- 
ment of  1889  and  by  that  of  1906.  The  provisions  as  they  stood  after  the 
Amendment  of  1889  are  given  below,  the  italicized  passages  having  been  introduc- 
ed by  that  Amendment.  The  Amendment  of  1889  also  expunged  the  passage  in 
the  second  paragraph  below,  enclosed  in  parenthesis.  In  the  line  of  the  second 
paragraph,  above  the  beginning  of  the  parenthesis,  the  word  "carriers"  was 
altered  by  the  Act  of  1889  to  "carrier."  In  the  last  paragraph,  also,  the  Amend- 
ment of  1389  inserted  a  comma  after  the  word  "situated"  in  the  6th  line  of  the 
paragraph,  and  expunged  one  after  the  word  "corporation,"  in  the  7th  line. 

"And  when  any  such  common  carrier  shall  have  established  and  published  its 
rates,  fares,  and  charges  in  compliance  with  the  provisions  of  this  section,  it 
shall  be  unlawful  for  such  common  carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation  for  the  transportation 
of  passengers  or  property,  or  for  any  services  in  connection  therewith,  than  is 
specified  in  such  published  schedule  of  rates,  fares,  and  charges  as  may  at  the 
time  be  in  force. 

"Every  common  carrier  subject  to  the  provisions  of  this  act  shall  file  with 
the  Commission  hereinafter  provided  for  copies  of  its  schedules  of  rates,  fares, 
and  charges  which  have  been  established  and  published  in  compliance  with  the 
requirements  of  this  section,  and  shall  promptly  notify  said  Commission  of  all 
changes  made  in  the  same.  Every  such  common  carrier  shall  also  file  with 
said  Commission  copies  of  all  contracts,  agreements,  or  arrangements  with  other 
common  carriers  in  relation  to  any  traffic  affected  by  the  provisions  of  this  act 
to  which  it  may  be  a  party.  And  in  cases  where  passengers  and  freight  pass 
over  continuous  lines  or  routes  operated  by  more  than  one  common  carrier,  and 
the  several  common  carriers  operating  such  lines  or  routes  establish  joint  tariffs 
of  rates  or  fares  or  charges  for  such  continuous  lines  or  routes,  copies  of  such 
joint  tariifs  shall  also,  in  like  manner,  be  filed  with  said  Commission.  Such  joint 
rates,  fares,  and  charges  on  such  continuous  lines  so  filed  as  aforesaid  shall  be 
made  public  by  such  common  carriers  when  directed  by  said  Commission,  in  so  far 
as  may,  in  the  judgment  of  the  Commission,  be  deemed  practicable;  and  said 
Commission   shall   from   time  to  time  prescribe   the   measure   of   publicity  which 


J2  THE  INTERSTATE  COMMERCE  ACT. 

Section  o.       ghall  file  with  the  Commission  such  evidence  of  concur- 
par.  4.  rence  therein  or  acceptance  thereof  as  may  be  required 

Concurrence  in         or  approved  by  the  Commission,  and  where  such  evidence 
joint  tariffs.  ^^  concurrence  or  acceptance  is  filed  it  shall  not  be  nec- 

essary for  the  carriers  filing  the  same  to  also  file  copies  of 
the  tariffs  in  which  they  are  named  as  parties, 
shall  be  given  to  such  rates,  fares,  and  charges,  or  to  such  part  of  them  as  it  may 
deem  it  practicable  for  such  common  carriers  to  publish,  and  the  places  in  which 
they  shall  be  published  (;but  no  common  carrier  party  to  any  such  joint  tariff 
shall  be  liable  for  the  failure  of  any  other  common  carrier  party  thereto  to  ob- 
serve and  adhere  to  the  rates,  fares,  or  charges  thus  made  and  published). 

"No  advanee  shall  he  made  in  joint  rates,  fares,  and  charges,  shown  upon  joint 
tariffs,  esBcept  after  ten,  days'  notice  to  the  Commission,  which  shall  plainly  state 
the  changes  proposed  to  he  made  in  the  schedule  then  in  force,  and  the  time  when 
the  inci-eased  rates,  fares,  or  charges  will  go  into  effect.  No  reduction  shall  be 
made  in  joint  rates,  fares,  and  charges,  except  after  three  days'  notice,  to  he  given 
to  the  Commission  as  is  above  provided  in  the  case  of  an  advance  of  joint  rates. 
The  Commission  may  make  public  such  proposed  advances,  or  such  reductions, 
in  such  manner  as  may,  in  its  judgment,  be  deemed  practicable,  and  may  pre- 
serihe  from  time  to  time  the  measure  of  publicity  which  common  carriers  shall 
give  to  advances  or  reductions  in  joint  tariffs. 

"It  shall  he  unlawful  for  any  common  carrier,  party  to  any  joint  tariff,  to 
charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  the  transportation  of  persons  or  property,  or  for  any  services  in 
connection  thereioith,  between  any  points  as  to  which  a  joint  rate,  fare  or  charge 
is  named  thereon  than  is  specified  in  the  schedule  filed  toith  the  Commission  in 
force  at  the  time. 

"The  Commission  may  determine  and  prescribe  the  form  in  which  the  schedules 
required  hy  this  section  to  be  kept  open  to  public  inspection  shall  he  prepared  and 
arranged,  and  may  change  the  form  from  time  to  time  as  shall  be  found  ex- 
pedient. 

"If  any  such  common  carrier  shall  neglect  or  refuse  to  file  or  publish  its 
schedules  or  tariffs  of  rates,  fares,  and  charges  as  provided  in  this  section,  or  any 
part  of  the  same,  such  common  carrier  shall,  in  addition  to  other  penalties  here- 
in prescribed,  be  subject  to  a  writ  of  mandamus,  to  be  issued  by  any  circuit  court 
of  the  United  States  in  the  judicial  district  wherein  the  principal  ofiSce  of  said 
common  carrier  is  situated,  or  wherein  such  offense  may  be  committed,  and  if 
such  common  carrier  be  a  foreign  corporation  in  the  judicial  circuit  wherein  such 
common  carrier  accepts  traffic  and  has  an  agent  to  perform  such  service,  to  com- 
pel compliance  with  the  aforesaid  provisions  of  this  section;  and  such  writ  shall 
issue  in  the  name  of  the  people  of  the  United  States,  at  the  relation  of  the  Com- 
missioners appointed  under  the  provisions  of  this  act;  and  the  failure  to  comply 
with  its  requirements  shall  be  punishable  as  and  for  a  contempt;  and  the  said 
Commissioners,  as  complainants,  may  also  apply,  in  any  such  circuit  court  of  the 
United  States,  for  a  writ  of  injunction  against  such  common  carrier,  to  restrain 
such  common  carrier  from  receiving  or  transporting  property  among  the  several 
States  and  Territories  of  the  United   States,  or  between  the  United  States  and 
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Every  common  carrier  subject  to  this  Act  shall  also  file       seetioa  e. 
with  said  Commission  copies  of  all  contracts,  agreements,  ^"-  ^- 

or  arrangements  with  other  common  carriers  in  relation  etc?,' with  Sthe™"*^' 
to  any  traffic  affected  by  the  provisions  of  this  Act  to  Xdted  by  «.e"®t 
which  it  may  be  a  party.  fhrcommifsili* 

The  Commission  may  determine  and  prescribe  the  form  Par.  6. 

in  which  the  schedules  required  by  this  section  to  be  kept  commisaion  may 

....  •  ,     .,  ,  ,  .  '^prescribe  form  of 

open  to  public  inspection  shall  be  prepared  and  arranged  posting  tariffs, 
and  may  change  the  form  from  time  to  time  as  shall  be 
found  expedient. 

No  carrier,  unless  otherwise  provided  by  this  Act,  shall  ^"-  ''• 

engage  or  participate  in  the  transportation  of  passengers  J'^»^,^p°JJ**^°'Jgpj 
or  property,  as  defined  in  this  Act,  unless  the  rates,  fares,  *'  ''***^  *"'5^  "'**• 
and  charges  upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with 
the  provisions  of  this  Act;  nor  shall  any  carrier  charge J^*Pg""'^'JJ|g'"'™ 
or  demand  or  collect  or  receive  a  greater  or  less  or  dif- ''"'''*^' 
ferent  compensation  for  such  transportation  of  passen- 
gers or  property,  or  fpr  any  service  in  connection  there- 
with, between  the  points  named  in  such  tariffs  than  the 
rates,  fares,  and  charges  which  are  specified  in  the  tariff 
filed  and  in  effect  at  the  time ;  nor  shall  any  carrier  refund 
or  remit  in  any  manner  or  by  any  device  any  portion  of 
the  rates,  fares,  and  charges  so  specified,  nor  extend  to 
any  shipper  or  person  any  privileges  or  facilities  in  the 
transportation  of  passengers  or  property,  except  such  as 
are  specified  in  such  tariffs:  Provided,  That  wherever .,„     .   „ 

^  '  Carrier    means 

the  word  "carrier"  occurs  in  this  Act  it  shall  be  held  to"™"""™  carrier." 
mean  "common  carrier." 

That  in  time  of  war  or  threatened  war  preference  and  par.  s. 

precedence  shall,  upon  the  demand  of  the  President  of  preference  of 
the  United  States,  be  given,  over  all  other  traffic,  to  thetfrne^'of  war  r^uired. 
transportation  of  troops  and  material  of  war,  and  carriers 
shall  adopt  every  means  within  their  control  to  facilitate 
and  expedite  the  military  traffic. 

adjacent  foreign  countries,  or  between  porta  of  transshipment  and  of  entry  and 
the  several  States  and  Territories  of  the  United  States,  as  mentioned  in  the  first 
section  of  this  act,  until  such  common  carrier  shall  have  complied  with  the  afore- 
said provisions  of  this  section  of  this  act." 


H 
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Section  7. 


Interruption  of 
continuous  carriage, 
to  evade  the  Act, 
unlawtul  and  de- 
clared ineffective. 


Seetion  8. 

Liability  tor 
damages  for  viola- 
tion of  the  Act. 


Section  7.  That  ^s  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  enter  into 
any  combination,  contract,  or  agreement,  expressed  or 
implied,  to  prevent,  by  change  of  time  schedule,  carriage 
in  different  cars,  or  by  other  means  or  devices,  the  car- 
riage of  freights  from  being  continuous  from  the  place  of 
shipment  to  the  place  of  destination;  and  no  break  of 
bulk,  stoppage,  or  interruption  made  by  such  common 
carrier  shall  prevent  the  carriage  of  freights  from  being 
and  being  treated  as  one  continuous  carriage  from  the 
place  of  shipment  to  the  place  of  destination,  unless  such 
break,  stoppage,  or  interruption  was  made  in  good  faith 
for  some  necessary  purpose,  and  without  any  intent  to 
avoid  or  unnecessarily  interrupt  such  continuous  carriage 
or  to  evade  any  of  the  provisions  of  this  act. 

Section  8.  That  ^''  in  case  any  common  carrier  subject 
to  the  provisions  of  this  act  shall  do,  cause  to  be  done,  or 
permit  to  be  done  any  act,  matter,  or  thing  in  this  act 
prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do 
any  act,  matter,  or  thing  in  this  act  required  to  be  done, 
such  common  carrier  shall  be  liable  to  the  person  or  per- 
sons injured  thereby  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  violation  of  the  pro- 
visions of  this  act,  together  with  a  reasonable  counsel  or 
attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of 
recovery,  which  attorney's  fee  shall  be  taxed  and  collected 
as  part  of  the  costs  in  the  case. 

Section  9.  That  ^^  any  person  or  persons  claiming  to  be 
damaged  by  any  common  carrier  subject  to  the  provisions 

siol"'or''to^hrPnrsuir  °^  ^^^  ^'^^  "^^^  ^^^'^^^  "^^^^  Complaint  to  the  Commis- 
in  Federal  Court.  sion  as  hereinafter  provided  for,  or  may  bring  suit  in  his 
or  their  own  behalf  for  the  recovery  of  the  damages  for 
which  such  common  carrier  may  be  liable  under  the  pro- 
visions of  this  act,  in  any  district  or  circuit  court  of  the 
United  States  of  competent  jurisdiction;  but  such  person 
or  persons  shall  not  have  the  right  to  pursue  both  of  said 
remedies,  and  must  in  each  case  elect  which  one  of  the 

(26)  This  section  remains  as  enacted  in  1887. 

(27)  This  provision  remains  as  enacted  in  1387. 

(28)  This  provision  remains   as  enacted  in   1887. 


Section  9. 

Persons  damaged 
may  elect  to  com- 
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two  methods  of  procedure  herein  provided  for  he  or  they       section  9. 
will  adopt.    In  any  such  action  brought  for  the  recovery  Actions  tor  damages, 
of  damages  the  court  before  which  the  same  shall  be  pend- 
ing may  compel  any  director,  officer,  receiver,  trustee,  or 
agent  of  the  corporation  or  company  defendant  in  such 
suit  to  attend,  appear,  and  testify  in  such  case,  and  may  ^^^®5|'^«*^- j,"^^^ 
compel  the  production  of  the  books  and  papers  of  such  J^^^  ^^f^" °™p«J^«* 
corporation  or  company  party  to  any  such  suit ;  the  claim  actions, 
that  any  such  testimony  or  evidence  may  tend  to  criminatt 
the  person  giving  such  evidence  shall  not  excuse  such 
witness  from  testifying,  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any 
criminal  proceeding. 

Section  10.    That  any  common  carrier  subject  to  the       section  10. 
provisions  of  this  act,  or,  whenever  such  common  carrier  Par.  1. 

is  a  corporation,  any  director  or  officer  thereof,  or  any  Penalties  for  vio- 

.  ,  .  . .         J.  lating  the  Act. 

receiver,  trustee,  lessee,  agent,  or  person,  acting  for  or 
employed  by  such  corporaition,  who,  alone  or  with  any 
other  corporation,  company,  person,  or  party,  shall  will- 
fully do  or  cause  to  be  done,  or  shall  willingly  suffer  or 
permit  to  be  done,  any  act,  matter,  or  thing  in  this  act 
prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or 
abet  therein,  or  shall  willfully  omit  or  fail  to  do  any  act, 
matter,  or  thing  in  this  act  required  to  be  done,  or  shall 
cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  act  to  be  done  not  to 
be  so  done,  or  shall  aid  or  abet  any  such  omission  or  fail- 
ure, or  shall  be  guilty  of  any  infraction  of  this  act,  or 
shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof  in  any  dis- 
trict court  of  the  United  States  within  the  jurisdiction  of 
which  such  offense  was  committed,  be  subject  to  a  fine  of 
not  to  exceed  five  thousand  dollars  for  each  offense :  Pro- . 
inded/^^  That  if  the  offense  for  which  any  person  shall  be 

(29)  Section  10  beginning  at  the  word  "provided"  was  inserted  in  the  Act  by 
the  Amendment  of  1889.  This  Amendment  also  inserted  a  comma  after  the  word 
"person"  in  the  4th  line  of  the  Ist  paragraph  of  the  section. 

The  Elkins  Act,  as  passed  in  1903,  abolished  imprisonment  as  part  of  the 
penalty  for  violating  the  Act,  wherever  prescribed.  .The  effect  of  this  provision 
would  be  to  nullify  the  proviso  at  the  end  of  the  paragraph  one  of  section  10. 
The  Amendment  of  1906,  however,  restored  the  provision  to  its  present  form. 
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Section  10. 


Par.  1. 


Discrimination 

punishable 

by  imprisonment. 


Par.  2. 


Penalties  for  false 
billing,  etc.,  by 
carriers,  their  offi- 
cers or  agents. 


Par.  3. 

Penalties  for  false 
billing,  etc.,  by 
shippers  and  other 
persons. 


convicted  as  aforesaid  shall  be  an  unlawful  discrimination 
in  rates,  fares,  or  charges,  for  the  transportation  of  pas- 
sengers or  property,  such  person  shall,  in  addition  to  the 
line  hereinbefore  provided  for,  be  liable  to  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years, 
or  both  such  fine  and  imprisonment,  in  the  discretion  of 
the  court. 

Any  common  carrier  subject  to  the  provisions  of  this 
act,  or  whenever  such  common  carrier  is  a  corporation, 
any  officer  or  agent  thereof,  or  any  person  acting  for  or 
employed  by  such  corporation,  who,  by  means  of  false 
billing,  false  classification,  false  weighing,  or  false  report 
of  weight,  or  by  any  other  device  or  means,  shall  know- 
ingly and  willfully  assist^  or  shall  willingly  suffer  or  per- 
mit, any  person  or  persons  to  obtain  transportation  for 
property  at  less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation  of  such  com- 
mon carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  to  a  fine  of 
not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  penitentiary  for  a  term  of  not  exceeding  two  years, 
or  both,  in  the  discretion  of  the  court,  for  each  offense. 

Any  person  and  any  officer  or  agent  of  any  corporation 
or  company  who  shall  deliver  property  for  transportation 
to  any  common  carrier,  subject  to  the  provisions  of  this 
act,  or  for  whom  as  consignor  or  consignee  any  such  car- 
rier shall  transport  property,  who  shall  knowingly  and 
willfully,  by  false  billing,  false  classification,  false  weigh- 
ing, false  representation  of  the  contents  of  the  package,  or 
false  report  of  weight,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  connivance  of  the 
carrier,  its  agent  or  agents,  obtain  transportation  for  such 
property  at  less  than  the  regular  rates  then  established  and 
in  force  on  the  line  of  transportation,  shall  be  deemed 
guilty  of  fraud,  which  is  hereby  declared  to  be  a  misde- 
meanor, and  shall,  upon  conviction  thereof  in  any  court  of 
the  United  States  of  competent  jurisdiction  within  the  dis- 
trict in  which  such  oflFense  was  committed,  be  subject  for 
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each  offense  to  a  fine  of  not  exceeding  five  thousand  dol-      section  lo. 
lars  or  imprisonment  in  the  penitentiary  for  a  term  of  not  P"-  3-  ■ 

exceeding  two  years,  or  both,  in  the  discretion  of  the  ^^^  wiung  by 
court. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  ^"-  *■ 

corporation  or  company,  shall,  by  payment  of  money  or  ^®°  earrier°unfust? 
other  thing  of  value,  solicitation,  or  otherwise,  induce  any  *<»  discriminate, 
common  carrier  subject  to  the  provisions  of  this  Act,  or 
any  of  its  officers  or  agents,  to  discriminate  unjustly  in 
his,  its,  or  their  favor  as  against  any  other  consignor  or 
consignee  in  the  transportation  of  property,  or  shall  aid  or 
abet  any  common  carrier  in  any  such  unjust  discrimina- 
tion, such  person,  or  such  officer  or  agent  of  such  corpora- 
tion or  company,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  court  of  the 
United  States  of  competent  jurisdiction  within  the  dis- 
trict in  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  exceeding  five  thousand  dollars,  or  imprison- 
ment in  the.  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court,  for  each 
offense ;  and  such  person,  corporation,  or  company  shall  agenV'aM*Mrriers 
also,  together  with  said  common  carrier,  be  liable,  jointly  *"  ^^"^  ''°'™^' 
or  severally,  in  an  action  on  the  case  to  be  brought  by  any 
consignor  or  consignee  discriminated  against  in  any  court 
of  the  United  States  of  competent  jurisdiction  for  all 
damages  caused  by  or  resulting  therefrom. 

Section  ii.    That  *^  a  commission  is  hereby  created  and       section  ii. 
established  to  be  known  as  the  Inter-state  Commerce  Com-^^®^|*^^^°,™-j^^ 
mission,  which  shall  be  composed  of  five  Commissioners,  ^PPJ'g'"*^"^^^*"^ 
who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of.  the  Senate.     The  Commissioners 
first  appointed  under  this  act  shall  continue  in  office  for 
the  term  of  two,  three,  four,  five,  and  six  years,  respec- 
tively, from  the  first  day  of  January,  anno  Domini  eigh- 
teen hundred  and  eighty-seven,  the  term  of  each  to  be 
designated  by  the  President ;  but  their  successors  shall  be 
appointed  for  terms  of  six  years,  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the 

(30)     Section  11  remains  as  originally  enacted. 
See  also  Section  24  as  added  by  the  Amendment  of  1906. 
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Section  11.      unexpired  time  of  the  Commissioner  whom  he  shall  suc- 
Appointment  and      cccd.    Any  Commissioner  may  be  removed  by  the  Presi- 

terms  of  office  of  the  .       „    .  ,.,•,.  ir 

Commission.  dent  for  mefficiency,  neglect  of  duty,  or  malfeasance  in 

office.  Not  more  than  three  of  the  Commissioners  shall 
be  appointed  from  the  same  political  party.  No  person  in 
the  employ  of  or  holding  any  official  relation  to  any  com- 
mon carrier  subject  to  the  provisions  of  this  Act,  or  own- 
ing stock  or  bonds  thereof,  or  who  is  in  any  manner  pe- 
cuniarily interested  therein,  shall  enter  upon  the  duties  of 
or  hold  such  office.  Said  Commissioners  shall  not  engage 
in  any  olsher  business,  vocation,  or  employment.  No  va- 
cancy in  the  Commission  shall  impair  the  right  of  the  re- 
maining pommissioners  to  exercise  all  the  powers  of  the 
Commission. 
Section  12.  Sectioii  12.    That  the  Commission  hereby  created  shall 

Par.  1.  have  authority  to  inquire  into  the  management  of  the  busi- 

Power  of  commis-    ness  of  all  common  carriers  subject  to  the  provisions  of 

sion  to  inquire  into  .Tt  .       ,,  .     '  ■ 

business  of  carriers,  this  act,  aitid  shall  keep  itself  informed  as  to  the  manner 
and  method  in  which  the  same  is  conducted,  and  shall 
have  the  right  to  obtain  from  such  common  carriers  full 
and  complete  information  necessary  to  enable  the  Com- 
mission to  perform  the  duties  and  carry  out  the  objects 
for  which  it  was  created ;  and  ^^  the  Commission  is  hereby 
authorized  and  required  to  execute  and  enforce  the  pro- 
Duty  of  district         visions  of  this  act;  and,  upon  the  request  of  the  Com- 

attorney  to  prose-  >  j      r  -i 

cute  at  Commission's  mission,  it  shall  be  the  duty  of  any  district  attorney  of  the 

ID.  Stl  §f AtlOIl  • 

United  States  to  whom  the  Commission  may  apply  to  in- 
stitute in  the  proper  court  and  to  prosecute  under  the  di- 

(31)  The  clause  "and  the  Oommission  is  hereby  authorized  and  required  to 
execute  and  enforce  the  provisions  of  this  act;  and,  upon  the  request  of  the 
Commission,  it  shall  be  the  duty  of  any  district  attorney  of  the  United  States 
to  whom  the  Commission  may  apply  to  institute  in  the  proper  court  and  to  prose- 
cute, under  the  direction  of  the  Attornej^fieneral  of  the  United  States,  all  neces- 
sary proceedings  for  the  enforcement  o^roe  provisions  of  this  act;  and  for  the 
punishment  of  all  violations  thereof;  and  the  costs  antt  expenses  of  such  prosecu- 
tion shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the 
United  States;''  was  added  by  the  Amendment  of  1889.  Commas  before  and 
after  the  phrase  "under  the  direction  of  the  Attorney-General  of  the  United 
States"  and  after  the  word  "act"  in  the  phrase  immediately  following  were 
expunged  by  the  Amendment  of  1891.  This  Amendment  also  changed  the  punctua- 
tion after  the  word  "thereof"  in  the  clause  above  quoted  to  a  comma,  reducing 
the  paragraph  to  its  present  form. 
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,  rection  of  the  Attorney-General  of  the  United  States  all      section  la. 
necessary  proceedings  for  the  enforcement  of  the  pro-  Paf.  i. 

visions  of  this  act  and  for  the  punishment  of  all  viola- Proseyitions  at  in- 

*^  stlgatlon  of  the 

tions  thereof ;  and  the  costs  and  expenses  of  such  prosecu-  commission, 
tion  shall  be  paid  out  of  the  appropriation  for  the  ex- 
penses of  the  courts  of  the  United  States ;  and  for  the  pur-  Expenses  ot  prose- 
poses  of  this  act  the  Commission  shall  have  power  to  re-° 
quire,  by  ^^  subpoena,  the  attendance  and  testimony  of  Power  of  com- 
witnesses  and  the  production  of  all  books,  papers,  tariff s,  Stendanoe  of™"® 
contracts,  agreements,  and  documents  relating  to  any  mat- 
ter under  investigation. 

Such  **  attendance  of  witnesses,  and  the  production  of  Par.  2. 

such  documentary  evidence,  may  be  required  from  any  commission  may 

•        ixT.,<-.  Y.  invoke  aid  of 

place  m  the  United  States,  at  any  designated  place  of  Federal  court  to 

,         .  A     J  o^    ■  J-    J-      1.    J-  ,  ,  compel  witnesses  to 

hearing.  And  3*  m  case  of  disobedience  to  a  subpoena  attend  and  testify, 
the  Commission,  or  any  party  to  a  proceeding  before  the 
Commission,  may  invoke  the  aid  of  any  court  of  the 
United  States  in  requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of  books,  papers,  and  doc- 
uments under  the  provisions  of  this  section. 

And  any  of  the  circuit  courts  of  the  United  States  Par.  3. 

within  the  jurisdiction  of  which  such  inquiry  is  carried  on  Penalty  for  dis- 

■"  ^       ■'  obeying  order 

may,  in  case  of  contumacy  or  refusal  to  obey  a  subpoena  <>'  court, 
issued  to  any  common  carrier  subject  to  the  provisions  of 
this  act,  or  other  person,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  appear  before  said 
Commission  (and  produce  books  and  papers  if  so  or- 
dered) and  give  evidence  touching  the  matter  in  question  ; 
and  any  failure  to  obey  such  order  of  the  court  may  be 
punished  by  such  court  as  a  contempt  thereof.  The  ssinortaination^wiu, 
claim  that  any  such  testimony  or  evidence  may  tend  to*°  testify. 

(32)  The  words  "by  subpoena"  were  inserted  by  the  Amendment  of  1889. 

'T  ■"■■ 

(33)  This  sentence  was  inserted  by  the  Amendment  of  1891. 

(34)  As  originally  enacted,  this  provision  read  as  follows:  "*  *  *  to  any 
matter  under  iuTestigation,  and  to  that  end  may  invoke    *     *    *." 

The  Act  of  1889  substituted  the  words  "and  in  case  of  disobedience  to  a  sub- 
poena, the  Commission,  or  any  party  to  a  proceeding  before  the  Commission,"  for 
the  words  "and  to  that  end." 

The  Amendment  of  1891  altered  the  provision  to  its  present  forin. 

(35)  See  also  Immunity  Act,  infra  p.  51. 
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Section  12. 


Par.  3. 


Incrimination. 


Par.  4. 


Depositions. 


Notice. 


Par.  5. 

Examination  by 
deposition. 


Par.  6. 

Bepositions  in 
foreign  countries. 


criminate  the  person  giving  such  evidence  shall  not  ex- 
cuse such  witness  from  testifying;  but  such  evidence  or 
testimony  shall  not  be  used  against  such  person  on  the 
trial  of  any  criminal  proceeding. 

The  3*  testimony  of  any  witness  may  be  taken,  at  the 
instance  of  a  party  in  any  proceeding  or  investigation  de- 
pending before  the  Commission,  by  deposition,  at  any 
time  after  a  cause  or  proceeding  is  at  issue  on  petition  and 
answer.  The  Commission  may  also  order  testimony  to 
be  taken  by  deposition  in  any  proceeding  or  investigation 
pending  before  it,  at  any  stage  of  such  proceeding  or  in- 
vestigation. Such  depositions  may  be  taken  before  any 
judge  of  any  court  of  the  United  States,  or  any  commis- 
sioner of  a  circuit,  or  any  clerk  of  a  district  or  circuit 
court,  or  any  chancellor,  justice,  or  judge  of  a  supreme  or 
superior  court,  mayor  or  chief  magistrate  of  a  city,  judge 
of  a  county  court,  or  court  of  common  pleas  of  any  of  the 
United  States,  or  any  notary  public,  not  being  of  counsel 
or  attorney  to  either  of  the  parties,  nor  interested  in  the 
event  of  the  proceeding  or  investigation.  Reasonable  no- 
tice must  first  be  given  in  writing  by  the  party  or  his  at- 
torney proposing  to  take  such  deposition  to  the  opposite 
party  or  his  attorney  of  record,  as  either  may  be  nearest, 
which  notice  shall  state  the  name  of  the  witness  and  the 
time  and  place  of  the  taking  of  his  deposition.  Any  per- 
son may  be  compelled  to  appear  and  depose,  and  to  pro- 
duce documentary  evidence,  in  the  same  manner  as  wit- 
nesses may  be  compelled  to  appear  and  testify  and  produce 
documentary  evidence  before  the  Commission  as  herein- 
before provided. 

Every  person  deposing  as  herein  provided  shall  be  cau- 
tioned and  sworn  (or  affirm,  if  he  so  request)  to  testify 
the  whole  truth,  and  shall  be  carefully  examined.  His  tes- 
timony shall  be  reduced  to  writing  by  the  magistrate  tak- 
ing the  deposition,  or  under  his  direction,  and  shall,  after 
it  has  been  reduced  to  writing,  be  subscribed  by  the  de- 
ponent. 

If  a  witness  whose  testimony  may  be  desired  to  be  taken 
by  deposition  be  in  a  foreign  country,  the  deposition  may 


(36)     The  remainder  of  this  section  was  inserted  by  the  Amendment  of  1891. 
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be  taken  before  an  ofiScer  or  person  designated  by  the      Seetioa  la. 

Commission,  or  agreed  upon  by  the  parties  by  stipulation  Par.  6. 

in  writing  to  be  filed  with  the  Commission.    All  deposi- 5*'J^'"™^-  ,   . 

°  .      •  , _  .     .  '^         To  be  promptly  filed 

tions  must  be  promptly  filed  with  the  Commission.  with  the  Commission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  Par.  7. 

act,  and  the  magistrate  or  other  officer  taking  the  same,  ^^^  to  witnesses 
shall  severally  be  entitled  to  the  same  fees  as  are  paid  for 
like  services  in  the  courts  of  the  United  States. 

Section  13.     That*''  any  person,  firm,  corporation,  or      section  13. 
association,  or  any  mercantile,  agricultural,  or  manufac-  Par.  1. 

turing  society,  or  any  body  poUtic  or  municipal  organiza-  Complaints  to 
tion  complaining  of  anything  done  or  omitted  to  be  done  who  may  make, 
by  any  common  carrier  subject  to  the  provisions  of  this 
Act  in  contravention  of  the  provisions  thereof,  may  apply 
to  said  Commission  by  petition,  which  shall  briefly  state  Form, 
the  facts;  whereupon  a  statement  of  the  charges  thus 
made  shall  be  forwarded  by  the  Commission  to  such  com- 
mon carrier,  who  shall  be  called  upon  to  satisfy  the  com-  ^^""=^- 
plaint  or  to  answer  the  same  in  writing  within  a  reason- 
able time,  to  be  specified  by  the  Commission.     If  such 
common  carrier,  within  the  time  specified,  shall  make 
reparation  for  the  injury  alleged  to  have  been  done,  said 
carrier  shall  be  relieved  of  liability  to  the  complainant 
only  for  the  particular  violation  of  law  thus  complained 
of.    If  such  carrier  shall  not  satisfy  the  complaint  within  investigation, 
the  time  specified,  or  there  shall  appear  to  be  any  rea- 
sonable ground  for  investigating  said  complaint,  it  shall 
be  the  duty  of  the  Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by  such  means  as  it 
shall  deem  proper. 

Said  Commission  shall  in  like  manner  investigate  any  Par.  2. 

complaint  forwarded  by  the  railroad  commissioner  or  rail-  g^^J"  ^^iroaJ 
road  commission  of  any  State  or  Territory,  at  the  request  commissions, 
of  such  commissioner  or  commission,  and  may  institute  mvesUgation  by 

the  Commission  of 

any  inquiry  on  its  own  motion  in  the  same  manner  and  to  its  own  motion, 
the  same  effect  as  though  complaint  had  been  made. 

No  complaint  shall  at  any  time  be  dismissed  because  of  uj^gt  damage  to 
the  absence  of  direct  damage  to  the  complainant.  n^^iarT "*  °°' 

(37)     This   section   remains  as  originally  enacted. 
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Section  14. 


Par.  1. 


Reports  of  the 
CommiBsion. 


Par.  2. 

Reports  to  be 
entered  of  record 
and  copies  furnished 
complainant  and 
carrier. 

Par.  3. 


Publication  of 
reports. 


Section  15. 


Par.  1. 


Commission 
empowered  to  pre- 
scribe, on  complaint, 
maximum  rates 
and  reasonable 
regulations  effect- 
ing rates. 


Section  14.  That  **  whenever  an  investigation  shall  be 
made  by  said  Commission,  it  shall  be  its  duty  to  make  a 
report  in  writing  in  respect  thereto,  which  shall  state  the 
conclusions  of  the  Commission,  together  with  its  decision, 
order,  or  requirement  in  the  premises;  and  in  case  dam- 
ages are  awarded  such  report  shall  include  the  findings  of 
fact  on  which  the  award  is  made. 

All  ^^ .  reports  of  investigations  made  by  the  Commis- 
sion shall  be  entered  of  record,  and  a  copy  thereof  shall 
be  furnished  to  the  party  who  may  have  complained,  and 
to  any  common  carrier  that  may  have  been  complained  of. 

The  *"  Commission  may  provide  for  the  publication  of 
its  reports  and  decisions  in  such  form  and  manner  as  may 
be  best  adapted  for  public  information  and  use,  and  such 
authorized  publications  shall  be  competent  evidence  of 
the  reports  and  decisions  of  the  Commission  therein  con- 
tained in  all  courts  of  the  United  States  and  of  the  several 
States  without  any  further  proof  or  authentication  there- 
of. The  Commission  may  also  cause  to  be  printed  for 
early  distribution  its  annual  reports. 

Section  15.  That  *^  the  Commission  is  authorized  and 
empowered,  and  it  shall  be  its  duty,  whenever,  after  full 
hearing  upon  a  complaint  made  as  provided  in  section 
thirteen  of  this  Act,  or  upon  complaint  of  any  common 
carrier,  it  shall  be  of  the  opinion  that  any  of  the  rates,  or 
charges  whatsoever,  demanded,  charged,  or  collected  by 


(38)  This  paragraph  as  originally  enacted  was  as   follows: 

"Sec.  14.  That  whenever  an  investigation  shall  be  made  by  said  Commission, 
it  shall  be  its  duty  to  make  a  report  in  writing  in  respect  thereto,  which  shall 
include  the  findings  of  fact  upon  which  the  conclusions  of  the  Commission  are 
based,  together  with  its  recommendation  as  to  what  reparation,  if  any,  should 
be  made  by  the  common  carrier  to  any  party  or  parties  who  may  be  found  to 
have  been  injured;  and  such  findings  so  made  shall  thereafter,  in  all  judicial  pro- 
ceedings, be  deemed  prima  facie  evidence  as  to  each  and  every  fact  found." 

It  was  altered  to  its  present  form  by  the  Amendment  of  1906. 

(39)  This  paragraph  remains   as   originally  enacted. 

(40)  This  paragraph  was  added  by  the  Amendment  of  1889.  It  was  unaltered 
hy  the  Amendment  of  1906  except  for  the  fact  that  commas  were  expunged  after 
the  word  "contained"  in  the  6th  line  of  the  paragraph,  and  after  the  word  "States" 
in  the  6th  and  7th  lines. 

(41)  Section   15  as  originally  enacted  was  as  follows: 


TEXT  OF  THE  ACT.  23 

any  common  carrier  or  carriers,  subject  to  the  provisions       section  is. 

of  this  Act,  for  the  transportation  of  persons  or  property  p^*"-  ^- 

as  defined  in  the  first  section  of  this  Act,  or  that  any  f "'fe'" «' commiaBion 

'  •'  to  prescribe  maxi- 

reeulations  or  practices  whatsoever  of  such  carrier  or  ™"™  rates  and 

o  ^  regulations 

carriers  affecting  such  rates,  are  unjust  or  unreasonable,  affecting  rates, 
or  unjustly  discriminatory,  or  unduly  preferential  or  pre- 
judicial, or  otherwise  in  violation  of  any  of  the  provisions 
of  this  Act,  to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  rate  or  rates,  charge  or  charges,  to  be 
thereafter  observed  in  such  case  as  the  maximum  to  be 
charged;  and  what  regulation  or  practice  in  respect  to 
such  transportation  is  just,  fair,  and  reasonable  to  be 
thereafter  followed ;  and  to  make  an  order  that  the  carrier 
shall  cease  and  desist  from  such  violation,  to  the  extent  to 
which  the  Commission  find  the  same  to  exist,  and  shall 
not  thereafter  publish,  demand,  or  collect  any  rate  or 
charge  for  such  transportation  in  excess  of  the  maximum 
rate  or  charge  so  prescribed,  and  shall  conform  to  the 
regulation  or  practice  so  prescribed.     All  orders  of  the  orders  of  the 

^  .     .  1  ,.  ,  ,  Commission 

Commission,  except  orders  for  the  payment  of  money,  effective  m  not  less 

1     11    ,    I         ^v  .  1  .  1  1  1         •  1        than  30  days 

shall  take  effect  within  such  reasonable  time,  not  less  unless  suspended, 
than  thirty  days,  and  shall  continue  in  force  for  such 
period  of  time,  not  exceeding  two  years,  as  shall  be  pre- 
scribed in  the  order  of  the  Commission,  unless  the  same 

Sec.  15.  "That  if  in  any  case  in  which  an  investigation  shall  be  made  by  said. 
Commission  it  shall  be  made  to  appear  to  thfe  satisfaction  of  the  Commission, 
either  by  the  testimony  of  witnesses  or  other  evidence,  that  anything  has  been 
done  or  omitted  to  be  done  in  violation  of  the  provisions  of  this  Act,  or  of  any 
law  cognizable  by  said  Commission,  by  any  common  carrier,  or  that  any  injury 
or  damage  has  been  sustained  by  the  party  or  parties  complaining,  or  by  other 
parties  aggrieved  in  consequence  of  any  such  violation,  it  shall  be  the  duty  of 
the  Commission  to  forthwith  cause  a  copy  of  its  report  in  respect  thereto  to  be 
delivered  to  such  common  carrier,  together  with  a  notice  to  said  common  carrier 
to  cease  and  desist  from  such  violation,  or  to  make  reparation  for  the  injury 
so  found  to  have  been  done,  or  both,  within  9,  reasonable  time,  to  be  specified  by 
the  Commission;  and  if,  within  the  time  specified,  it  shall  be  made  to  appear 
to  the  Commission  that  such  common  carrier  has  ceased  from  such  violation  of 
law,  and  has  made  reparation  for  the  injury  found  to  have  been  done,  in  com- 
pliance with  the  report  and  notice  of  the  Commission,  or  to  the  satisfaction  of 
the  party  complaining,  a  statement  to  that  eflTect  shall  be  entered  of  record  by 
the  Commission,  and '  the  said  common  carrier  shall  thereupon  be  relieved  from 
further  liability  or  penalty  for  such  particular  violation  of  law." 

It  was  altered  to  its  present  form  by  the  Amendment  of  1906. 
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Section  IS. 


Par.  1. 


Commission 
empowered  to 
determine    divisions 
of  joint  rates 
among  connecting 
lines. 


Par.  2. 

Commission 
empowered  to 
establish  through 
routes  and  joint 
rates. 


Par.  3. 

Commission 
empowered  to 
determine  maxi- 
mum allowances  to 
shippers   tor  trans- 
portation services. 


Par.  4. 

Enumeration  ot 
powers  above  not 
exclusive. 


shall  be  suspended  or  modified  or  set  aside  by  the  Com- 
mission or  be  suspended  or  set  aside  by  a  court  of  compe- 
tent jurisdiction.  Whenever  the  carrier  or  carriers,  in 
obedience  to  such  order  of  the  Commission  or  otherwise, 
in  respect  to  joint  rates,  fares,  or  charges,  shall  fail  to 
agree  among  themselves  upon  the  apportionment  or  di- 
vision thereof,  the  Commission  may  after  hearing  make  a 
supplemental  order  prescribing  the  just  and  reasonable 
proportion  of  such  joint  rate  to  be  received  by  each  carrier 
party  thereto,  which  order  shall  take  effect  as  a  part  of  the 
original  order. 

The  Commission  may  also,  after  hearing  of  a  complaint, 
establish  through  routes  and  joint  rates  as  the  maximum 
to  be  charged  and  prescribe  the  division  of  such  rates  as 
hereinbefore  provided,  and  the  terms  and  conditions  un- 
der which  such  through  routes  shall  be  operated,  when 
that  may  be  necessary  to  give  effect  to  any  provision  of 
this  Act,  and  the  carriers  complained  of  have  refused  or 
neglected  to  voluntarily  establish  such  through  routes  and 
joint  rates,  provided  no  reasonable  or  satisfactory  through 
route  exists,  and  this  provision  shall  apply  when  one  of  the 
connecting  carriers  is  a  water  line. 

If  the  owner  of  property  transported  under  this  Act 
directly  or  indirectly  renders  any  service  connected  with 
such  transportation,  or  furnishes  any  instrumentality  used 
therein,  the  charge  and  allowance  therefor  shall  be  no 
more  than  is  just  and  reasonable,  and  the  Commission 
may,  after  hearing  on  a  complaint,  determine  what  is  a 
reasonable  charge  as  the  maximum  to  be  paid  by  the  car- 
rier or  carriers  for  the  service  so  rendered  or  for  the  use 
of  the  instrumentality  so  furnished,  and  fix  the  same  by 
appropriate  order,  which  order  shall  have  the  same  force 
and  effect  and  be  enforced  in  like  manner  as  the  orders 
above  provided  for  in  this  section. 

The  foregoing  enumeration  of  powers  shall  not  exclude 
any  power  which  the  Commission  would  otherwise  have 
in  the  making  of  an  order  under  the  provisions  of  this 
Act. 
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Section  i6.     That*^  jf^  ^fter  hearing  on  a  complaint      section  le. 
made  as  provided  in  section  thirteen  of  this  Act,  the  Com-  Par  i- 

mission  shall  determine  that  any  party  complainant  is  en-  ^^^ra  of  damages 

J   r       J  r  by  the  Commission. 

titled  to  an  award  of  damages  under  the  provisions  of  this 
Act  for  a  violation  thereof,  the  Commission  shall  make  an 
order  directing  the  carrier  to  pay  to  the  complainant  the 
sum  to  which  he  is  entitled  on  or  before  a  day  named. 

(42)  The  Amendment  of  1906  made  radical  changes  in  this  section.  Prior 
to  this  Amendment,  the  Act  had  remained  unaltered  since  the  Amendment  of 
1889.     Under  the  latter  Amendment,  Section  16  provided  as  follows: 

Sec.  16.  "That  whenever  any  common  carrier,  as  defined  in  and  subject  to 
the  provisions  of  this  act,  shall  violate,  or  refuse  or  neglect  to  obey  vr  perform, 
any  lawful  order  or  requirement  of  the  Commission  Cfreated  by  this  act,  not 
founded  upon  a  controversy  requiring  a  trial  by  jury,  as  provided  by  the  seventh 
amendment  to  the  Constitution  of  the  United  States,  it  shall  be  lawful  for  the 
Commission  or  for  any  company  or  person  interested  in  such  order  or  require- 
ment, to  apply  in  a  summary  way,  by  petition,  to  the  circuit  court  of  the  United 
States  sitting  in  equity  in  the  judicial  district  in  which  the  common  carrier  com- 
plained of  has  its  principal  office,  or  in  which  the  violation  or  disobedience  of 
such  order  or  requirement  shall  happen,  alleging  such  violation  or  disobedience, 
as  the  case  may  be;  and  the  said  court  shall  have  power  to  hear  and  determine 
the  matter,  on  such  short  notice  to  the  common  carrier  complained  of  as  the 
court  shall  deem  reasonable;  and  such  notice  may  be  served  on  such  common  car- 
rier, his  or  its  officers,  agents,  or  servants  in  such  manner  as  the  court  shall 
direct;  and  said  court  shall  proceed  to  hear  and  determine  the  matter  speedily 
as  a  court  of  equity,  and  without  the  formal  pleadings  and  proceedings  applicable 
to  ordinary  suits  in  equity,  but  in  such  manner  as  to  do  justice  in  the  premises; 
and  to  this  end  such  court  shall  have  power,  if  it  think  fit,  to  direct  and  prose- 
cute in  such  mode  and  by  such  persons  as  it  may  appoint,  all  such  inquiries  as 
the  court  may  think  needful  to  enable  it  to  form  a  just  judgment  in  the  matter 
of  such  petition;  and  on  such  hearing  the  fmdvngs  of  fact  in  the  report  of  said 
Commission  shall  be  prima  facie  evidence  of  the  matters  therein  stated;  and  if 
it  be  made  to  appear  to  such  court,  on  such  hearing  or  on  report  of  any  such  person 
or  persons,  that  the  lawful  order  or  requirement  of  said  Commission  drawn  in  ques- 
tion has  been  violated  or  disobeyed,  it  shall  be  lawful  for  such  court  to  issue  a 
writ  of  injunction  or  other  proper  process,  mandatory  or  otherwise,  to  restrain 
such  common  carrier  from  further  continuing  such  violation  or  disobedience  of 
such  order  or  requirement  of  said  Commission,  and  enjoining  obedience  to  the 
same;  and  In  case  of  any  disobedience  of  any  such  writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  it  shall  be  lawful  for  such  court  to  issue 
writs  of  attachment,  or  any  other  process  of  said  court  incident  or  applicable 
to  writs  of  injunction  or  other  proper  process,  mandatory  or  otherwise,  against 
Buoh  common  carrier,  and  if  a  corporation,  against  one  or  more  of  the  directors, 
officers,  or  agents  of  the  same,  or  against  any  owner,  lessee,  trustee,  receiver,  or 
other  person  failing  to  obey  such  writ  of  injunction,  or  other  proper  process, 
mandatory  or  otherwise;  and  said  court  may,  if  it  shall  think  fit,  make  an  order 
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Section  16.  jf  a  carrier  does  not  comply  with  an  order  for  the  pay- 

Par.  2.  ment  of  money  within  the  time  limit  in  such  order,  the 

Method  of  bringing  comolainant,  or  any  person  for  whose  benefit  such  order 

suit  In  Federal  *^  -,     .       ,         .         .  ^    i      tt    •      .  f. 

court  to  collect       -^yas  made,  may  file  in  the  circuit  court  of  the  United  States 

damages  awarded.  ....  ,  .  ,    ,  .  ,  .  -  .  ,     .     ,  . 

for  the  district  m  which  he  resides  or  in  which  is  located 
the  principal  operating  office  of  the  carrier,  or  through 
which  the  road  of  the  carrier  runs,  a  petition  setting  forth 
briefly  the  causes  for  which  he  claims  damages,  and  the 
order  of  the  Commission  in  the  premises.  Such  suit  shall 
proceed  in  all  respects  like  other  civil  suits  for  damages, 
except  that  on  the  trial  of  such  suit  the  findings  and  order 

directing  such  common  carrier  or  other  person  so  disobeying  such  writ  of  in- 
junction or  other  proper  process,  mandatory  or  otherwise,  to  pay  such  sum  of 
money,  not  exceeding  for  each  carrier  or  person  in  default  the  sum  of  five  hun- 
dred dollars  for  every  day,  after  a  day  to  be  named  in  the  order,  that  such  carrier 
or  other  person  shall  fail  to  obey  such  injunction  or  other  proper  process,  man- 
datory or  otherwise;  and  such  moneys  shall  be  payable  as  the  court  shall  direct, 
either  to  the  party  complaining  or  into  court,  to  abide  the  ultimate  decision  of 
the  court,  or  into  the  Treasury;  and  payment  thereof  may,  without  prejudice  to 
any  other  mode  of  recovering  the  same,  be  enforced  by  attachment  or  order  in  the 
nature  of  a  writ  of  execution,  in  like  manner  as  if  the  same  had  been  recovered 
by  a  final  decree  in  personam  in  such  court.  When  the  subject  in  dispute  shall 
be  of  the  value  of  two  thousand  dollars  or  more,  either  party  to  such  proceeding 
before  said  court  may  appeal  to  the  Supreme  Court  of  the  United  S.tates,  imder 
the  same  regulations  now  provided  by  law  in  respect  of  security  for  such  appeal; 
but  such  appeal  shall  not  operate  to  stay  or  supersede  the  order  of  the  court  or  ^ 
the  execution  of  any  writ  or  process  thereon;  and  such  court  may,  in  every  such 
matter,  order  the  payment  of  such  costs  and  counsel  fees  as  shall  be  deemed 
reasonable.  Whenever  any  such  petition  shall  be  filed  or  presented  by  the  Com- 
mission it  shall  be  the  duty  of  the  district  attorney,  under  the  direction  of  the 
Attorney-General  of  the  United  States,  to  prosecute  the  same;  and  the  costs  and 
expenses  of  such  prosecution  shall  be  paid  out  of  the  appropriation  for  the  ex- 
penses of  the  courts  of  the  United  States. 

"If  the  matters  involved  in  any  such  order  or  requirement  of  said  Commissioti 
are  founded  upon  a  controversy  requiring  a  trial  hy  jwy,  as  provided  hy  the 
seventh  amendment  to  the  Constitution  of  the  United  States,  and  any  such  com- 
mon carrier  shall  violate  or  refuse  or  neglect  to  ohey  or  perform  the  same, 
after  notice  given  iy  said  Commission  as  provided  in,  the  fifteenth  section  of  this 
act,  it  shall  he  lawful  for  any  company  or  person  interested  in  such  order  or 
requirement  to  apply  in  a  summary  way  hy  petition  to  the  circuit  court  of  thd 
United  States  sitting  as  a  court  of  law  in  the  judicial  district  in  which  the  car- 
rier complained  of  has  its  principal  office,  or  in,  which  the  violation  or  dis- 
ohedience  of  such  order  or  requirement  shall  happen,  alleging  such  violation  or 
disobedience  as  the  case  may  he;  amd  said  court  shall  hy  its  order  then  fun  a 
time  and  place  for  the  trial  of  said  cause,  which  shall  not  he  less  than  twenty 
nor  more  than  forty  days  from   the  time  said  order  is  made,   amd  it  shall  h^ 


TEXT  OF  THE  ACT.  2,y 

of  the  Commission  shall  be  prima  facie  evidence  of  the       seetion  le. 
facts  therein  stated,  and  except  that  the  petitioner  shall  P".  2. 

not  be  liable  for  costs  in  the  circuit  court  nor  for  costs  at  ^i°jj'"g3  an*  order 

of  CommisBian. 

any  subsequent  stage  of  the  proceedmgs  unless  they  ac- J'l^a  facie  evi- 
crue  upon  his  appeal.    If  the  petitioner  shall  finally  pre- Attorney's  fee. 
vail  he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be 
taxed  and  collected  as  a  part  of  the  costs  of  the  suit.    All 
complaints  for  the  recovery  of  damages  shall  be  filed  with  acSoM?™  °' 
the  Commissiion  within  two  years  from  the  time  the  cause 
of  action  accrues,  and  not  after,  and  a  petition  for  the  en- 
forcement of  an  order  for  the  payment  of  money  shall  be 
filed  in  the  circuit  court  within  one  year  from  the  date  of 
the  order,  and  not  after:  Provided,  That  claims  accrued p^^'s"- 
prior  to  the  passage  of  this  Act  may  be  presented  within 
one  year. 

tfte  iMty  of  the  marshal  of  the  district  in  lohioh  said  proceeding  is  pending  to 
forthmth  serve  a  copy  of  said  petition,  and  of  said  order,  upon  each  of  th^ 
defendants,  and  it  shall  he  the  duty  of  the  defendants  to  file  their  answers  to  said 
petition  withAn  ten  days  after  the  service  of  the  same  upon  them  as  aforesaid. 
At  the  trial  of  the  findings  of  fact  of  said  Commission  as  set  forth  in  its  report 
shall  he  prima  fade  evidence  of  the  matters  therein  stated,  and  if  either  party 
shall  demamd  a  jury  or  shall  omit  to  waive  a  jury  the  court  shall,  by  its  order, 
direct  the  marshal  forthwith  to  summon  a  jury  to  try  the  comsc;  hut  if  all  the 
parties  shall  waive  a  jury  in  writing,  then  the  court  shall  try  the  issues  in  said 
cause  and  render  its  judgment  thereon.  If  the  subject  in  dispute  shall  be  of  . 
the  value  of  two  thousand  dollars  or  more  either  party  may  appeal  to  the  Supreme 
Court  of  the  United  States  under  the  same  regulations  now  provided  by  law  in 
respect  to  security  for  such  appeal;  but  such  appeal  must  be  taken  withm  twenty 
days  from  the  day  of  the  rendition  of  the  judgment  of  said  drouit  court.  If  the 
judgment  of  the  drouit  court  shall  be  in  famor  of  the  party  complaining,  he^  or 
they  shall  be  entitled  to  recover  a  reasonable  covmsel  or  attorney's  fee,  to  be  fiwed 
by  the  court,  which  shall  be  collected  as  part  of  the  costs  in  the  case.  For  the  pur- 
poses of  this  act,  excepting  its  penal  provisions,  the  circuit  courts  of  the  United 
States  shall  be  deemed  to  be  always  in  session." 

The  passages  in  italics  above  were  inserted  by  the  Amendment  of  1889.  The 
phrase  "created  by  this  Act,  not  founded  upon  a  controversy  requiring  a  trial  by 
jury,  as  provided  by  the  seventh  amendment  to  the  Constitution  of  the  United 
States,  it  shall  be  lawful  for  the  Commission  or"  was  substituted  by  the  Amend- 
ment of  1889  for  the  phrase  "in  this  Act  named,  it  shall  be  the  duty  of  the  Com- 
mission, and  lawful"  in  the  original  Act  of  1887.  The  Act  of  1889  also  altered 
the  punctuation  in  this  section  in  minor  respects  as  follows:  It  expunged 
commas  after  the  word  "apply"  in  line  7,  after  the  word  "servants"  in  line  14,  after 
the  word  "prosecute"  in  line  19,  and  after  the  word  "complaining"  in  line  43,  and 
inserted  commas  after  the  word  "violate"  in  line  2,  "injunction"  in  line  35,  "money" 
in  line  39,  "day"  in  line  40,  "order"  in  line  40,  and  "court"  in  line  43. 
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Section  16. 


Par.  3. 


Joint  plaintiffs 
and  defendants  in 
damage  cases. 


Service  of  process. 


Par.  4. 

Service  of  order 
of  Commission. 


Par.  5. 


Commission  may 
suspend  or  modify 
Its  orders. 

Par.  6. 


Duty  of  carriers 
to  comply  wltli 
orders. 

Par.  7. 


Forfeiture 
for  knowing  (allure 
to  comply  -witli 
orders  made 
under  Section  15. 


Par.  8. 

Recovery  of  such 
forfeiture. 


In  such  suits  all  parties  in  whose  favor  the  Commission 
may  have  made  an  award  for  damages  by  a  single  order 
may  be  joined  as  plaintiffs,  and  all  of  the  carriers  parties 
to  such  order  awarding  such  damages  may  be  joined  as 
defendants,  and  such  suit  may  be  maintained  by  such 
joint  plaintiffs  and  against  such  joint  defendants  in  any 
district  where  any  one  of  such  joint  plaintiffs  could  main- 
tain such  suit  against  any  one  of  such  joint  defendants; 
and  service  of  process  against  any  one  of  such  defendants 
as  may  not  be  found  in  the  district  where  the  suit  is 
brought  may  be  made  in  any  district  where  such  defen- 
dant carrier  has  its  principal  operating  office.  In  case  of 
such  joint  suit  the  recovery,  if  any,  may  be  by  judgment 
in  favor  of  any  one  of  such  plaintiffs,  against  the  defen- 
dant found  to  be  liable  to  such  plaintiff. 

Every  order  of  the  Commission  shall  be  forthwith 
served  by  mailing  to  any  one  of  the  principal  officers  or 
agents  of  the  carrier  at  his  usual  place  of  business  a  copy 
thereof ;  and  the  registry  mail  receipt  shall  be  prima  facie 
evidence  of  the  receipt  of  such  order  by  the  carrier  in  due 
course  of  mail. 

The  Commission  shall  be  authorized  to  suspend  or 
modify  its  orders  upon  such  notice  and  in  such  manner 
as  it  shall  deem  proper. 

It  shall  be  the  duty  of  every  common  carrier,  its  agents 
and  employees,  to  observe  and  comply  with  such  orders 
so  long  as  the  same  shall  remain  in  effect. 

Any  carrier,  any  officer,  representative,  or  agent  of  a 
carrier,  or  any  receiver,  trustee,  lessee,  or  agent  of  either 
of  them,  who  knowingly  fails  or  neglects  to  obey  any  or- 
der made  under  the  provisions  of  section  fifteen  of  this 
Act,  shall  forfeit  to  the  United  States  the  sum  of  five 
thousand  dollars  for  each  offense.  Every  distinct  viola- 
tion shall  be  a  separate  offense,  and  in  case  of  a  continu- 
ing violation  each  day  shall  be  deemed  a  separate  offense. 

The  forfeiture  provided  for  in  this  Act  shall  be  pay- 
able into  the  Treasury  of  the  United  States,  and  shall  be 
recoverable  in  a  civil  suit  in  the  name  of  the  United 
States,  brought  in  the  district  where  the  carrier  has  its 
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a? 


principal  operating  office,  or  in  any  district  through  which       Section  le. 
the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  P"-  9- 

under  the  direction  of  the  Attorney-General  of  the  United  ^J'y  »'  district 

■'  attorneys  to  prose- 

States,  to  prosecute  for  the  recovery  of  forfeitures.   The  forfeiture's  ""^^"^  °' 

costs  and  expenses  of  such  prosecution  shall  be  paid  out  costs. 

of  the  appropriation  for  the  expenses  of  the  courts  of  the 

United  States.    The  Commission  may,  with  the  consent 

of  the  Attorney-General,  employ  special  counsel  in  any  special  counsel. 

proceeding  under  this  Act,  paying  the  expenses  of  such 

employment  out  of  its  own  appropriation. 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Par^j^. 

Commission,,  other  than  for  the  payment  of  money,  while  or'd^re  other  than 
the  same  is  in  effect,  any  party  injured  thereby,  or  the^°''^'^^P^y"*"* 
Commission  in  its  own  name,  may  apply  to  the  circuit 
court  in  the  district  where  such  carrier  has  its  principal 
operating  office,  or  in  which  the  violation  or  disobedi- 
ence of  such  order  shall  happen,  for  an  enforcement  of 
such  order.  Such  application  shall  be  by  petition,  which  ot'^fltfon.^^'^'''* 
shall  state  the  substance  of  the  order  and  the  respect  in 
which  the  carrier  has  failed  of  obedience,  and  shall  be 
served  upon  the  carrier  in  such  manner  as  the  court  may 
direct,  and  the  court  shall  prosecute  such  inquiries  and 
make  such  investigations,  through  such  means  as  it  shall 
deem  needful  in  the  ascertainment  of  the  facts  at  issue  or 
which  may  arise  upoti  the  hearing  of  such  petition.  If, 
upon  such  hearing  as  the  court  may  determine  to  be 
necessary,  it  appears  that  the  order  was  regularly  made 
and  duly  served,  and  that  the  carrier  is  in  disobedience  of 
the  same,  the  court  shall  enforce  obedience  to  such  order  lasuanoe 

/  ox  injunctions. 

by  a  writ  of  injunction,  or  other  proper  process,  manda- 
tory or  otherwise,  to  restrain  such  carrier,  its  officers, 
agents,  or  representatives,  from  further  disobedience  of 
such  order,  or  to  enjoin  upon  it,  or  them,  obedience  to  the 
same;  and  in  the  enforcement  of  such  process  the  court 
shall  have  those  powers  ordinarily  exercised  by  it  in  com- 
pelling obedience  to  its  writs  of  injunction  and  mandamus. 

From  any  action  upon  such  petition  an  appeal  shall  lie  Par^. 

by  either  party  to  the  Supreme  Court  of  the  United  ^^J^f  ^  *"  supreme 
States,  and  in  such  court  the  case  shall  have  priority  in 
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Section  16. 


Par.   11. 


Appeals. . 

Par.  12. 

Venue  of  suits 

to  enjoin,  set  aside, 

annul,  or  suspend 

Commission's 

orders. 


Expediting  acts. 
to  apply  to  such 

cases. 


Also  to  proceeding 
to  enforce  tbe  Com- 
mission's orders 
or  provisions 
ot  the  Act. 


No  suspension,  etc., 
of  Commission's 
order  except  on 
hearing  after  5 
days'  notice  to  the 
Commission. 

Appeals, 


hearing  and  determination  over  all  other  causes  except 
criminal  causes,  but  such  appeal  shall  not  vacate  or  sus- 
pend the  order  appealed  from. 

The  venue  of  suits  brought  in  any  of  the  circuit  courts 
of  the  United  States  against  the  Commission  to  enjoin, 
set  aside,  annul,  or  suspend  any  order  or  requirement  of 
the  Commission  shall  be  in  the  district  where  the  carrier 
against  whom  such  order  or  requirement  may  have  been 
made  has  its  principal  operating  office,  and  may  be  brought 
at  any  time  after  such  order  is  promulgated.    And  if  the 
order  or  requirement  has  been  made  against  two  or  more 
carriers  then  in  the  district  where  any  one  of  said  carriers 
has  its  principal  operating  office,  and  if  the  carrier  has  its 
principal  operating  office  in  the  District  of  Columbia  then 
the  venue  shall  be  in  the  district  where  said  carrier  has  its 
principal  office;  and  jurisdiction  to  hear  and  determine 
such  suits  is  hereby  vested  in  such  courts.    The  provisions 
of  "An  Act  to  expedite  the  hearing  and  determination  of 
suits  in  equity,  and  so  forth,"  approved  February  elev- 
enth, nineteen  hundred  and  three,  shall  be,  and  are  hereby, 
made  applicable  to  all  such  suits,  including  the  hearing  on 
an  application  for  a  preliminary  injunction,  and  are  also 
made  applicable  to  any  proceeding  in  equity  to  enforce 
any  order  or  requirement  of  the  Commission,  or  any  of 
the  provisions  of  the  Act  to  regulate  commerce  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  and 
all  Acts  amendatory  thereof  or  supplemental  thereto.    It 
shall  be  the  duty  of  the  Attorney-General  in  every  such 
case  to  file  the  certificate  provided  for  in  said  expediting 
Act  of  February  eleventh,  nineteen  hundred  and  three,  as 
necessary  to  the  application  of  the  provisions  thereof, 
and  upon  appeal  as  therein  authorized  to  the  Supreme 
Court  of  the  United  States,  the  case  shall  have  in  such 
court  priority  in  hearing  and  determination  over  all  other 
causes      except      criminal      causes:      Provided,     T^at 
no    injunction,     interlocutory    order    or    decree    sus- 
pending   or    restraining    the    enforcement    of    an    or- 
der  of   the   Commission   shall   be   granted   except   on 
hearing  after  not  less  than  five  days'  notice  to  the  Com- 
mission.   An  appeal  may  be  taken  from  any  interlocutory 
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order  or  decree  granting  or  continuing  an  injunction  in       section  le. 
any  suit,  but  shall  lie  only  to  the  Supreme  Court  of  the  Par^. 

United  States:  Provided  further,  That  the  appeal  must  be^PP||i|jj'">™^jjj 
taken  within  thirty  days  from  the  entry  of  such  order  or  ^™™'ss*°°'s  orders, 
decree  and  it  shall  take  precedence  in  the  appellate  court 
over  all  other  causes,  except  causes  of  like  character  and 
criminal  causes. 

The  copies  of  schedules  and  tariffs  of  rates,  fares,  and  Par^. 

charges,  and  of  all  contracts,  agreements,  or  arrangements  ^^^Jj^^j^^^^^j^yJ^^^- 
between  common  carriers  filed  with  the  Commission  as  *'Jjj'«gP™^^'2a*jj^ 
herein  provided,  and  the  statistics,  tables,  and  figures  con-  rJcorSr  ^^  ""''"'' 
tained  in  the  annual  reports  of  carriers  made  to  the  Com- 
mission, as  required  by  the  provisions  of  this  Act,  shall  be 
preserved  as  public  records  in  the  custody  of  the  secre- 
tary of  the  Commission,  and  shall  be  received  as  prima 
facie  evidence  of  what  they  purport  to  be  for  the  purpose 
of  investigations  by  the  Commission  and  in  all  judicial 
proceedings;  and  copies  of  or  extracts  from  any  of  said 
schedules,  tariffs,  contracts,   agreements,  arrangements, 
or  reports  made  public  records  as  aforesaid,  certified  bv 
the  secretary  under  its  seal,  shall  be  received  in  evidence, 
with  like  effect  as  the  originals. 

Section  i6a.  That  *^  after  a  decision,  order,  or  require-  section  lea. 
ment  has  been  made  by  the  Commission  in  any  proceed-  Rehearings  by  the 
ing  any  party  thereto  may  at  any  time  make  application 
for  rehearing  of  the  same,  or  any  matter  determined 
therein,  and  it  shall  be  lawful  for  the  Commission  in  its 
discretion  to  grant  such  a  rehearing  if  sufficient  reason 
therefor  be  made  to  appear.  Applications  for  rehearing 
shall  be  governed  by  such  general  rules  as  the  Commis- 
sion may  establish.  No  such  application  shall  excuse  any 
carrier  from  complying  with  or  obeying  any  decision, 
order,  or  requirement  of  the  Commission,  or  operate  in 
any  manner  to  stay  or  postpone  the  enforcement  thereof, 
without  the  special  order  of  the  Commission.  In  case  a 
rehearing  is  granted  the  proceedings  thereupon  shall  con- 
form as  nearly  as  may  be  to  the  proceedings  in  an  orig- 
inal hearing,  except  as  the  Commission  may  otherwise  di- 
rect; and  if,  in  its  judgment,  after  such  rehearing  and  the 

(43)     Section   16a   was   inserted   by   the   Amendment   of   1906. 
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Seotlon  lea. 


Rehearings  by 
the  CommiaBlon. 


Section  17. 


Procedure  before 
tbe  Commission. 


consideration  of  all  facts,  including  those  arising  since  the 
former  hearing,  it  shall  appear  that  the  original  decision, 
order,  or  requirement  is  in  any  respect  unjust  or  unwar- 
ranted, the  Commission  may  reverse,  change,  or  modify 
the  same  accordingly.  Any  decision,  order,  or  require- 
ment made  after  such  rehearing,  reversing,  changing,  or 
modifying  the  original  determination  shall  be  subject  to 
the  same  provisions  as  an  original  order. 

Section  17.  That**  the  Commission  may  conduct  its 
proceedings  in  such  manner  as  will  best  conduce  to  the 
proper  dispatch  of  business  and  to  the  ends  of  justice. 
A  majority  of  the  Commission  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  Commissioner  shall 
participate  in  any  hearing  or  proceeding  in  which  he  has 
any  pecuniary  interest.  Said  Commission  may,  from  time 
to  time,  make  or  amend  such  general  rules  or  orders  as 
may  be  requisite  for  the  order  and  regulation  of  proceed- 
ings before  it,  including  forms  of  notices  and  the  service 
thereof,  which  shall  conform,  as  nearly  as  may  be,  to 
those  in  use  in  the  courts  of  the  United  States.  Any  party 
may  appear  before  said  Commission  and  be  heard,  in  per- 
son or  by  attorney.  Every  vote  and  official  act  of  the 
Commission  shall  be  entered  of  record,  and  its  proceed- 
ings shall  be  public  upon  the  request  of  either  party  in- 
terested. Said  Commission  shall  have  an  official  seal, 
which  shall  be  judicially  noticed.  Either  of  the  members 
of  the  Commission  may  administer  oaths  and  affirmations 
and  sign  subpoenas. 

Section  18.  That*^  each  Commissioner  shall  receive 
an  annual  salary  of  seven  thousand  five  hundred  dollars, 
payable  in  the  same  manner  as  the  judges  of  the  courts  of 

(44)  Section  17  remains  as  passed  in  the  original  Act  except  the  last  three 
words  "'and  sign  subpoenas"  which  were  added  by  the  Amendment  of  1889. 

(45)  Section  18  remains  in  the  same  form  as  after  the  Amendment  of  1889, 
the  latter  Amendment  having  made  certain  changes  therein.  As  passed  in  1887, 
the  Section  provided  as  follows: 

Sec.  18.  "That  each  Commissioner  shall  receive  an  annual  salary  of  seven 
thousand  five  hundred  dollars,  payable  in  the  same  manner  as  the  salaries  of 
judges  of  the  courts  of  the  United  States.  The  Commission  shall  appoint  a  secre- 
tary, who  shall  receive  an  annual  salary  of  three  thousand  five  hundred  dollars, 
payable  in  like  manner.  The  Commission  shall  have  authority  to  employ  and  fix 
the  compensation  of  such  other  employees  as  it  may  find  necessary  to  the  proper 


Section  18. 


Par.  1. 


Salaries,  etc.,  of 
the  Commissioners. 
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the  United  States.    The  Commission  shall  appoint  a  secre-      section  is. 
tary,  who  shall  receive  an  annual  salary  of  three  thousand  ^"-  ^- 

five  hundred  dollars,  payable  in  like  manner.  The  Com- loJ^^Jfl;,®*"'  °'  *"" 
mission  shall  have  authority  to  employ  and  fix  the  com- 
pensation of  such  other  employees  as  it  may  find  necessary 
to  the  proper  performance  of  its  duties.  Until  otherwise 
provided  by  law,  the  Commission  may  hire  suitable  of- 
fices for  its  use,  and  shall  have  authority  to  procure  all 
necessary  office  supplies.  Witnesses  summoned  before 
the  Commission  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States. 

All  of  the  expenses  of  the  Commission,  including  all  Par.  2. 

necessary  expenses  for  transportation  incurred  by  the  Expenses. 
Commissioners,  or  by  their  employees  under  their  orders, 
in  making  any  investigation,  or  upon  official  business  in 
any  other  places  than  in  the  city  of  Washington,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers 
therefor  approved  by  the  chairman  of  the  Commission. 

Section  19.    That  ^^  the  principal  office  of  the  Coramis-       Section  19. 
sion  shall  be  in  the  city  of  Washington,  where  its  general  office  and 
session  shall  be  held.;  but  whenever  the  convenience  of  CommdBsion. 
the"  public  or  of  the  parties  may  be  promoted  or  delay  or 
expense  prevented  thereby,  the   Commission  may  hold 
special  sessions  in  any  part  of  the  United  States.    It  may, 
by  one  or  more  of  the  Commissioners,  prosecute  any  in- 
quiry necessary  to  its  duties,  in  any  part  of  the  United 
States,  into  any  matter  or  question  of  fact  pertaining  to 

performance  of  its  duties,   subject  to  the  approval   of  the   Secretary   of   the  In- 
terior. 

"The  Commission  shall  be  furnished  by  the  Secretary  of  the  Interior  with  suit- 
able offices  and  all  necessary  office  supplies.  Witnesses  summoned  before  the  Com- 
mission shall  be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States. 
'  "All  of  the  expenses  of  the  Commission,  including  all  necessary  expenses  for 
transportation  incurred  by  the  Commissioners,  or  by  their  employees  under  their 
orders,  in  making  any  investigation  in  any  other  places  than  in  the  city  of  Wash- 
ington, shall  be  allowed  and  paid,  on  the  presentation  of  itemized  vouchers  there- 
for approved  by  the  chairman  of  the  Commission  and  the  Secretary  of  the  In- 
terior." 

See  also  Section  24  as  introduced  by  the  Amendment  of  1906. 
(46)     Section   19   remains   as   originally  enacted. 
3 
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Section  19. 


Section  20. 


Par.  1. 


Commission 
authorized   to 
require  annual 
reports  from  car- 
riers. 


Contents  thereof. 


the  business  of  any  common  carrier  subject  to  the  pro- 
visions of  this  act. 

Section  20.  That "  the  Commission  is  hereby  author- 
ized to  require  annual  reports  from  all  common  carriers 
subject  to  the  provisions  of  this  Act,  and  from  the  owners 
of  all  railroads  engaged  in  interstate  commerce  as  defined 
in  this  Act,  to  prescribe  the  manner  in  v?hich  such  re- 
ports shall  be  made,  and  to  require  from  such  carriers 
specific  answers  to  all  questions  upon  which  the  Commis- 
sion may  need  information.  Such  annual  reports  shall 
show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  payment  for  the 
same;  the  dividends  paid,  the  surplus  fund,  if  any,  and 
the  number  of  stockholders ;  the  funded  and  floating  debts 
and  the  interest  paid  thereon;  the  cost  and  value  of  the 
carrier's  property,  franchises,  and  equipments;  the  num- 
ber of  employees  and  the  salaries  paid  each  class ;  the  acci- 
dents to  passengers,  employees,  and  other  persons,  and  the 
causes  thereof;  the  amounts  expended  for  improvements 
each  year,  how  expended,  and  the  character  of  such  im- 
provements; the  earnings  and  receipts  from  each  branch 
of  business  and  from  all  sources ;  the  operating  and  other 
expenses ;  the  balances  of  profit  and  loss ;  and  a  complete 
exhibit  of  the  financial  operations  of  the  carrier  each  year, 
including  an  annual  balance  sheet.  Such  reports  shall 
also  contain  such  information  in  relation  to  rates  or  regu- 


(47)  All  of  Section  20  except  the  first  paragraph  was  added  to  the  original 
Act  of  1887  by  the  Amendment  of  1906.  This  Amendment  also  altered  the  first 
paragraph  of  the  Section  in  certain  respects  as  follows:  Beginning  at  the  third 
line  of  the  paragraph,  it  substituted  the  words  "and  from  the  owners  of  all  rail- 
roads engaged  in  interstate  commerce  as  defined  in  this  Act  to,"  for  the  words  "tc 
fix  the  time  and".  It  inserted  the  phrase  "the  accidents  to  passengers,  employees, 
and  other  persons,  and  the  causes  thereof;"  it  substituted  the  words  "affecting  the 
same"  in  the  last  sentence  of  the  paragraph,  for  the  words  "with  other  common 
carriers,''  expunged  the  word  "said"  before  "Commission"  in  the  7th  line  from 
the  end  of  the  paragraph  and  also  a  parenthesis  after  the  word  "prescribed"  in  the 
fourth  line  from  the  bottom  of  the  paragraph,  which  in  the  original  Act  read  as  fol- 
lows: "(if  in  the  opinion  of  the  Commission  it  is  practicable  to  prescribe  such  uni- 
formity and  methods  of  keeping  accounts)." 

In  the  original  Act  there  was  a  hyphen  between  the  words  "balance-sheet"  in 
the  11th  line  from  the  end  of  the  paragraph  and  the  word  "in"  in  the  7th  line 
from  the  bottom  read  "within." 
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lations  concerning  fares  or  freights,  or  agreements,  ar-      section  ao. 
rangements,  or  contracts  affecting  the  same  as  the  Com-  ^^'-  ^- 

mission  may  require ;  and  the  Commission  may,  in  its  dis-  contents  oi  reports, 
cretion,  for  the  purpose  of  enabling  it  the  better  to  carrycommissionmay  re- 

'  J,  -A  M  .1^.        quire  UDiform 

out  the  purposes  of  this  Act,  prescribe  a  period  of  time  accounts, 
within  which  all  common  carriers  subject  to  the  provi- 
sions of  this  Act  shall  have,  as  near  as  may  be,  a  uniform 
system  of  accounts,  and  the  manner  in  which  such  ac- 
counts shall  be  kept. 
Said  detailed  reports  shall  contain  all  the  required  sta-  Par.  2. 

tistics  for  the  period  of  twelve  months  ending  on  the  thir-  Time  ot  aung 

"  reports. 

tieth  day  of  June  in  each  year,  and  shall  be  made  out 

under  oath  and  filed  with  the  Commission,  at  its  office  in 

Washington,  on  or  before  the  thirtieth  day  of  September 

then  next  following,  unless  additional  time  be  granted  in 

any  case  by  the  Commission ;  and  if  any  carrier,  person, 

or  corporation  subject  to  the  provisions  of  this  Act  shall 

fail  to  make  and  file  said  annual  reports  within  the  time  f "„*'*"?„  Jj^ke 

above  specified,  or  within  the  time  extended  by  the  Com- ■'^p*'''^- 

mission  for  making  and  filing  the  same,  or  shall  fail  to 

make  specific  answer  to  any  question  authorized  by  the 

provisions  of  this  section  within  thirty  days  from  the  time 

it  is  lawfully  required  so  to  do,  such  parties  shall  forfeit 

to  the  United  States  the  sum  of  one  hundred  dollars  for 

each  and  every  day  it  shall  continue  to  be  in  default  with 

respect  thereto.    The  Commission  shall  also  have  author-  commission  may 

require  monthly 

ity  to  require  said  carriers  to  file  monthly  reports  of  earn-  reports, 
ings  and  expenses  or  special  reports  within  a  specified 
period,  and  if  any  such  carrier  shall  fail  to  file  such  re- 
ports within  the  time  fixed  by  the  Commission  it  shall  be 
subject  to  the  forfeitures  last  above  provided. 

Said  forfeitures  shall  be  recovered  in  the  manner  pro-  p^^-  ^- 

vided  for  the  recovery  of  forfeitures  under  the  provisions  ^°™J^ 

■'  ^  of  forfeitures. 

of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  Par.  4. 

any  person  authorized  to  administer  an  oath  by  the  laws  oath  to  annual 
of  the  State  in  which  the  same  is  taken. 

The  Commission  may,  in  its  discretion,  prescribe  the  P"-  ^- 

forms  of  any  and  all  accounts,  records  and  memoranda  Com^ssio^^ay 
to  be  kept  by  carriers  subject  to  the  provisions  of  this  Act,"'  accounts. 
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Par.  6. 

Forfeiture  for 
failure  to  keep 
accounts. 


Section  20.      including  the  accounts,  records,  and  memoranda  of  the 
^^^-  ^-  movement  of  traffic  as  well  as  the  receipts  and  expendi- 

fo°™  V°accounts?^  tures  of  moneys.  The  Commission  shall  at  all  times  have 
Sa^™access  to  all  access  to  all  accounts,  records,  and  memoranda  kept  by 
records.  carriers  subject  to  this  Act,  and  it  shall  be  unlawful  for 

such  carriers  to  keep  any  other  accounts,  records,  or  mem- 
oranda than  those  prescribed  or  approved  by  the  Commis- 
sion, and  it  may  employ  special  agents  or  examiners,  who 
shall  have  authority  under  the  order  of  the  Commission 
to  inspect  and  examine  any  and  all  accounts,  records,  and 
memoranda  kept  by  such  carriers.  This  provision  shall 
apply  to  receivers  of  carriers  and  operating  trustees. 

In  case  of  a  failure  or  refusal  on  the  part  of  any  such 
carrier,  receiver,  or  trustee,  to  keep  such  accounts,  records, 
and  memoranda  on  the  books  and  in  the  manner  pre- 
scribed by  the  Commission,  or  to  submit  such  accounts,  re- 
cords, and  memoranda  as  are  kept  to  the  inspection  of  the 
Commission  or  any  of  its  authorized  agents  or  examiners, 
such  carrier,  receiver,  or  trustee  shall  forfeit  to  the  United 
States  the  sum  of  five  hundred  dollars  for  each  such  of- 
fense and  for  each  and  every  day  of  the  continuance  of 
such  ofifense,  such  forfeitures  to  be  recoverable  in  the 
same  manner  as  other  forfeitures  provided  for  in  this 
Act. 

Any  person  who  shall  willfully  make  any  false  entry  in 
the  accounts  of  any  book  of  accounts  or  in  any  record  or 
memoranda  kept  by  a  carrier,  or  who  shall  willfully  de- 
stroy, mutilate,  alter,  or  by  any  other  means  or  device 
falsify  the  record  of  any  such  account,  record,  or  mem- 
oranda, or  who  shall  willfully  neglect  or  fail  to  make  full, 
ttue,  and  correct  entries  in  such  accounts,  records,  or 
memoranda  of  all  facts  and  transactions  appertaining  to 
the  carrier's  business,  or  shall  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved 
by  the  Commission,  shall  be  deemed  guilty  of  a  misde- 
meanor and  shall  be  subject,  upon  conviction  in  any 
court  of  the  United  States  of  competent  jurisdiction,  to 
a  fine  of  not  less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars,  or  imprisonment  for  a  term  not 


Par.  7. 

Penalty  for 
false  accounts. 
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less  than  one  year  nor  more  than  three  years,  or  both  such      ^^^a""?^"' 
fine  and  imprisonment.  „  ,      — '—^ 

*^  False  accounts. 

Any  examiner  who  divulges  any  fact  or  information  Par,  s. 

which  may  come  to  his  knowledge  during  the  course  of  P^aijy  /or 

■^.        .  .  "  °  unauthorized  dlvul- 

such  examination,  except  in  so  far  as  he  may  be  directed  sence  ot  infprma- 

.     .  ■^  tlon  by  special 

by  the  Commission  or  by  a  court  or  judge  thereof,  shall  examiner, 
be  subject,  upon -conviction  in  any  court  of  the  United 
States  of  competent  jurisdiction,  to  a  fine  of  not  more 
than  five  thousand  dollars  or  imprisonment  for  a  term 
not  exceeding  two  years,  or  both. 

That  the  circuit  and  district  courts  of  the  United  States  p^''-  ^- 

shall  have  jurisdiction,  upon  the  application  of  the  Attor- ^j^^^t^jj^^  j^^t^'ot 
ney-General  of  the  United  States  at  the  request  of  the™^*»™J}^^t<»j^^^g 
Commission,  alleging  a  failure  to  comply  with  or  a  vio-  ■""'»  *i'®  ^ct. 
lation  of  any  of  the  provisions  of  said  Act  to  regulate 
commerce  or  of  any  Act  supplementary  thereto  or  amen- 
datory thereof  by  any  common  carrier,  to  issue  a  writ  or 
writs  of  mandamus  commanding  such  common  carrier  to 
comply  with  the  provisions  of  said  Acts,  or  any  of  them. 

And  to  carry  out  and  give  effect  to  the  provisions  of  Paxj^. 

said  Acts,  or  any  of  them,  the  Commission  is  hereby  au- fp'Joiai' agents'by 
thorized  to  employ  special  agents  or  examiners  who  shall*''®  commission, 
have  power  to  administer  oaths,  examine  witnesses,  and 
receive  evidence. 

That  any  common  carrier,  railroad,  or  transportation  Far,  ii. 

company  receiving  property  for  transportation  from  a  initial  carrier 
point  in  one  State  to  a  point  in  another  State  shall  issue  to  holder  ot  bin 

,  lading  m  spite  of 

a  receipt  or  bill  of  lading  therefor  and  shall  be  liable  to  contract  to  the 
the  lawful  holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  prop- 
erty may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt,  rule,  or  regu- 
lation shall  exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability  hereby  imposed : 
Provided,  That  nothing  in  this  section  shall  deprive  any  Proviso, 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law.  p^,  ^2. 

That  the  common  carrier,  railroad,  or  transportation  jjgpj,„yg^~^,mj,a, 
company  issuing  such  receipt  or  bill  of  lading  shall  be  en-  rtspon'siwe.'"'"'*' 
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Section  go.      ^j^ied  to  recovcr  from  the  common  carrier,  railroad,  or 

Par.  12.  transportation  company  on  whose  line  the  loss,  damage. 

Recourse  by  or  iniurv  shall  have  been  sustained  the  amount  of  such 

loss,  damage,  or  injury  as  it  may  be  required  to  pay  to 

the  owners  of  such  property,  as  may  be  evidenced  by  any 

receipt,  judgment,  or  transcript  thereof. 

Section  ai.  Section  21.    That  *8  the  Commission  shall,  on  or  before 

Annual  reports  by     the  first  day  of  December  in  each  year,  make  a  report, 

tne  Commission  •'  ,  *• 

to  Congress.  which  shall  be  transmitted  to  Congress,  and  copies  of 

which  shall  be  distributed  as  are  the  other  reports  trans- 
mitted to  Congress.  This  report  shall  contain  such  infor- 
mation and  data  collected  by  the  Commission  as  may  be 
considered  of  value  in  the  determination  of  questions  con- 
nected with  the  regulation  of  commerce,  together  with 
such  recommendations  as  to  additional  legislation  relat- 
ing thereto  as  the  Commission  may  deem  necessary;  and 
the  names  and  compensation  of  the  persons  employed  by 
said  Commission. 
Section  82.  Scction  22.     That  ^^  nothing  in  this  act  shall  prevent 

^hich'nia"'bo'car-''''*'^^  Carriage,  Storage,  or  handling  of  property  free  or  at 
ra^s**  reduced         reduced  rates  for  the  United  States,  State,  or  municipal 

(48)  Section  21  was  reduced  to  its  present  form  by  the  Amendment  of  1889. 
As  originally  enacted  it  read  as  follows: 

Sec.  21.  "That  the  Commission  shall,  on  or  before  the  first  day  of  December  in 
each  year,  make  a  report  to  the  Secretary  of  the  Interior,  which  shall  be  by  him 
transmitted  to  Congress,  and  copies  of  which  shall  be  distributed  as  are  the  other 
reports  issued  from  the  Interior  Department.  This  report  shall  contain  such  in- 
formation and  data  collected  by  the  Commission  as  may  be  considered  of  value  in 
the  determination  of  questions  connected  with  the  regulation  of  commerce,  together 
with  such  recommendations  as  to  additional  legislation  relating  thereto  as  the 
Commission   may   deem   necessary." 

(49)  Section  22  was  altered  both  by  the  Amendment  of  1889  and  by  that  of 
1895.    As  amended  in  1889,  the-  provision  read  as  follows: 

"Sec.  22.  That  nothing  in  this  act  shall  'prevent  the  carriage,  storage,  or  hand- 
ling of  property  free  or  at  reduced  rates  for  the  United  States,  State,  or  municipal 
governments,  or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions  for 
exhibition  thereat,  or  the  free  carriage  of  destitute  and  homeless  persons  trans- 
ported ty  charitable  societies,  and  the  necessa/ry  agents  employed  im  such  trans- 
portation, or  the  issuance  of  mileage,  excursion,  or  commutation  passenger  tickets; 
nothing  in  this  act  shall  be  construed  to  prohibit  any  common  carrier  from  giv- 
ing reduced  rates  to  ministers  of  religion,  or  to  municipal  governments  for  the 
transportation,  of  indigent  persons,  or  to  inmates  of  the  National  Homes  or  Btate 
Homes  for  Disabled  Volunteer  Soldiers  and  of  Soldiers'  and  Sailors'  Orphan  Homes, 
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governments,  or  for  charitable  purposes,  or  to  or  from      Sectton  za. 

fairs  and  expositions  for  exhibition  thereat,  or  the  free  ?»=^es  ana 

carriage  of  destitute  and  homeless  persons  transported 

by  charitable  societies,  and  the  necessary  agents  employed 

in  such  transportation,  or  the  issuance  of  mileage,  excur- Mileage  excursion, 

,    ^.  , •  1     .  ,1  •         •       .  1  •    8.nd  commutation 

sion,  or  commutation  passenger  tickets;  nothing  in  this  passenger  tickets. 
Act  shall  be  construed  to  prohibit  any  common  carrier 
from  giving  reduced  rates  to  ministers  of  religion,  or  to 
municipal  governments  for  the  transportation  of  indigent 
persons,  or  to  inmates  of  the  National  Homes  or  State 
Homes  for  Disabled  Volunteer  Soldiers  and  of  Soldiers' 
and  Sailors'  Orphan  Homes,  including  those  about  to  en- 
teif  and  those  returning  home  after  discharge,  under  ar- 
rangements with  the  boards  of  managers  of  said  homes; 
nothing  in  this  act  shall  be  construed  to  prevent  railroads 
giving  free  carriage  to  their  own  officers  and  employees,  Parses  to  railroad 
or  to  prevent  the  principal  officers  of  any  railroad  company  pioyees. 
or  companies  fr6m  exchanging  passes  or  tickets  with 
other  railroad  Companies  for  their  officers  and  employees ; 
and  nothing  in  this  act  contained  shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in  addition  to 
such  remedies :  Provided,  That  no  pending  litigation  shall 
in  any  Vay  be  aifected  by  this  act:  Provided  further. 
That  nothing  in  this  act  shall  prevent  the  issuance  of  iSi"  5000'miio**" 
joint  ititerchangeable  five-thousand-mile     tickets,     with*'*®*^" 
special  privileges  as  to  the  amount  of  free  baggage  that  bf|^|age. "    "^ 
may  be  carried  under  mileage  tickets  of  one  thousand  or 
more  miles.    But  before  any  common  carrier,  subject  to 

including  those  about  to  enter  cmd  those  retwrmng  home  after.  dAsohairge,  under 
arrangements  with  the  boards  of  managers  of  said  homes;  nothing  in  this  act 
shall  be  construed  to  prevent  railroads  from  giving  free  carriage  to  their  own 
officers  and  employees,  or  to  prevent  the  principal  officers  of  any  railroad  company 
or  companies  from  exchanging  passes  or  tickets  with  other  railroad  companies  for 
their  officers  and  employees;  and  nothing  in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or  by  statute,  but  the 
provisions  of  this  act  are  in  addition  to  such  remedies:  Provided,  That  no  pending 
litigation  shall  in  any  way  be  affected  by  this  act." 

The  word  "prevent,"  printed  in  italics,  was  substituted  by  the  Amendment  of 
1889  for  the  words  "apply  to"  in  the  original  Act.  The  other  italicized  passages 
were  inserted  by  the  Amendment  of  1889.  The  Amendment  of  1895  added  to 
the  Section  the  provisions  following  the  words  "Provided  further." 
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Seotlom  22. 


5000  mile  ticket 
rates  must  be  filed. 


Publication  of  sucb. 


Adherence 

to  published  rates 

reQuired. 


Penalty. 

Section  23. 


Jurisdiction  of  courts 
to  Issue  mandamus 
to  compel  the 
movement  of  inter- 
state traffic  or  tbe 
allowance  of  fa- 
cilities in  dis- 
crimination cases. 


the  provisions  of  this  Act,  shall  issue  any  such  joint  inter- 
changeable mileage  tickets  with  special  privileges,  as 
aforesaid,  it  shall  file  with  the  Interstate  Commerce  Com- 
mission copies  of  the  joint  tariffs  of  rates,  fares,  or 
charges  on  which  such  joint  interchangeable  mileage 
tickets  are  to  be  based,  together  with  specifications  of  the 
amount  of  free  baggage  permitted  to  be  carried  under 
such  tickets,  in  the  same  manner  as  common  carriers  are 
required  to  do  with  regard  to  other  joint  rates  by  section 
six  of  this  Act ;  and  all  the  provisions  of  said  section  six 
relating  to  joint  rates,  fares,  and  charges  shall  be  observed 
by  said  common  carriers  and  enforced  by  the  Interstate 
Commerce  Commission  as  fully  with  regard  to  such  joint 
interchangeable  mileage  tickets  as  with  regard  to  other 
joint  rates,  fares,  and  charges  referred  to  in  said  section 
six.  It  shall  be  unlawful  for  any  common  carrier  that  has 
issued  or  authorized  to  be  issued  any  such  joint  inter- 
changeable mileage  tickets  to  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensa- 
tion for  transportation  of  persons  or  baggage  under  such 
joint  interchangeable  mileage  tickets  than  that  required 
by  the  rate,  fare,  or  charge  specified  in  the  copies  of  the 
joint  tariff  of  rates,  fares,  and  charges  filed  with  the  Com- 
mission in  force  at  the  time.  The  provisions  of  section 
ten  of  this  Act  shall  apply  to  any  violation  of  the  require- 
ments of  this  proviso. 

Section  23.  That  ^^  the  circuit  and  district  courts  of 
the  United  States  shall  have  jurisdiction  upon  the  relation 
of  any  person  or  persons,  firm,  or  corporation,  alleging 
such  violation  by  a  common  carrier,  of  any  of  the  pro- 
visions of  the  act  to  which  this  is  a  supplement  arid  all 
acts  amendatoily  thereof,  as  prevents  the  relator  from 


(50)     Section  23  and  Section  24  of  the  original  Act  were  as  follows: 
See.   23.    "That   the   sum    of   one   hundred   thousand    dollars   is   hereby   appro- 
priated for  the  use  and  purposes   of  this   act   for   the   fiscal   year   ending   June 
thirtieth,   Anno  Domini   eighteen   hundred   and   eighty-eight,   and   the   intervening 
time  anterior  thereto." 

Sec.  24.  "That  the  provisions  of  sections  eleven  and  eighteen  of  this  act,  re- 
lating to  the  appointment  and  organization  of  the  Commission  herein  provided 
for,  shall  take  eflfect  immediately,  and  the  remaining  provisions  of  this  act  shall 
take  eflfect   sixty  days   after   its   passage.'' 
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having  interstate  traffic  moved  by  said  common  carrier  a*      section  as. 
the  same  rates  as  are  charged,  or  upon  terms  or  conditions  Mandamus, 
as  favorable  as  those  given  by  said  common  carrier  for 
like  traffic  under  similar  conditions  to  any  other  shipper, 
to  issue  a  writ  or  writs  of  mandamus  against  said  com- 
mon carrier,  commanding  such  common  carrier  to  move 
and  transport  the  traffic,  or  to  furnish  cars  or  other  facili- 
ties for  transportation  for  the  party  applying  for  the  writ ; 
Provided,  That  if  any  question  of  fact  as  to  the  proper  ^''°^'=°- 
compensation  to  the  common  carrier  for  the  service  to  be 
enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ 
of  peremptory  mandamus   may   issue,   notwithstanding 
such  question  of  fact  is  undetermined,  upon  such  terms 
as  to  security,  payment  of  money  into  the  court,  or  other- 
wise, as  the  court  may  think  proper,  pending  the  deter- 
mination of  the  question  in  fact :  Provided,  That  the  rem- 
edy hereby  given  by  writ  of  mandamus  shall  be  cumula-writ  cumulative, 
tive,  and  shall  not  be  held  to  exclude  or  interfere  with 
other  remedies  provided  by  this  act  or  the  act  to  which 
it  is  a  supplement. 

Section  24,    That  ^^  the  Interstate  Commerce  Commis-      section  24. 
sion  is  hereby  enlarged  so  as  to  consist  of  seven  members  Number 
with  terms  of  seven  years,  and  each  shall  receive  ten  thou-o?*comm?s*stoners 
sand  dollars  compensation  annually.     The  qualifications''"'™'^^' 
of  the  Commissioners  and  the  manner  of  the  payment  of 
their  salaries  shall  be  as  already  provided  by  law.    Such 
enlargement  of  the  Commission  shall  be  accomplished 
through  appointment  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  of  two  additional  Inter- 
state Commerce  Commissioners,  one  for  a  term  expiring 
December  thirty-first,  nineteen  hundred  and  eleven,  one 
for  a  term  expiring  December  thirty-first,  nineteen  hun- 
dred and  twelve.  The  terms  of  the  present  Commissioners, 
or  of  any  successor  appointed  to  fill  a  vacancy  caused  by 
the  death  or  resignation  of  any  of  the  present  Commis- 
sioners, shall  expire  as  heretofore  provided  by  law.  Their 
successors  and  the  successors  of  the  additional  Commis- 
sioners herein  provided  for  shall  be  appointed  for  the  full 
term  of  seven  years,  except  that  any  person  appointed  to 

(61)     Section  24  was  added  by  the  Amendment  of  1906. 
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Section  24.      fiji  ^  vacancy  shall  be  appointed  only  for  the  unexpired 

commisBion.  term  of  the  Commissioner  whom  he  shall  succeed.    Not 

more  than  four  Commissioners  shall  be  appointed  from 

the  same  political  party. 

Section  9.   (Hep-      That'*^  all  existing  laws  relating  to  the  attendance  of 

witnesses  and  the  production  of  evidence  and  the  com- 

and  testimony.  pelling  of  testimony  under  the  Act  to  regulate  commerce 
and  all  Acts  amendatory  thereof  shall  apply  to  any  and  all 
proceedings  and  hearings  under  this  Act. 
^"'"um^Aot )^^^'  ^^^*  ^^^  ^^^®  ^"'^  parts  of  laws  in  conflict  with  the  pro- 
conflicun  laws  visions  of  this  Act  are  hereby  repealed,  but  the  amend- 
repeaied.  ments  herein  provided  for  shall  not  affect  causes  now 

Proviso.  pending  in  courts  of  the  United  States,  but  such  causes 

shall  be  prosecuted  to  a  conclusion  in  the  manner  hereto- 
fore provided  by  law. 
^"'"um^Ait  i^"^'     ^^^*  ^^^^  ^'^^  ^^^'*  ^^^^  effect  and  be  in  force  from  and 

When  a'^TS'ectlye.     ^fter  its  passage.83 

(52)  In  the  three  following  Sections,  the  words  "this  Act"  refer  only  to  the 
Hepburn  Act. 

(53)  The  Joint  Resolution  of  June  30,  1906,  provided  as  follows: 

"That  the  Act  entitled  'An  Act  to  Amend  an  Act  entitled  "An  Act  to  regulate 
commerce,"  approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
Acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the  Interstate  Commerce 
Commission,'  shall  take  effect  and  be  in  force  sixty  days  after  its  approval  by  the 
President  of  the  United  States." 


THE  ELKINS  ACT 

AS  AMENDED. 


An  Act  to  further  regulate  commerce  with  foreign  nations  and  among  the  States. 
[Approved  February  19,  1903,   (32  Statutes  at  Large,  847) ;  amended  by  Act  ap- 
proved June  29,  190'6,  (34  Statutes  at  Large,  584).] 

Be  it  enacted  by  the  Senate  and  Hortse  of  Representa- 
'  fives  of  the  United  States  of  America  in  Congress  assem- 
bled: 

Section  i.    That  anything  done  or  omitted  to  be  done       section  i. 
by  a  corporation  common  carrier,  subject  to  the  Act  to  Par.  i. 

regulate  commerce  and  the  Acts  amendatory  thereof, ^  carrier  corporauon 

,.,..,  .        ,  ,        ,  ,  ,.  liable  to  conviction 

which,  if  done  or  omitted  to  be  done  by  any  director  or  as  well  as  its 

~,         .,  .  .  .        .         ,  officers,  agents,  etcu 

officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or 

person  acting  for  or  employed  by  such  corporation,  would 
constitute  a  misdemeanor  under  said  Acts  or  under  this 
Act,^  shall  also  be  held  to  be  a  misdemeanor  committed 
by  such  corporation,  and  upon  conviction  thereof  it  shall 
be  subject  to  like  penalties  as  are  prescribed  in  said  Acts 
or  by  this  Act  with  reference  to  such  persons,^  except  as 
such  penalties  are  herein  changed.     The  willful  failure  wiifui  failure  to  file 
upon  the  part  of  any  carrier  subject  to  said  Acts  to  file  and  a  misdemeanor, 
publish  the  tariffs  or  rates  and  charges  as  required  by 
said  Acts,i  or  strictly  to  observe  such  tariffs  until  changed 
according  to  law,  shall  be  a  misdemeanor,  and  upon  con- 
viction thereof  the  corporation  offending  shall  be  subject 
to  a  fine  of  ^  not  less  than  one  thousand  dollars  nor  more  Penalty, 
than  twenty  thousand  dollars  for  each  offense ;  and  it  shall 
be  unlawful  for  any  person,  persons,  or  corporation  to  Discriminations  and 

cozicfissioDs  from 

offer,  grant,  or  give,^  or  to  solicit,  accept,  or  receive  any  tariff  charges 
rebate,  concession,  or  discrimination  in  respect  to  ^  the 
transportation  of  any  property  in  interstate  or  foreign 
commerce  by  any  common  carrier  subject  to  said  Act  to 
regulate  commerce  and  the  Acts  amendatory  thereof  * 
whereby  any  such  property  shall  by  any  device  whatever 

(1)  The  Amendment  of  1906  inserted  the  comma  at  this  point. 

(2)  The  word  "of"  was  inserted  by  the  Amendment  of  1906. 

(3)  The  Amendment  of  1906  altered  the  word  "of"  to  "to." 

(4)  The  Amendment  of  1906  altered  the  word  "thereto"  to  "thereof." 
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THE  INTERSTATE  COMMERCE  ACT. 


EJIklns  Act. 


Section  1. 


Par.  1. 


Penalty  lor  know- 
ing allowance  or 
acceptance  of 
discriminations 
and  concessions 
from  tariff  charges. 


Imprisonment  for 
natural  persons. 


be  transported  at  a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  such  carrier,  as  is  required  by  said 
Act  to  regulate  commerce  and  the  Acts  amendatory 
thereof,*  or  whereby  any  other  advantage  is  given  or  dis- 
crimination is  practiced.  Every  person  or  corporation, 
whether  ^  carrier  or  shipper,  who  shall,  knowingly ,8  offer 
grant,  or  give,''  or  solicit,  accept,'^  or  receive  any  such  re- 
bates, concession,  or  discrimination  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  thousand  dollars  nor 
more  than  twenty  thousand  dollars :  Provided,^  That  any 
person,  or  any  officer  or  director  of  any  corporation  sub- 
ject to  the  provisions  of  this  Act,  or  the  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereof,  or  any  re- 
ceiver, trustee,  lessee,  agent,  or  person  acting  for  or  em- 
ployed by  any  such  corporation,  who  shall  be  convicted 
as  aforesaid,  shall,  in  addition  to  the  fine  herein  provided 
for,  be  liable  to  imprisonment  in  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court.  Every  vio- 
lation of  this  section  shall  be  prosecuted  in  any  court  of 
the  United  States  having  jurisdiction  of  crimes  within 
the  district  in  which  such  violation  was  committed,^  or 
through  which  the  transportation  may  have  been  con- 
ducted; and  whenever  the  offense  is  begun  in  one  juris- 
diction and  completed  in  another  it  may  be  dealt  with,  in- 
quired of,  tried,  determined,  and  punished  in  either  juris- 
diction in  the  same  manner  as  if  the  offense  had  been  ac- 
tually and  wholly  committed  therein. 

(4)  The  Amendment  of  1906  altered  the  word  "thereto"  to  "thereof." 

(5)  The  Amendment  of  1906  inserted  the  phrase,  "whether  carrier  or  shipper." 

(6)  The  Amendment  of  1906  inserted  the  word  "knowingly." 

(7)  The  Amendment  of  1906  inserted  the  comma  at  this  point. 

(8)  The  Amendment  of  1906  substituted  the  passage  beginning  "provided,"  as 
far  as  the  end  of  the  sentence,  for  the  following  passage  contained  in  the  original 
Act:  "In  all  convictions  occurring  after  the  passage  of  this  Act  for  offenses 
under  said  Acts  to  regulate  commerce,  whether  committed  before  or  after  the 
passage  of  this  Act,  or  for  offenses  under  this  section,  no  penalty  shall  be  imposed 
on  the  convicted  party  other  than  the  fine  prescribed  by  law,  imprisonment  wher- 
ever now  prescribed  as  part  of  the  penalty  being  hereby  abolished." 


Jurisdiction  of 
courts. 


TEXT  OF  THE  ACT.  45 

In  construing  and  enforcing  the  provisions  of  this  sec-  BitinsAct. 
tion,''  the  act,  omission,  or  failure  of  any  officer,  agent,       section  i. 
or  other  person  acting  for  or  employed  by  any  common  ^"-  ^- 

carrier,  or  ^  shipper,  acting  within  the  scope  of  his  em-  ^^  co^ratiM?*  *" 
ployment,  shall  in  every  case  be  also  deemed  to  be  the  act, 
omission,  or  failure  of  such  carrier  or  '  shipper  as  well  as 
that  of  the  person.    Whenever  any  carrier  files  with  the  Rates  filed, 
Interstate  Commerce  Commission  or  publishes  a  particu-  participated  in 

,         ,  .   .  r    1        A  ,  cbnclusiTely  deemed 

lar  rate  under  the  provisions  of  the  Act  to  regulate  com-  the  legai  rates. 

A  i  <  I-  ■■«  •   •  .     against  the 

merce  or  Acts  amendatory  thereof, i"  or  participates  in  carrier, 
any  rates  so  filed^or  published,  that  rate  as  against  such 
carrier,  its  officers  ^^  or  agents,  in  any  prosecution  begun 
under  this  Act  shall  be  conclusively  deemed  to  be  the  legal 
rate,  and  any  departure  from  such  rate,  or  any  offer  to 
depart  therefrom,  shall  be  deemed  to  be  an  offense  under 
this  section  of  this  Act. 

Any  12  person,  corporation,  or  company  who  shall  de-       '   Par-  3- 
liver  property  for  interstate  transportation  to  any  .com- Additional  forfei- 

^     1^       ■'  ^  J  ture  for  acceptance 

mon  earner,  subject  to  the  provisions  of  this  Act,  or  for  of  rebate, 
whom  as  consignor  or  consignee,  any  such  carrier  shall 
transport  property  from  one  State,  Territory,  or  the  Dis- 
trict of  Columbia  to  any  other  State,  Territory,  or  the 
District  of  Columbia,  or  foreign  country,  who  shall  know- 
ingly by  employee,  agent,  officer,  or  otherwise,  directly  or 
indirectly,  by  or  through  any  means  or  device  whatsoever, 
receive  or  accept  from  such  common  carrier  any  sum  of 
money  or  any  other  valuable  consideration  as  a  rebate  or 
offset  against  the  regular  charges  for  transportation  of 
such  property,  as  fixed  by  the  schedules  of  rates  provided 
for  in  this  Act,  shall  in  addition  to  any  penalty  provided 
by  this  Act  forfeit  to  the  United  States  a  sum  of  money 
three  times  the  amount  of  money  so  received  or  accepted 
and  three  times  the  value  of  any  other  consideration  so  re- 
ceived or  accepted,  to  be  ascertained  by  the  trial  court ;  4*  ^nlct  S""*' 
and  the  Attorney-General  of  the  United  States  is  author-  *"'«""••«• 

(9)  The  words  ",  or  shipper,"  were  inserted  by  the  Amendment  of  1906. 

(10)  The  Amendment  of  1906  substituted  the  word  "thereof"  for  "thereto." 

(11)  The  original  Elkins  Act  contained  a  comma  after  this  word. 

(12)  The  following  paragraph  was  inserted  by  the  Amendment  of  1906. 
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THE  INTERSTATE  COMMERCE  ACT. 


Section  1. 

Par.  1. 


Collection  of 
forfeitures. 


Limitation  of 
actions. 


Section  a. 

All  persons 
Interested  in 
matters  before  the 
Commission  and 
courts,  may  be 
made  parties. 


sauna  Act.  jzed  and  directed,  whenever  he  has  reasonable  grounds  to 

believe  that  any  such  person,  corporation,  or  company  has 
knowingly  received  or  accepted  from  any  such  common 
carrier  any  sum  of  money  or  other  valuable  consideration 
as  a  rebate  or  offset  as  aforesaid,  to  institute  in  any  court 
of  the  United  States  of  competent  jurisdiction,  a  civil  ac- 
tion to  collect  the  said  sum  or  sums  so  forfeited  as  afore- 
said; and  in  the  trial  of  said  action  all  such  rebates  or 
other  considerations  so  received  or  accepted  for  a  period 
of  six  years  prior  to  the  commencement  of  the  action,  may 
be  included  therein,  and  the  amount  recovered  shall  be 
three  times  the  total  amount  of  money,  or  three  times 
the  total  value  of  such  consideration,  so  received  or  ac- 
cepted, or  both,  as  the  case  may  be. 

Section  2.  That  ^^  in  any  proceeding  for  the  enforce- 
ment of  the  provisions  of  the  statutes  relating  to  inter- 
state commerce,  whether  such  proceedings  be  instituted 
before  the  Interstate  Commerce  Commission  or  be  begun 
originally  in  any  circuit  court  of  the  United  States,  it 
shall  be  lawful  to  include  as  parties,  in  addition  to  the  car- 
rier, all  persons  interested  in  or  affected  by  the  rate,  regu- 
lation, or  practice  under  consideration,  and  inquiries,  in- 
vestigations, orders,  and  decrees  may  be  made  with  refer- 
ence to  and  against  such  additional  parties  in  the  same 
manner,  to  the  same  extent,  and  subject  to  the  same  pro- 
visions as  are  or  shall  be  authorized  by  law  with  respect 
to  carriers. 

Section  3.  That^*  whenever  the  Interstate  Commerce 
Commission  shall  have  reasonable  ground  for  belief  that 
any  common  carrier  is  engaged  in  the  carriage  of  passen- 
gers or  freight  traffic  between  given  points  at  less  than  the 
published  rates  on  file,  or  is  committing  any  discrimina- 
tions forbidden  by  law,  a  petition  may  be  presented  al- 
leging such  facts  to  the  circuit  court  of  the  United  States 
sitting  in  equity  having  jurisdiction;  and  when  the  act 
complained  of  is  alleged  to  have  been  committed  or  as 
being  committed  in  part  in  more  than  one  judicial  dis- 
trict or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and 

(13)  This  Section  of  the  Act  remains  as  originally  enacted. 

(14)  This  Section  of  the  Act  remains  as  originally  enacted. 


Section  3. 

Proceedings  to  re- 
strain and  enjoin 
discriminations 
and  departure  from 
tarjft  rates. 


TEXT  OF  THE  ACT.  47 

determined  in  either  such  judicial  district  or  State,  where-  BiitinBAct. 
upon  it  shall  be  the  duty  of  the  court  summarily  to  inquire       sectton  3. 
into  the  circumstances,  upon  such  notice  and  in  such  man-  Proceedings  to 

'     '^  restrain  dlscrlmlna- 

ner  as  the  court  shall  direct  and  without  the  formal  plead- ?°°^  and  departure 

^  from  published  rates. 

ings  and  proceedings   applicable  to  ordinary  suits   in 
equity,  and  to  make  such  other  persons  or  corporations 
parties  thereto  as  the  court  may  deem  necessary,  and  upon 
being  satisfied  of  the  truth  of  the  allegations  of  said  peti- 
tion said  court  shall  enforce  an  observance  of  the  pub- 
lished tariffs  or  direct  and  require  a  discontinuance  of 
such  discrimination  by  proper  orders,  writs,  and  process, 
which  said  orders,  writs,  and  process  may  be  enforceable 
as  well  against  the  parties  interested  in  the  traffic  as 
against  the  carrier,  subject  to  the  right  of  appeal  as  now 
provided  by  law.    It  shall  be  the  duty  of  the  several  dis-°"*Jjj^*^*8trict 
trict  attorneys  of  the  United  States,  whenever  the  Attor-  SJ^^I^inga"'''' 
ney-General  shall  direct,  either  of  his  own  motion  or  upon 
the  request  of  the  Interstate  Commerce  Commission,  to 
institute  and  prosecute  such  proceedings,  and  the  pro- 
ceedings provided  for  by  this  Act  shall  not  preclude  the  guch  proceedings 
bringing  of  suit  for  the  recovery  of  damages  by  any  party  ^n^for^damages!"^' 
injured,  or  any  other  action  provided  by  said  Act  ap- 
proved February  fourth,  eighteen  hundred  and  eighty- 
seven,  entitled  An  Act  to  regulate  commerce  and  the  Acts 
amendatory  thereof.    And  in  proceedings  under  this  Act  ^"^"'^"'y u^'J^^^-^ 
and  the  Acts  to  regulate  commerce  the  said  courts  shall  ^^=^J{^°°yj*°^jjPro- ' 
have  the  power  to  compel  the  attendance  of  witnesses,  ^*  papers, 
both  upon  the  part  of  carrier  and  the  shipper,  who  shall 
be  required  to  answer  on  all  subjects  relating  directly  or 
indirectly  to  the  matter  in  controversy,  and  to  compel  the 
production  of  all  books  and  papers,  both  of  the  carrier  and 
the  shipper,  which  relate  directly  or  indirectly  to  such 
transaction;  the  claim  that  such  testimony  or  evidence 
may  tend  to  criminate  the  person  giving  such  evidence 
shall  not  excuse  such  person  from  testifying  or  such  cor- immunity, 
poration  producing  its  books  and  papers,  but  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify  or  produce  evi- 
dence documentary  or  otherwise   in   such   proceeding: 
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THE  INTERSTATE  COMMERCE  ACT. 


Blklns  Act. 


Section  3. 


Expediting  Act  ot 
Feb.  11,  1903, 
applicable  to  cases 
prosecuted  by  the 
Attorney  General 
In  the  name  of 
the  Commission. 


Section  4. 


Conflicting 
laws  repealed. 


Section  6. 


Act  effective  from 
passage. 


Provided,  That  the  provisions  of  an  Act  entitled  "An  Act 
to  expedite  the  hearing  and  determination  of  suits  in 
equity  pending  or  hereafter  brought  under  the  Act  of 
July  second,  eighteen  hundred  and  ninety,  entitled  'An 
Act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,'  'An  Act  to  regulate  commerce,' 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  Acts  having  a  like  purpose  that  may 
be  hereafter  enacted,  approved  February  eleventh,  nine- 
teen hundred  and  three,"  shall  apply  to  any  case  prose- 
cuted under  the  direction  of  the  Attorney-General  in  the 
name  of  the  Interstate  Commerce  Commission. 

Section  4.  That  ^^  all  Acts  and  parts  of  Acts  in  con- 
flict with  the  provisions  of  this  Act  are  hereby  repealed, 
but  such  repeal  shall  not  afifect  causes  now  pending  nor 
rights  which  have  already  accrued,  but  such  causes  shall 
be  prosecuted  to  a  conclusion  and  such  rights  enforced  in 
a  manner  heretofore  provided  by  law  and  as  modified  by 
the  provisions  of  this  Act. 

Section  5.  That  this  Act  shall  take  effect  from  its  pas- 
sage. 


EXPEDITING  ACT. 


An  Act  to  expedite  the  hearing  and  determination  of  suits  in  equity  pending  or 
hereafter  brought  under  the  Act  of  July  second,  eighteen  hundred  and  ninety, 
entitled  "An  Act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  "An  Act  to  regulate  commerce,"  approved  February  fourth,  eigh- 
teen hundred  and  eighty-seven,  or  any  other  Acts  having  a  like  purpose  that 
may  be  hereafter  enacted. 
[Approved,  February  11,  1903,   (32  Statutes  at  Large,  823).] 

Be  it  enacted  by  the  Senate  and  Home  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assewr- 
bled,  That  in  any  suit  in  equity  pending  or  hereafter 
brought  in  any  circuit  court  of  the  United  States  under 
the  Act  entitled  "An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  approved 


(16)     This    Section    was    not    directly    amended   by   the    Amendment    of    1908. 
See,  however,  Section  10  of  the  Hepburn  Act,  ewpra. 


TEXT  OF  THE  ACT. 
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July  second,  eighteen  hundred  and  ninety,  "An  Act  to  Expeaiting  Act. 
regulate  commerce,"  approved  February  fourth,  eighteen  section  i. 
hundred  and  eighty-seven,  or  any  other  Acts  having  a  like 
purpose  that  hereafter  may  be  enacted,  wherein  the 
United  States  is  complainant,  the  Attorney-General  may 
file  with  the  clerk  of  such  court  a  certificate  that,  in  his 
opinion,  the  case  is  of  general  public  importance,  a  copy 
of  which  shall  be  immediately  furnished  by  such  clerk  to 
each  of  the  circuit  judges  of  the  circuit  in  which  the  case 
is  pending.  Thereupon  such  case  shall  be  given  prece- 
dence over  others  and  in  every  way  expedited,  and  be  as- 
signed for  hearing  at  the  earliest  practicable  day,  before 
not  less  than  three  of  the  circuit  judges  of  said  circuit, 
if  there  be  three  or  more ;  and  if  there  be  not  more  than 
two  circuit  judges,  then  before  them  and  such  district 
judge  as  they  may  select.  In  the  event  the  judges  sitting 
in  such  case  shall  be  divided  in  opinion,  the  case  shall  be 
certified  to  the  Supreme  Court  for  review  in  like  manner 
as  if  taken  there  by  appeal  as  hereinafter  provided. 

Section  2.  That  in  every  suit  in  equity  pending  or 
hereafter  brought  in  any  circuit  court  of  the  United 
States  under  any  of  said  Acts,  wherein  the  United  States 
is  complainant,  including  cases  submitted  but  not  yet  de- 
cided, an  appeal  from  the  final  decree  of  the  circuit  court 
will  lie  only  to  the  Supreme  Court  and  must  be  taken 
within  sixty  days  from  the  entry  thereof :  Provided,  That 
in  any  case  where  an  appeal  may  have  been  taken  from  the 
final  decree  of  a  circuit  court  to  the  circuit  court  of  ap- 
peals before  this  Act  takes  effect,  the  case  shall  proceed 
to  a  final  decree  therein,  and  an  appeal  may  be  taken  from 
such  decree  to  the  Supreme  Court  in  the  manner  now  pro- 
vided by  law. 


TESTIMONY  ACT. 


An  act  in  relation  to  testimony  before  the  Interstate  Commerce  Commission,  and  in 
cases  or  proceedings  imder  or  connected  with  an  act  entitled  "An  act  to  regu- 
late commerce,"  approved  February  fourth,  eighteen  hundred  and  eighty-seven, 
and  amendments  thereto. 
[Approved  February  11,  1893,   (27  Statutes  at  Large  443;  2  Supp.  to  Rev.  Stat. 

U.  S.  80.).] 

Be  it  enacted  by  the  Senate  cmd  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assem- 
ftSm^  testifyfng.^^*     bled.  That  no  person  shall  be  excused  from  attending  and 
ctommiiston*''*         testifying  or  from  producing  books,  papers,  tariffs,  con- 
tracts, agreements  and  documents  before  the  Interstate 
Commerce  Commission,  or  in  obedience  to  the  subpoena 
of  the  Commission,  whether  such  subpoena  be  signed  or 
issued  by  one  of  more  Commissioners,  or  in  any  cause  or 
proceeding,  criminal  or  otherwise,  based  upon  or  growing 
out  of  any  alleged  violation  of  the  act  of  Congress,  enti- 
tled, "An  act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  or  of  any 
amendment  thereof  on  the  ground  or  for  the  reason  that 
the  testimony  or  evidence,  documentary  or  otherwise,  re- 
quired of  him,  may  tend  to  criminate  him  or  subject  him 
to  a  penalty  or  forfeiture.   But  no  person  shall  be  prose- 
prosecu&°or  pun-    cuted  or  Subjected  to  any  penalty  or  forfeiture  for  or  on 
matterrconcernini'  account  of  any  transaction,  matter  or  thing,  concerning 
tesu^.'^*  ™*''  which  he  may  testify,  or  produce  evidence,  documentary 

or  otherwise,  before  said  Commission,  or  in  obedience  to 
its  subpoena,  or  the  subpoena  of  either  of  them,  or  in  any 
such  case  or  proceeding:  Provided,  That  no  person  so 
testifying  shall  be  exempt  from  prosecution  and  punish- 
ment for  perjury  committed  in  so  testifying. 
refusaTto'testify  or  -^"7  person  who  shall  neglect  or  refuse  to  attend  and 
17^^  "'""''  *°*  testify,  or  to  answer  any  lawful  inquiry,  or  to  produce 
books,  papers,  tariffs,  contracts,  agreements  and  docu- 
ments, if  in  his  power  to  do  so,  in  obedience  to  the  sub- 
poena or  lawful  requirement  of  the  Commission  shall  be 
guilty  of  an  offense  and  upon  conviction  thereof  by  a 
court  of  competent  jurisdiction  shall  be  punished  by  fine 
not  less  than  one  hundred  dollars  nor  more  than  five 
thousand  dollars,  or  by  imprisonment  for  not  more  than 
one  year  or  by  both  such  fine  and  imprisonment. 
SO 


IMMUNITY  ACT. 


Ati  Act  Defining  the  right  of  immunity  of  witnesses  under  the  Act  entitled  "An  Act 
in  relation  to  testimony  before  the  Interstate  Commerce  Commission,"  and  so 
forth,  approved  February  eleventh,  eighteen  hundred  and  ninety-three,  and  an 
Act  entitled  "An  Act  to  establish  the  Department  of  Commerce  and  Labor," 
approved  February  fourteenth,  nineteen  hundred  and  three,  and  an  Act  entitled 
"An  Act  to  further  regulate  commerce  with  foreign  nations  and  among  the 
States,"  approved  February  nineteenth,  nineteen  hundred  and  three,  and  an 
Act  entitled  "An  Act  making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  four,  and  for  other  purposes,"  approved  February  twenty- 
fifth,  nineteen  hundred  and  three. 
[Approved  Jime  30,  1906,  (34  Statutes  at  Large,  798).] 

Be  it  enacted  by  the  Senate  and  Home  of  Representa-  a?™"" "isgs^^' 
tives  of  the  United  States  of  America  in  Congress  assemy  *"'*  1®°^- 
bled,  That  under  the  immunity  provisions  in  the  Act  en- 
titled "An  Act  in  relation  to  testimony  before  the  Inter- 
state Commerce  Commission,"  and  so  forth,  approved 
February  eleventh,  eighteen  hundred  and  ninety-three, 
in  section  six  of  the  Act  entitled  "An  Act  to  establish  the 
Department  of  Commerce  and  Labor,"  approved  Febru- 
ary fourteenth,  nineteen  hundred  and  three,  and  in  the 
Act  entitled  "An  Act  to  further  regulate  commerce  with 
foreign  nations  and  among  the  States,"  approved  Febru- 
ary nineteenth,  nineteen  hundred  and  three,  and  in  the 
Act  entitled  "An  Act  making  appropriations  for  the  legis- 
lative, executive,  and  judicial  expenses  of  the  Govern- 
ment for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  four,  and  for  other  purposes,"  approved 
February  twenty-fifth,  nineteen  hundred  and  three,  im- 
munity shall  extend  only  to  a  natural  person  who,  in 
obedience  to  a  subpoena,  gives  testimony  under  oath  or 
produces  evidence,  documentary  or  otherwise,  under 
oath. 
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1.    The  Old  Law,  the  Mischief,  and  the  Bemedy. 

The  Interstate  Gommerce  Act,  like  all  other  legislation,  must 
be  read  in  the  light  of  the  period  in  which  it  was  passed.  As  a 
preliminary  step,  therefore,  to  the  examination  of  its  provisions 
and  of  the  judicial  decisions  construing  them,  it  is  necessary  to 
make  a  brief  survey  of  the  growth  of  the  principal  transportation 
problems  in  this  country  and  of  the  abuses  connected  with  them ; 
to  note  to  what  extent  the  common  law  or  state  legislation  pro- 
vided a  remedy  for  these  abuses ;  and  to  point  out  briefly  wherein 
these  provisions  were  defective. 


S3 


54  THE    INTERSTATE    COMMERCE    ACT. 

2.  Early  Railroad  Problems — Construction.  Uore  Important  than 
Operation. 

The  construction  of  the  railroads  in  the  United  States  was 
typically  American.  As  soon  as  it  was  generally  recognized  how 
excellent  a  highway  the  railroad  aiforded,  the  problem  was  how  to 
get  the  most  possible  railroads  built  in  the  shortest  possible  time. 
Great  inducements  were  held  out  to  encourage  railroad  building. 
The  laws  with  reference  to  their  construction  and  operation  were 
made  very  broad.  The  promoter  of  railways  was  looked  upon  as 
a  public  benefactor  and  under  an  imperative  popular  demand  gen- 
eral laws  were  enacted  in  many  States  enabling  projectors  of 
roads  to  organize  at  pleasure  and  to  select  their  own  lines.^  After 
the  construction  was  completed  the  directors  were  also  permitted 
to  operate  practically  as  they  saw  fit,  and  with  almost  the  same 
freedom  as  in  an  ordinary  private  business.  The  builders  of  a 
new  road  assumed  great  risks,  and  when  their  venture  proved 
successful,  having  conferred  a  very  great  benefit  on  the  public, 
they  were  properly  entitled  to  charge,  if  they  saw  fit  to  do  so,  such 
rates  as  would  net'  them  a  handsome  return. 

If  the  early  legislation  in  this  country  had  been  somewhat  more 
conservative,  if  thorough  legislative  investigation  had  been  a  nec- 
essary prerequisite  to  construction,  if  careful  governmental  super- 
vision had  attended  the  operation  of  our  first  railroads,  most  of 
the  modern  evils  of  railroad  management  would  doubtless  have 
been  avoided,  but  private  enterprise  would  have  been  so  far  dis- 
couraged as  to  have  made  the  remarkable  era  of  railroad  con- 
struction from  1850  to  1885- entirely  impossible.  Capitalists  would 
not  have  put  their  money  into  the  building  of  railroads  if  their 
operation  had  been  governed  by  the  detailed  regulations  now  in 
force.  In  1840,  the  question  was  how  to  get  railroads,  not  how 
to  control  them. 

3.    Completion  of  Construction  Period. 

As  a  result  of  this  attitude  on  the  part  of  the  community,  the 
railroad  growth  in  this  country  was  most  remarkable.  At  first 
every  new  road  wa's  a  boon  to  everyone.  In  comparison  with  the 
old  wagon  rates  almost  any  rate  was  reasonable.^    Competition 

(1)  See  1st  Ann.  Rep.  1  I.  C.  C.  Kep.  260. 

(2)  The  wagon  rate  from  Philadelphia  to  Pittsburg  prior  to  the  eon- 
struction  of  the  railroads,  was  $125  per  ton. 

See  MeMaster's  History  of  the  United  States,  Vol.  Ill,  p.  463. 
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among  shippers  had  not  yet  developed  so  as  to  present  temptations 
to  favoritism.  About  1880,  however,  in  many  parts  of  the  country 
the  roads  already  constructed  were  sufficient  to  serve  the  public, 
and  when,  notwithstanding  this,  they  were  paralleled  by  new  lines 
built  without  due  consideration  or  for  speculative  purposes  merely, 
a  wholesale  cutting  of  rates  often  resulted  which  forced  one  or 
both  of  the  competing  roads  into  bankruptcy.  The  early  Bo's 
hence  show  numerous  receiverships,  the  result  of  improvident  con- 
struction and  of  rate  wars  between'  parallel  lines.^ 

4.  Abuses  at  Close  of  Construction  Period — Discriminations  Be- 
tween Bival  Shippers  and  Preferences  Among  Competing  Localities. 

By  this  time  also,  merchants  were  doing  business  on  very  much 
smaller  margins  than  in  earlier  days.  The  competition  between 
different  roads  was  such  as  to  make  it  well  worth  while  for  a 
traffic  manager  to  allow  a  large  shipper  a  secret  concession  of  a 
few  cents  per  ico  pounds  in  order  to  take  his  traffic  from  a  rival 
line,  while  these  few  cents  were  so  important  to  the  shipper  as  to 
enable  him  to  drive  his  rivals  out  of  business.  The  stronger  a  fa- 
vored shipper  became,  the  more  influence  he  had  with  the  rail- 
roads, and  the  larger  concessions  he  was  able  to  obtain.  It  was 
chiefly  in  this  way  that  the  great  trusts  obtained  their  power. 

It  was  to  the  carrier's  interest,  also,  to  concentrate  traffic  as 
much  as  possible  at  large  trade  centers  where  it  could  be  handled 
more  cheaply,  in  large  quantities,  than  in  small  lots  at  a  number  of 
small  shipping  points.  This  fact,  together  with  the  more  violent 
competition  for  traffic  between  the  railroads  at  the  important 
cities,  led  to  the  establishment  of  rates  to  the  latter  points  so 
much  lower  than  those  accorded  the  less  important  outlying  dis- 
tricts, as  to  make  it  impossible  for  the  suburban  jobbers  to  do 
business  in  competition  with  those  in  the  favored  localities.  A 
storm  of  protest  hence  arose,  demanding  a  cessation  of  favoritism 
in  rates  between  competitive  localities. 

5.  Attitude  of  Carriers  and  their  Officers  Besulting  from  Lax 
Lawts  Intended  to  Stim.ulate  Construction — Charging  What  the  Traf- 
fic Will  Bear. 

Meanwhile  the  officials  and  stockholders  of  railroads  had  been 
led  by  our  lax  laws  into  believing  that  they  could  do  with  their 

(3)     See  iBt  Ann.  Rep.  1  I.  C.  C.  Rep.  261. 
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roads  about  what  they  pleased,  entirely  irrespective  of  the  public 
interest.  In  order  to  stimulate  construction  they  had  been  permit- 
ted to  build  as  and  where  they  chose,  and  after  completion  to  oper- 
ate as  they  saw  fit.  They  naturally  came  to  regard  themselves  not 
as  in  any  sense  occupying  positions  of  public  trust,  with  duties  to- 
ward the  community,  but  as  the  owners  of  an  ordinary'  business 
enterprise,  out  of  which  they  might  properly  get  all  they  could. 
They  had  transportation  for  sale,  and  regarded  it  as  their  right 
and  duty  to  obtain  for  it  the  best  possible  price.  If  conditions 
were  such  as  to  permit  the  exactions  of  very  high  rates,  so  much 
the  better.  If  it  was  better  business  to  allow  concessions  to  power- 
ful shippers,  this  was  done  without  hesitation.  The  only  duty 
recognized  was  that  to  the  stockholders. 

6.  Acquisition,  by  Bailroad  Officials  of  Interests  in  Enterprises 
Along  Their  Lines. 

A  further  result  of  the  public  attitude  during  the  growth  of  our 
railroads  was  that,  until  very  recently,  it  was  regarded  as  entirely 
proper  for  carriers  or  their  officials  or  directors  to  acquire  the 
ownership  of,  or  an  interest  in,  enterprises  along  the  line  of  their 
road.  This  necessarily  gave  a  strong  incentive  to  favor  these 
enterprises,  the  natural  result  of  which  was  to  build  up  the  com- 
panies owned  or  controlled  by  the  carriers  or  those  in  which  their 
officers  or  directors  held  stock,  at  the  expense  of  their  com.petitors. 

7.  Alteration  of  tbe  Public  Attitude — Appointment  of  the  Cullom 
Committee. 

The  bankruptcy  of  numerous  roads  and  this  growing  favoritism 
to  powerful  shippers  and  to  important  localities,  brought  the  peo- 
ple to  realize  that  the  vital  problem  was  no  longer  how  to  stimu- 
late further  construction,  but  how  to  control  the  roads  already  in 
operation  so  as  to  make  them  serve  the  public  to  the  best  advan- 
tage. 

The  first  step  toward  framing  a  law  to  meet  and  prevent  the 
prevailing  evils,  was  the  adoption  by  the  Senate  on  March  17, 
1885,  of  a  resolution  authorizing  the  President  to  appoint  a  com- 
mittee of  Senators  to  investigate  and  report  or.  the  subject  of  the 
"regulation  of  transportation  by  railroad,  and  by  water  lines  in 
competition  or  connection  therewith,  of  freight  and  passengers  be- 
tween the  several  states."  In  pursuance  of  this  resolution  the  Cul- 
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lom  committee  was  appointed,  consisting  of  Senator  CuUom  and 
four  associates.  The  committee  restricted  itself  to  the  determina- 
tion of  what  legislation  was  most  advisable  on  the  subject.  Its 
members  visited  cities  and  towns  all  over  the  United  States,  tak- 
ing testimony.  It  also  issued  circulars  containing  questions  to 
which  answers  were  received  from  prominent  merchants,  railroad 
officials,  state  railroad  commissioners  and  other  persons  having 
knowledge  of  existing  conditions. 

8.  The  CuUom  Beport. 

The  result  of  this  investigation  is  embodied  in  what  is  known  as 
the  CuUom  Report.  This  report  sketched  the  growth  of  our  rail- 
roads and  traffic,  the  power  of  Congress  over  interstate  commerce 
and  the  proper  status  of  the  common  carrier,. and  pointed  out  the 
existing  evils  in  railroad  operation  and  how  similar  evils  had  been 
partly  remedied  by  legislation  in  England  and  in  the  several  states. 
It  was  clear  to  the  committee  that  it  was  impracticable  for  Con- 
gress, or  for  a  Commission  appointed  by  it,  to  act  as  traffic  mana- 
ger for  all  the  roads  in  the  country  or  to  attempt  to  fix  their  rates 
in  advance.  It  was  equally  clear  that  the  existing  abuses  required 
that  a  body  be  appointed  to  supervise  interstate  traffic  and  to  give 
publicity  to  the  objectionable  practices  of  the  carriers.  The  Act 
proposed  by  Senator  CuUom  and  his  associates  was  regarded  by 
them  as  largely  an  experiment  and  rather  as  a  basis  for  future  re- 
vision than  as  a  piece  of  finished  legislation. 

9.  The  Carrier  at  Commoii  Law. 

The  recognition  of  the  common  carrier  as  a  public  servant,  with 
duties  toward  the  public  different  from  those  of  an  ordinary  mer- 
chant to  his  customer,  goes  back  to  the  earliest  times.  In  the  thir- 
teenth and  fourteenth  centuries  communities  were  isolated  and  in 
certain  vocations  there  was  practically  no  competition.  All  the 
viUage  horses  could  be  shod  by  one  smith, — all  sick  persons  bled 
by  one  surgeon,  and  a  given  stage  route  had  business  for  but  one 
carrier.  The  carrier,  the  blacksmith  and  the  surgeon,  however, 
were  so  important  to  the  public  that  public  interest  required  that 
any  resident  of  the  community  should  be  able  to  rely  with  cer- 
tainty on  having  his  goods  carried,  his  veins  opened,  or  his  horse 
shod  when  necessary.  As  a  result  of  this  condition  of  affairs, 
the  public  attitude  crystallized  into  a  rule  of  law  that  wherever 
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anyone  held  himself  out  to  the  community  as  exercising  a  public 
calling  and  was  permitted  to  enjoy  the  monopoly  attendant 
thereon,  there  devolved  upon  him  the  affirmative  duty  of  serving 
all  who  applied  and  of  charging  only  reasonable  rates  for  the  ser- 
vice rendered.  Both  these  principles  have  survived  to  modern 
times,  although  not  in  connection  with  all  the  same  occupations 
which  gave  rise  to  them.  The  public  no  longer  regards  the  black- 
smith as  exercising  a  public  calling,  and  the  most  sanguine  sur- 
geon has  long  since  given  up  hope  of  ever  again  asserting  a  mo- 
nopoly, but  the  public  function  and  duties  of  the  common  carrier 
remain  among  the  most  important  principles  in  our  law.* 

10.  Seasons  for  more  Stringent  Iiegislation  Against  Carriers  in 
Xlodem  Times. 

The  development  of  the  foregoing  principles  resulted  largely 
from  the  fact  that  the  public,  haying  granted  to  certain  persons 
special  privileges,  might  reasonably  require  of  them  special 
duties.  This  is  the  reason  given  by  the  advocates  of  a  great  part 
of  the  recent  legislation  against  the  railroads  and  the  trusts.  But 
at  the  bottom  of  this  legislation  there  is  a  much  more  important 
and  rather  socialistic  principle.  In  a  new  community  natural  re- 
sources are  best  developed  by  allowing  great  individual  liberty. 
When,  however,  this  development  has  been  allowed  to  go  on  for  a 
certain  time,  the  fittest  soon  begin  to  prove  their  right  to  survive, 
and  to  assert  their  superiority  in  a  more  and  more  marked  degree, 
reaping  the  results  of  their  ability  in  ever-increasing  additions  of 
wealth  and  power.  This  excites  the  jealousy  of  the  poorer  classes, 
who  begin  to  realize  that  when  extreme  individual  liberty  has 
reached  the  point  of  having  subjected  the  many  to  the  few,  it  is  of 
doubtful  advantage  to  the  community.  As  soon  as  the  develop- 
ment which  lax  laws  were  intended  to  stimulate  has  been  attained, 
the  many  usually  regard  it  as  time  to  curb  the  superior  few  before 
the  ability  and  power  of  the  latter  has  been  diverted  from  the  de- 

(4)  Although  the  blacksmith,  the  surgeon,  and  many  other  occupatione 
have  now  ceased  to  be  regarded  as  public  callings,  modern'  conditions  havd 
resulted  in  the  recognition  of  a  number  of  new  vocations  in  this  category. 
The  most  important  of  these  is  the  public  warehouseman.  (See  Munn  v. 
Illinois,  94  U.  S.  113;  24  L.  Ed.  77),  (1876).  Any  occupation  in  which  it 
is  possible  to  obtain  a  monopoly  in  matters  essential  to  the  public  is  likely 
to  be  placed  on  the  list  in  the  future. 
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velopment  of  the  new  wealth,  to  the  mere  acquisition  from  others 
of  that  wealth  already  created. 

This  is  the  whole  problem  of  modern  legislation, — how  far  the 
times  warrant  the  legislators  in  letting  the  people  alone.  Too 
great  restraint  on  the  individual  will  necessarily  curb  enterprise 
and  prevent  rapid  development ;  too  little  will  allow  a  few  men  to 
acquire  such  enormous  power  as  to  turn  the  republic  into  an  plu- 
tocracy. During  the  development  period,  therefore,  laws  are 
properly  comparatively  lax,  but  as  the  development  progresses  and 
the  importance  of  efficient  and  proper  operation  becomes  para- 
mount to  that  of  further  construction,  the  old  laws  must  be  modi- 
fied for  the  protection  of  the  many.  This  modification  should 
properly  be  a  gradual  one,  but  in  this  country  nothing  is  done 
gradually.  The  carriers  were  permitted  to  rest  secure  in  their 
arbitrary  attitude  until  the  abuses  became  so  extravagant  as  to 
beget  laws  in  some  instances  perhaps  more  radical  than  necessary. 

11.    Common  I^a'w  Principles  Embodied  in  the  Act — Seasonable 
Bates— Equal  Bates  and  Facilities. 

The  old  common  law  principle  that  the  rates  charged  by  a  com- 
mon carrier  must  be  reasonable,  has  come  down  to  us  without 
modification  and  has  been  embodied  in  the  first  section  of  the  In- 
terstate Commerce  Act.  The  second  of  the  principles  above  refer- 
red to, — ^that  the  common  carrier  must  serve  all  who  apply, — has 
been  somewhat  developed  and  modified  under  modern  business 
conditions,  and  we  find  it  expressed  not  as  the  affirmative  duty 
to  carry  for  all,  but  rather  as  the  broader  and  perhaps  negative 
duty  of  refraining  from  any  discrimination  among  its  patrons. 
Although  authorities  may  be  found  to  the  effect  that  the  common 
law  required  only  that  rates  be  reasonable  and  did  not  require 
them  to  be  equal  to  all,  the  better  authorities  regard  the  discrimi- 
nation principle  merely  as  the  logical  growth  of  the  common  law 
idea  of  the  function  of  the  common  carrier  as  a  public  servant. 

In  the  old  days,'  before  the  complexity  of  modern  business 
offered  the  temptation  or  occasion  for  favoritism  among  individual 
shippers,  the  carrier's  duty  was  regarded  as  the  affirmative  obliga- 
tion to  carry,  but  this  duty  depended  on  the  fact  that  the  carrier 
was  carrying  for  the  community.  It  was  his  carrying  for  some 
which  made  it  his  duty  to  carry  for  all  without  discrimination. 
The  public  nature  of  his  service  gave  rise  to  the  duty  to  treat  all 
alike,  and  like  treatment  necessarily  requires  that  the  same  rate  be 
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charged  and  the  same  efficiency  of  service  accorded  to  all  similarly 
situated.  The  latter  principle  is  found  distinctly  expressed  in  a 
number  of  the  later  common  law  cases  and  is  embodied  in  the 
second  and  third  sections  of  the  Act." 

12.    Defects  in  the  Comiuoii  Law. 

The  common  law  thus  required  that  railroad  rates  must  be  rea- 
sonable and  also  prohibited  discrimination  between  shippers,  but  it 
was  entirely  defective  in  not  providing  a  practical  means  of  carry- 
ing out  these  requirements.  At  common  law  a  shipper  aggrieved 
might  bring  his  action  for  damages  when  charged  an  excessive 
rate  or  when  his  competitor  was  unduly  favored  in  rates  or  ser- 
vices. Perhaps,  also,  even  at  common  law,  the  courts  had  power  to 
enjoin  carriers  from  allowing  unjust  discriminations.*  These 
remedies  were  entirely  insufficient,  however,  to  stop  the  abuses  or 
to  compensate  the  injured  shippers.  The  amounts  recoverable  by 
individual  shippers  in  such  cases  were  scarcely  ever  large  enough 
to  pay  for  legal  expenses  and  for  incurring  the  ill  will  of  the  pow- 
erful carriers.  Without  some  provision  in  the  law  requiring  pub- 
licity on  the  part  of  the  carriers,  it  was  most  difficult  to  prove 
favoritism  toward  the  large  shippers,  even  though  such  was  known 
to  exist.  Further  than  this,  the  attitude  of  the  carriers  toward 
the  public  was  such  that  their  duty  toward  the  shippers  could  not 
be  enforced  without  the  potential  restraining  effect  of  stringent 
penal  provisions  directed  against  the  officers. 

The  principal  defects  in  the  common  law  may  be  summarized  as 
follows : 

1.  No  requirement  of  publicity  of  rates  and  practices;  and  no 
body  to  supervise  railroad  operation; 

2.  No  criminal  or  penal  provisions  directed  against  the  carriers 
or  their  officers ; 

3.  No  fixed  standard  of  charge  readily  ascertainable  by  ship- 
pers, the  only  available  standard  being  the  rate  charged  others  or 
the  indefinite  "reasonable  rate" ; 

4.  No  penal  or  criminal  provisions  against  favored  shippers  se- 
curing or  accepting  improper  concessions ; 

5.  No  requirement  that  connecting  carriers  form  through  routes 
and  allow  joint  through  rates ; 

(5)  See  infra,  §116  n   (1). 

(6)  See  Northern  Pac.  R.  Co.  v.  Pac.  C.  L.  Abs.,  165  Fed.  1,  5,  (726). 
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6.  No  restriction  on  the  acquisition  by  carriers  or  their  officers 
of  interests  in  mercantile  enterprises  along  their  lines,  the  own- 
ership of  which  would  present  temptations  to  allow  undue  pre- 
ferences ; 

7.  No  speedy  procedure  to  stop  discrimination,  and  no  adequate 
or  practicable  remedy  to  injured  shippers ; 

8.  No  requirement  of  equal  treatment  of  connecting  lines. 

13.  The  Cullom  Act  and  Changes  in  th«  Common  Iiaw  Effected 

Thereby. 

.  These  defects  in  the  common  law  were  not  all  recognized  by 
the  Cullom  Committee,  nor  did  the  Act  proposed  remedy  them  all. 
It  required  repeated  amendments  to  produce  the  Interstate  Com- 
merce Act  as  it  now  stands.  The  Act  of  February  4,  1887,  how- 
ever, which  was  passed  substantially  as  recommended  by  the  Com- 
mittee,'' made  important  steps  in  the  right  direction.  The  prin- 
cipal changes  in  the  common  law  by  this  Act  were  as  follows : 

1.  It  required  publicity  of  rates  and  rules  affecting  rates,  and 
provided  that  the  only  legal  rate  was  that  published  and  filed  in 
accordance  with  the  Act,  thus  creating  a  definite  standard  of 
charge  equally  accessible  to  all  shippers ; 

2.  It  incorporated  into  a  statute  the  common  law  duty  of 
refraining  from  exacting  unreasonable  charges,  and  from  unduly 
discriminating  between  shippers  or  localities  in  rates  or  facilities ; 

3.  It  created  a  Commission  to  supervise  and  regulate  the  pub- 
licity requirements,  and  also  having  limited  powers  to  enforce  the 
other  provisions  of  the  Act ; 

4.  It  gave  to  the  Federal  Courts  jurisdiction  to  enforce  by  in- 
junction the  lawful  orders  of  the  Commission  ; 

5.  It  created  penal  and  criminal  liability  on  the  part  of  the  offi- 
cers of  the  carriers  for  violating  provisions  of  the  Act ; 

6.  It  required  the  allowance  of  equal  facilities  to  connecting 
lines.8  , 

14.  Defects  in  the  Cullom  Act. 

The  principal  defects  in  the  law  not  remedied  by  this  Act  were 
as  follows : 

(7)  For  a  summary  of  the  legislation  in  the  various  states  and  in 
foreign  countries  up  to  1890,  see  4th  Ann.  Rep.  Appendix  E  and  G. 

(8)  This  requirement  (par.  2  of  §3)  has  been  practically  construed  out 
of  existence  by  a  number  of  courts,  and  its  judicial  meaning  is  still  very 
doubtful.     It  has  never  been  amended.     See  infra.  Chap.  XVIII. 
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1.  As  construed  by  the  Courts,  it  gave  the  Commission  no 
power  to  fix  a  rate  for  the  future  even  after  investigation  of  the 
reasonableness  of  the  particular  rate  on  complaint  of  a  shipper ; 

2.  It  provided  no  summary  remedy  in  the  Courts,  without  pre- 
vious investigation  by  the  Commission,  to  prevent  discriminations 
or  to  require  the  allowance  of  equal  facilities  among  shippers ; 

3.  It  did  not  make  it  the  duty  of  connecting  lines  to  form 
through  routes  or  to  allow  joint  rates  and  gave  the  Commission  no 
power  to  order  their  establishment ; 

4.  It  did  not  make  shippers  responsible  for  receiving  rebates  of 
concessions ; 

5.  It  did  not  attempt  to  prevent  carriers  or  officers  thereof  from 
acquiring  commercial  interests  antagonistic  to  their  duty  toward 
the  public. 

15.    Amendments  of  1889,  1891,  1893,  1895  and  Eebroary  11th, 
1903. 

The  first  amendment  to  the  Cullom  Act  was  by  the  Act  of 
March  2,  1889,  which  introduced  the  following  important  pro- 
visions into  the  law: 

1.  It  provided  a  remedy  by  mandamus  without  previous  inves- 
tigation by  the  Commission  in  case  of  denial  of  equal  facilities  to 
shippers ; 

2.  It  created  penal  and  criminal  offenses  on  the  part  of  shippers 
in  respect  to  obtaining  lower  rates  by  means  of  false  billing  and 
similar  devices ; 

3.  It  provided  for  punishment  by  imprisonment  of  the  officers 
of  carriers  violating  the  provisions  of  the  Act  prohibiting  the  giv- 
ing of  rebates  and  discriminations :  ^ 

4.  It  required  the  publication  of  joint  tariffs.!" 

These  Acts  were  further  amended  by  the  Act  of  February  10, 
1891,  which  enlarged  the  provisions  of  Section  12,  relating  to  tes- 
timony before  the  Commission.  The  correction  of  certain  consti- 
tutional defects  in  these  provisions,  pointed  out  by  the  Supreme 
Court,"  required  the  further  amendment  of  February  11,  1893.^2 

(9)  The  Act  of  1887  provided  only  for  fines. 

(10)  By  the  Act  of  1887  the  only  tariffs  required  to  be  published 
and  filed  were  those  over  the  lines  of  the  individual  carriers. 

(11)  See  infra,  §305. 

(12)  This  legislation  was  qualified  by  the  Act  of  June  30th,  1906, 
known  as  the  Immunity  Act. 
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The  amendment  of  February  8,  1895,  added  to  Section  22  a  pro- 
viso with  reference  to  mileage  tickets,  and  the  Expediting  Act  of 
February  11,  1903,  provided  that  appeals  from  the  Circuit  Court 
in  certain  cases  under  the  Act  should  lie  direct  to  the  Supreme 
Court  and  should  be  given  precedence  over  other  causes. 

16.  The  Elkins  Act. 

The  Elkins  Act,!^  approved  February  19,  1903,  made  very  im- 
portant changes  in  the  law : 

1.  It  abolished  imprisonment  as  a  punishment  for  violating  the 
Interstate  Commerce  Act ; 

2.  It  made  the  carrier  corporation  criminally  responsible  as  well 
as  its  officers ; 

3.  It  made  shippers  who  received  rebates  criminally  liable  for 
so  doing; 

4.  It  gave  the  Courts  jurisdiction  to  enjoin  violations  of  the  Act 
without  previous  investigation  by  the  Commission. 

17.  The  Hepburn  Act. 

Finally,  the  Hepburn  Act  of  June  29,  1906,^*  brought  the  legis- 
lation practically  to  its  present  shape.^^  The  most  important 
changes  introduced  by  this  amendment  were  as  follows :  ^* 

I.  It  gave  the  Commission  power,  after  due  investigation,  to  fix 
rates  to  be  observed  in  the  future,  and  prescribed  a  prohibitive 
penalty — $5,000  per  day — for  disobeying  the  orders  of  the  Com- 
mission made  under  Section  15  of  the  Act ; 

(13)  For  a  copy  of  a  bill  to  amend  the  Interstate  Commerce  Act, 
introduced  by  Senator  Cullom  in  the  session  of  1899-1900,  see  Appendix  C, 
to  13th  Annual  Report  of  the  Commission. 

(14)  The  joint  resolution  of  June  30th,  1906,  postponed  the  opera- 
tion of  the  Hepburn  Act  for  sixty  days.  As  to  the  effect  of  this  resolu- 
tion see  U.  S.  V.  Standard  Oil  Co.,  148  Fed.  719,  722,  (447). 

For  copy  of  the  bill  recommended  by  the  Commission  in  1905,  see 
19th  Ann.  Rep.  177. 

(15)  The  Act  of  April  13,  1908,  enlarged  the  provisions  of  Section  1, 
regulating  the  persons  to  whom  passes  might  legally  be  issued. 

(16)  The  foregoing  sketch  of  this  legislation  is  not  intended  as  a  com- 
plete summary,  but  merely  to  give  a  general  idea  of  the  way  in  which  the 
present  Act  has  developed.  For  a  complete  statement  of  the  changes  effect- 
ed by  the  various  Acts,  see  notes  to  the  text  of  the  Act  as  printed  supra, 
pages  1  to  51. 
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2.  It  required  connecting  lines  to  form  through  routes  with 
joint  rates  applicable  thereto  and  gave  the  Commission  suificient 
power  to  enable  it  to  carry  out  this  requirement ; 

3.  It  made  it  the  statutory  duty  of  carriers  to  provide  and  fur- 
nish transportation  on  reasonable  request  therefor; 

4.  It  prohibited  carriers  from  transporting  commodities  pro- 
duced by  them  or  in  which  they  had  an  interest ; 

5.  It  restored  the  imprisonment  clause  expunged  by  the  Elkins 
Act  and  created  a  number  of  other  punishable  offenses ; 

6.  It  required  carriers  to  construct,  maintain,  and  operate  switch 
connections  for  shippers  and  for  lateral  branch  lines; 

7.  It  introduced  a  clause  regulating  the  issuance  of  passes ; 

8.  It  altered  the  time  of  notice  of  increase  or  reduction  of  rates 
to  30  days,  and  otherwise  modified  the  requirements  with  regard 
to  publication  and  filing  of  rates ; 

9.  It  gave  the  Commission  power  to  regulate  allowances  to  ship- 
pers for  services; 

10.  It  extended  the  operation  of  the  Act  to  express  and  sleep- 
ing car  companies  and  to  pipe  lines; 

11.  It  increased  the  membership  and  salaries  of  the  Commis- 
sioners ; 

12.  It  gave  the  courts  additional  powers  to  issue  mandamus ; 

13.  It  introduced  a  provision  making  carriers,  parties  to  through 
transportation,  liable  for  losses  beyond  their  own  lines,  and  for- 
bidding limitation  of  liability ; 

14.  It  regulated  the  methods  for  enforcing  the  orders  of  the 
Commission,  both ,  orders  for  the  payment  of  money  and  those 
other  than  for  the  payment  of  money,  in  the  latter  case  expung- 
ing the  provision  that  the  findings  of  the  Commission  should  be 
prima  facie  evidence; 

15.  It  introduced  regulations  governing  suits  to  set  aside  or  sus- 
pend orders  of  the  Commission ; 

16.  It  introduced  provisions  regarding  the  reports  and  accounts 
to  be  furnished  by  carriers  to  the  Commission. 

18.    Present  Defects  in  the  Law. 

It  is  not  within  the  purview  of  the  present  work  to  enter  into  a 
discussion  of  the  many  suggestions  as  to  additional  powers,  out- 
side of  the  present  scope  of  the  Act,  which  might  be  conferred  on 
th'e  Commission,  such  as  the  regulation  of  the  issuance  of  securi- 
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ties  by  carriers,!^  g^c.  Certain  changes  in  the  Act  would  seem 
necessary,  however,  to  render  its  present  provisions  effective. 
The  following  additions  might  be  suggested : 

1.  The  Commission  at  present  has  probably  no  power  to  pass 
on  the  reasonableness  of  a  rate  until  such  rate  has  gone  into  ef- 
fect. It  should  be  given  this  power,  and  also  power  to  prevent 
the  carriers  from  putting  in  force  a  proposed  rate  until  it  had  in- 
vestigated the  propriety  of  such  rate.^^ 

2.  In  regulating  through  rates  and  joint  tariffs  the  Commission 
should  have  power  to  regulate  the  interchange  of  cars  between 
connecting  lines.  Under  the  present  law  it  would  seem  not  to 
have  this  power. ^^ 

3.  The  findings  of  fact  by  the  Commission,  in  cases  not  involv- 
ing claims  for  damages,  might  be  made  conclusive.  This  is  the 
case  under  the  English  Act,  and  there  is  room  for  argument  that 
it  is  also  the  law  under  the  Hepburn  amendment,  but  the  terms  of 
our  Act  are  not  entirely  clear  on  the  subject,  and  would  seem  to 
point  to  the  conclusion  that  the  Commission's  findings,  except  in 
damage  cases,  are  not  now  even  prima  facie  evidence  of  the  facts 
found." 

(16)  See  21st  Ann.  Bep.  p.  9. 

(17)  See  ibid. 

(18)  See  infra,  §278. 

(19)  See  infra,  §331. 
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19.     Expressions  by  Commissioners  and  Courts  as  to  tlie  Purpose 
of    the  Act. 

Obviously  the  purpose  for  which  the  Act  to  Regulate  'Commerce 
was  passed,  was  to  remedy  the  recognized  evils  and  abuses  in  the 
operation  of  our  railroads.  These  consisted  in  the  exaction  of  ex- 
cessive charges  to  or  from  non-competitive  points,  in  the  prefer- 
ence in  rates  and  consequent  building  up  of  certain  favored  locali- 
ties at  the  expense  of  outlying  points,  and  principally  in  the  allow- 
ance of  special  facilities  and  concessions  in  rates  to  large  and 
powerful  shippers,  enabling  them  to  drive  their  weaker  competi- 
tors to  the  wall. 

Both  the  Commission  and  the  Courts  have,  on  a  number  of  oc- 
casions, stated  their  views  as  to  the  purpose  which  the  Act  was  in- 
tended by  Congress  to  subserve,  and  it  is  believed  that  a  collec- 
tion of  such  quotations  may  be  of  use  to  the  practitioner. 

In  its  Second  Annual  Report  the  Commission  said :  i 

"The  purpose  of  the  Act  to  Regulate  Commerce  may  be  sum- 
med up  in  a  single  phrase ;  it  is  to  bring  the  railroads  of  the  coun- 
try under  the  control  of  law  representing  an  enlightened  public 
opinion." 

Again,  in  Re  Chicago,  St.  P.  &  K.  C.  R.  Co.,2  Chairman  Cooley 
said: 

(1)  2  I.  C.  C.  Rep.  442,    (1888). 

(2)  2  I.  C.  C.  Rep.  231,  259,   (58). 
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"As  a  matter  of  public  history  nothing  can  be  more  notorious 
than  that  the  Act  to  Regulate  Commerce  had  for  its  leading  and 
general  purpose,  to  which  other  purposes  were  subordinate,  to 
provide  effectual  securities  that  the  general  public,  in  making  use 
of  the  means  of  railroad  transportation  provided  by  law  for  their 
service,  should  have  the  benefits  which  the  law  had  undertaken  to 
give,  but  of  which  in  very  many  cases  it  was  found  the  parties  enti- 
tled to  them  were  deprived  by  the  arbitrary  conduct,  the  favorit- 
ism, or  the  unreasonable  exactions  of  those  who  managed  them. 
It  may  be  affirmed  with  entire  confidence  that  the  Act  was  not 
passed  to  protect  railroad  corporations  against  the  misconduct  or 
the  mistakes  of  their  officers,  or  even  primarily  to  protect  such 

corporations  against  each  other Everywhere  in  the 

Act  the  primary  purpose  apparent  in  its  provisions  is  that  indi- 
viduals dealing  in  matters  of  transportation  with  the  carriers 
regulated  by  it  shall  not,  in  respect  to  the  conveniences  the  car- 
riers are  supposed  to  offer  to  the  public,  be  wronged  by  arbitrary 
conduct  or  by  favoritism,  or  be  subjected  to  extortion." 

The  purpose  of  the  Act,  with  regard  to  its  effect  on  competition 
between  railroads,  was  thus  stated  by  Commissioner  Veazey :  * 

"To  preserve  legitimate  competition  between  public  carriers, 
and  to  prevent  that  competition  which  is  illegitimate,  that  is, 
competition  which  is  not  contrary  to  the  public  interest,  or  in  other 
words,  opposed  to  the  public  welfare,  is  precisely  that  which, 
among  other  things,  the  law  undertakes  to  accomplish." 

With  regard  to  the  preference  of  one  locality  over  another  by 
the  railroads  in  rates  and  facilities,  so  prevalent  at  the  time  of  the 
passage  of  the  Act  in  1887,  Commissioner  Clements  said:  * 

"The  building  up  of  one  locality  at  the  expense  of  another,  by 
rates  favoring  the  former  and  discriminating  against  the  latter, 

(3)  Gerke  Brewing  Co.  v.  Loviisville  &  N.  K.  Co.,  5  I.  C.  C.  Rep. 
596,  606,    (164). 

See  also  to  the  same  effect.  Re  Export  &  Dom.  Rates,  8  I.  C.  C.  Rep. 
214,   260,    (265). 

Central  Yel.  Pine  As.  v.  Illinois  Cent.  R.  Co.,  10  I.  C.  C.  Rep.  505,  541, 
(369-A). 

Tift  V.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  548,  580,  (370). 

East  Tenn.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  99  Fed.  52,  61,    (162-C). 

I.  C.  C.  V.  Chicago,  G.  W.  R.  Co.,  141  Fed.  1003,  1014,  (364-B). 

(4)  Hampton  B'd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  R.  Co.,  8  I.  C.  C. 
Rep.  503,  522,    (281-A). 
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was  undoubtedly  one  of  the  principal  evils  which  the  Act  to 
Regulate  Commerce  was  designed  to  remedy." 

In  the  important  case  of  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C. 
C.,**  Mr.  Justice  White  said : 

"It  cannot  be  challenged  that  the  great  purpose  of  the  Act  to 
Regulate  Commerce,  whilst  seeking  to  prevent  unjust  and  un- 
reasonable rates,  was  to  secure  equality  of  rates  as  to  all  and  to 
destroy  favoritism,  these  last  being  accomplished  by  requiring  the 
publication  of  tariffs  and  by  prohibiting  secret  departures  from 
such  tariffs,  and  forbidding  rebates,  preferences  and  all  other 
forms  of  undue  discrimination 

"If  the  public  purpose  which  the  statute  was  intended  to  ac- 
complish be  borne  in  mind,  its  meaning  becomes,  if  possible, 
clearer.  What  was  that  purpose  ?  It  was  to  compel  the  carrier  as 
a  public  agent  to  give  equal  treatment  to  all." 

The  same  Justice  in  a  later  case  said :  ® 

"When  the  Act  to  Regulate  Commerce  was  enacted  there  was 
contrariety  of  opinion  whether,  when  a  rate  charged  by  a  carrier 
was  in  and  of  itself  reasonable,  the  person  from  whom  such  a 
charge  was  exacted  had  at  common  law  an  action  against  the 
carrier  because  of  damage  asserted  to  have  been  suffered  by  a  dis- 
crimination against  such  person  or  a  preference  given  by  the  car- 
rier to  another.  Parsons  v.  Chicago  &  Northwestern  Ry.,  167  U. 
S.  447,  455;  Interstate  Commerce  Commission  v.  Baltimore  & 
Ohio  R.  R.,  145  U.  S.  263,  275.  That  the  Act  to  Regulate  Com- 
merce was  intended  to  afford  an  effective  means  for  redressing 
the  wrongs  resulting  from  unjust  discrimination  and  undue  pre- 
ference is  undoubted.  Indeed,  it  is  not  open  to  controversy  that 
to  provide  for  these  subjects  was  among  the  principal  purposes  of 
the  Act.  Interstate  Commerce  Commission  v.  Cincinnati,  New 
Orleans  &  Texas  Pacific  Ry.  Co.,  167  U.  S.  479,  494.  And  it  is 
apparent  that  the  means  by  which  these  great  purposes  were  to  be 
accomplished  was  the  placing  upon  all  carriers  the  positive  duty  to 
establish  schedules  of  reasonable  rates  which  should  have  a  uni- 
form application  to  all  and  which  should  not  be  departed  from  so 
long  as  the  established  schedule  remained  unaltered  in  the  man- 
ner provided  by  law.    Cincinnati,  New  Orleans  &  Texas  Pacific 

(5)  200  U.  S.  361,  391,  392;  26  Sup.  Ct.  272;  50  L.  Ed.  515,  (339-B). 

(6)  Texas  &  Pao.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
439;  51  L.  Ed.  553;  27  Sup.  Ct.  350,  (454). 
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Ry.  Co.  V.  Interstate  Commerce  Commission,  162  U.  S.  184;  In- 
terstate Commerce  Commission  v.  Cincinnati,  New  Orleans  & 
Texas  Pacific  Ry.  Co.,  167  U.  S.  479." 

In  another  leading  case.  Justice  Shiras  thus  stated  the  purpose 
of  the  Act : '' 

"The  purpose  of  the  act  is  to  promote  and  facilitate  commerce 
by  the  adoption  of  regulations  to  make  charges  for  transportation 
just  and  reasonable  and  to  forbid  undue  and  unreasonable  prefer- 
ences and  discriminations." 

The  purpose  of  the  Interstate  Commerce  Act  was  not  to  re- 
enforce  the  tariff  laws.*  Nor  was  it  the  intent  of  Congress  in 
passing  it  to  effect  the  exclusive  regulation  of  railroads.® 

Other  expressions  by  Federal  Judges  and  Justices  are  as  fol- 
lows: 

"It  thus  appears  that  the  intention  of  Congress,  as  expressed  in 
Sections  i,  2  and  3,  was  to  secure  two  leading  objects,  or  effect 
two  main  purposes,  viz. :  First,  to  establish  and  impose  upon  rail- 
road companies  engaged  in  interstate  commerce,  the  duty  of  con- 
forming to  the  general  rule  of  the  common  law  in  making  their 
charges  for  transportation  services  rendered  reasonable  and  just; 
and,  second,  to  prevent  unjust  inequality,  partiality,  favoritism, 
or  unfairness,  so  far  as  concerned  their  charges  for  contempor- 
aneous transportation  services,  as  between  persons,  traffic,  or  lo- 
calities similarly  circumstanced."  i" 

"The  principal  objects  of  the  Interstate  Commerce  Act,  as 

(7)  Texas  &  Pao.  E.  Co.  v.  I.  C.  C,  162  U.  S.  197,  233;  16  Sup.  Ct. 
666;  40  L.  Ed.  940,   (122-D). 

See  also  Southern  Pac.  R.  Co.  v.  I.  C.  C,  200  U.  S.  536,  552;  26 
Sup.  Ct.  330;  50  L.  Ed.  585^   (302-E). 

(8)  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  221  ;a«  Sup.  Ct. 
666;  40  L.  Ed.  940,   {122-D). 

Cf.  Florida  Assoc,  v.  Atlantic  C.  L.  R.  Co.,  14  I.  C.  C.  Rep.  476,  502, 
(710). 

(9)  U.  S.  V.  Trans-Missouri  Fr.  As.,  166  U.  S.  290,  (1897) ;  17  Sup.  Ct. 
540;  41  L.  Ed.  1007.  In  this  case  the  Circuit  Court  held  that  the  Sher- 
man Anti-Trust  Act  did  not  apply  to  railroads,  on  the  ground  that  the 
Act  to  Regulate  Conunerce  was  intended  to  be  a  complete  system  con- 
trolling them,  but  this  decision  was  reversed  by  the  Supreme  Court. 

See  also  Meeker  v.  Lehigh  Val.  R.  Co.,  162  Fed.  354,   (646). 

(10)  Jackson,  J.,  in  I.  C.  C.  v.  Baltimore  &  0.  R.  Co.,  43  Fed.  37,  47, 
(91-B). 
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shown  by  the  many  cases  in  the  Supreme  Court  of  the  United 
States,  were  to  secure  just  and  reasonable  charges  for  transporta- 
tion; to  prohibit  unjust  discriminations  in  the  rendition  of  like 
service  under  similar  circumstances  and  conditions;  to  prevent 
undue  and  unreasonable  preference  to  persons,  corporations,  or 
localities;  to  inhibit  greater  compensation  for  a  shorter  than  for 
a  longer  distance  over  the  same  line ;  and  to  abolish  combinations 
for  the  pooling  of  freight.  It  was  not  designed  to  prevent  compe- 
tition between  different  roads,  but  rather  to  encourage  compe- 
tition." " 

"The  object  of  the  statutes  relating  to  interstate  commerce  is 
to  secure  the  transportation  of  persons  and  property  by  common 
carriers  for  reasonable  compensation."  ^^ 

20.    General  Bules  of  Construction  Applicable  to  tb.e  Act. 

In  one  of  the  first  important  decisions  construing  the  Inter- 
state Commerce  Act,  the  Supreme  Court  expressed  the  view  that 
this  Statute  was  intended  by  Congress  to  cover  the  whole  field  of 
commerce,  both  interstate  and  foreign,  to  which  the  power  of 
Congress  extended.^^  This  interpretation  of  the  Act  would  not 
seem  to  have  been  literally  followed  in  other  decisions.  In  a 
case  reported  in  the  same  voltmie  i*  the  Court,  in  a  dictum, 
propounded  a  test  of  the  application  of  the  Act  to  lines  situated 
wholly  within  a  State  but  connecting  with  lines  crossing  the 
border,  which  has  exempted  from  the  operation  of  the  Act  a  num- 

(11)  Bethea,  D.  J.,  in  I.  C.  C.  v.  Chicago  G.  W.  R.  Co.,  141  Fed. 
1003,   1014,    (364-B). 

(12)  Landis,  D.  J.,  in  U.  S.  v.  Chicago  &  A.  R.  Co.,  148  Fed.  646,  648, 
(430-A). 

See  also  Union  Pac.  B.  Co.  v.  Goodridge,  149  U.  S.  680,  690;  13  Sup. 
Ct.  970;   37  L.  Ed.  986,    (68-B). 

(13)  Texas  &  Pac.  R  Co.  v.  I.  C.  C.  Rep.,  162  U.  S.  197,  211-212; 
16  Sup.  Ct.  666;  40  L.  Ed.  940,   (122-I>). 

In  Mattingly  v.  Pennsylvania  Co.,  3  I.  C.  C.  Rep.  592,  602,  (98), 
Commissioner    Schoonmaker    said : 

"The  commerce  intended  to  be  regulated  by  the  Act  is  that  over 
which  the  jurisdiction  of  the  law-making  power  extends  and  the  regu- 
lations provided  must  be  deemed  oo-extensive  with  the  scope  of  the 
power,  and  with  only  such  limitations  as  the  Act  itself  makes." 

(14)  Cincinnati,  N.  O.- &  T.  P.  R.  Co.  v.  I.  C.  C,  162  U.  S.  184;  16 
Sup.  Ct.  700;  40  L.  Ed.  935,   (132-C).     See  infra  §29  et  seq. 
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ber  of  roads  and  considerable  traffic  over  which  Congress,  if  it 
chose,  might  undoubtedly  assume  jurisdiction,  and  which  the  Act 
itself  might  reasonably  be  construed  to  cover. 

It  may  be  safely  said,  however,  that  the  present  tendency  of 
the  'Courts  is  to  give  the  Act  a  broad  construction,  and  that,  in  a 
civil  case,  where  its  application  to  a  given  road  or  shipment  is 
doubtful,  this  doubt  would  probably  be  resolved  in  favor  of  the 
position  that  the  Act  should  be  applied.  As  said  by  Mr.  Justice 
White  in  a  recent  case :  ^^ 

"To  this  extent  and  for  these  purposes"  (to  secure  equality  of 
rates  as  to  all  and  to  destroy  favoritism)  "the  statute  was  reme- 
dial, and  is,  therefore,  entitled  to  receive  that  interpretation  which 
reasonably  accomplishes  the  great  public  purpose  which  it  was 
enacted  to  subserve." 

The  penal  provisions  of  the  Act,  however,  are  to  be  strictly 
construed,  in  accordance  with  the  well  recognized  legal  principle 
to  that  effect." 

31.    Judge  Jackson's  Dictum  in  the  Kentucky  Bridge  Case. 

In  the  Party  Rate  Case  ^'^  Judge  Jackson,  in  the  lower  Court, 
gave  utterance  to  a  much  quoted  dictum.    He  said : 

"Subject  to  the  two  leading  prohibitions  that  their  charges 
shall  not  be  unjust  and  unreasonable,  and  that  they  shall  not  un- 
justly discriminate,  so  as  to  give  undue  preference  or  advantage, 

(15)  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C.  C,  200  U.  S.  861, 
391;  26  Sup.  Ct.  272;  50  L.  Ed.  515,   (339-B). 

See  also  Ee  Express  Cos.,  1  I.  C.  C.  Rep.  349,  362,   (1887). 

(16)  I.  C.  C.  V.  Bellaire  Z.  &  C.  R.  Co.,  77  Fed.  942,   (213). 
Camden  Iron  Works  v.  U.  S.,  158  Fed.  561,  564-5,   (449-B). 

See,  however,  U.   S.  v.   Chicago,  I.  &  L.  Ry.   Co.,   163   Fed.   114,   117, 
(663). 
And  infra,  §343. 

(17)  I.  C.  C.  V.  Baltimore  &  0.  E.  Co.,  43  Fed.  37,  50,   (91-B). 
This  dictum  has  been  quoted  and   paraphrased  in  a  number  of  later 

cases.  See  I.  C.  C.  v.  Alabama  Mid.  R.  Co.,  74  Fed.  715,  723;  21  C.  C.  A. 
51;  41  U.  S.  App.  453,    (170-C). 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  I.  C.  C,  162  U.  S.  184,  197;  16 
Sup.  Ct.  700;  40  L.  Ed.  935,  (132-C). 

I.  C.  C.  V.  Alabama  Mid.  E.  Co.,  168  U.  S.  144,  172;  42  L.  Ed.  414; 
18  Sup.  Ct.  45,  (170-D). 

I.  C.  C.  V.  Chicago  Great  W.  E.  Co.,  209  U.  S.  108,  119;  52  L.  Ed. 
268;  28  Sup.  Ct.  493,   (364-C). 
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or  subject  to  undue  preference  or  disadvantage  persons  or  traffic 
similarly  circumstanced,  the  Act  to  Regulate  Commerce  leaves 
common  carriers  as  they  were  at  common  law,  free  to  make 
special  contracts,  looking  to  the  increase  of  their  business,  to 
classify  their  traffic,  to  adjust  and  apportion  their  rates  so  as  to 
meet  the  necessities  of  commerce,  and  generally  to  manage  their 
important  interests  upon  the  same  principles  which  are  recog- 
nized as  sound,  and  adopted  in  other  trades  and  pursuits." 

Unless  this  passage  is  read  with  a  full  understanding  of  the 
cases  decided  under  the  Act,  it  is  perhaps  misleading. 
If  all  that  it  means  is  that  the  Act  does  not  make  the  Com- 
mission a  general  manager  of  all  the  railroads  in  the  country, 
which  they  must  all  consult  before  taking  any  action,  and  that 
carriers  are  still  free  to  manage  their  business  as  they  please  so 
long  as  they  do  not  violate  the  provisions  of  the  law,^*  it  is  un- 
doubtedly true.  Judge  Jackson's  dictum  would  seem  to  ignore, 
however,  the  most  important  restriction  on  the  carrier's  action 
which  the  Act  introduced  into  the  law,  the  requirement  of  the  pub- 
lication of  tariffs  and  adherence  thereto.  Judge  Jackson's  "two 
leading  prohibitions"  were  taken  from  the  common  law,  but  Sec- 
tion 6  of  the  Act  was  entirely  new,  and  was  by  far  the  most  im- 
portant part  of  the  legislation. 


28.     The  Act  did  not  Create  New  Powers  in  the  Carriers. 

The  Act  did  not  create  new  powers  in  any  railroads  but  simply 
regulated  those  already  existing.  Where,  therefore,  one  road  had 
by  agreement  allowed  another  to  run  trains  over  its  tracks  with 
the  proviso  that  the  latter  should  do  no  local  business,  the  Com- 

,(18)  In  Tra«r  v.  Chicago,  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep.  165,  169, 
(679),  Proiity,  C,  said: 

"The  Act  to  liegulate  Commerce  leaves  the  carriers  to  initiate  their 
own  rates,  rules,  and  regulations.  This  Commission  should  only  inter- 
fere when  that  becomes  clearly  necessary  to  prevent  some  wrong  forbidden 
by  the  Act." 

See  also  quotation  from  Corn  Belt  As.  v.  Chicago,  B.  &  Q.  R.  Co., 
14  I.  C.  0.  Rep.  376,  394,  (704),  (infra  §80)  and  from  Banner  Co. 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  14  I.  C.  C.  Rep.  398,  408,  (567), 
infra,  §86  n22. 
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mission  refused  to  require  the  stoppage  of  its  trains  at  local  sta- 
tions, on  complaint  of  discrimination  against  such  stations.^* 


23.    The  Act  Applies  Only  to  the  Carrier's  Duties  Toward  Shippers 
and  Fassengers. 

The  Act  deals  only  with  the  obligation  of  the  carriers  qua  com- 
mon carriers,'^"  and  in  no  way  regulates  or  interferes  with  matters 
not  involving  their  duty  to  shippers  or  passengers  as  such.  It 
does  not  prevent  a  railroad  from  leasing  all  its  refrigerator  cars 
from  one  individual  or  company,  though  the  latter  be  a  large  ship- 
per in  addition  to  being  a  lessor  of  such  cars; 21  nor  does  it  re- 
quire the  hauling  of  a  particular  make  of  private  car ;  ^^  nor  ren- 
der it  illegal  for  a  carrier  to  make  an  exclusive  contract  with  a 
particular  Stockyards  Company ,23  or  to  give  to  a  favored  hack- 

(19)  Alford  V.  Chicago,  E.  I.  &  P.  R.  Co.,  3  I.  C.  C.  Rep.  519,  531, 
(95). 

In  this  case  the  local  service  by  the  lessor  line  was  admittedly  ade- 
quate (p.  532). 

(20)  In  American  Warehouseman's  Ass.  v.  Illinois  Cent.  R.  Co.,  7 
I.  C.  C.  Rep.  556,  589,    (247),  Yeomans,  C,  said: 

"The  function  of  a  common  carrier  is  to  receive,  transport  and  de- 
liver." 

(21)  Consolidated  For.  Co.  v.  Southern  Pae.  R.  Co.,  9  I.  C.  C.  Rep. 
182,  206e,   (302-A). 

Re  Transportation  of  Fruit,  10  I,  C.  C.  Rep.  360,  373-4   (357-A). 

U.  S.  ex  rel.  Morris  v.  Delaware,  L.  &  W.  R.  Co.,  40  Fed.  101    (87). 

(22)  Worcester  Car  Co.  v.  Pennsylvania  R.  Co.,  3  I.  C.  C.  Rep. 
577,  (97). 

In  this  case  Commissioner  Bragg  said,    (p.  581): 

"The  tracks  of  a  railroad  company  are  not  a  common  highway  upon 
which  anyone  can  enter  and  use  his  own  vehicle  of  transportation 
against  the  will   of  the   Company." 

See  also  Michigan  Cong.  Water  Co.  v.  Chicago  G.  T.  R.  Co.,  2  I.  C. 
C.  Rep.   594,    (74). 

Ruttle  V.  Pere  M.  R.  Co.,  13  I.  C.  C.  Rep.  179,  185,   (595). 

5th  Ann.  Rep.  34-41. 

(23)  Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep. 
173,    (343). 

Butchers,  etc.,  Co.  v.  Louisville  &  N.  R.  Co.,  67  Fed.  35;  14  C.  C.  A. 
290;  31  U.  S.  App.  Rep.  252,    (194). 

Central  Stockyards  Co.   v.   Louisville  &  N.  R.   Co.,   118  Fed.   113;    63 
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driver  exclusive  privileges  for  securing  the  patronage  of  passen- 
gers at  the  carrier's  depot.**  In  the  case  last  cited  Judge  Baker 
said :  ^s 

"Through  all  these  particulars,  namely,  the  relations  between 
railroad  companies  and  newsdealers,  fruit  venders,  restaurateurs, 
hotel  runners,  hackmen,  baggage  agents,  transfer  companies,  ex- 
press companies,  sleeping  car  companies,  and  pass  holders,  there 
runs  one  common  principle:  Whatever  a  railroad  company  does 
as  a  common  carrier,  it  is  compelled  to  do  for  all  without  dis- 
crimination. Whatever  it  may  lawfully  do  outside  of  its  obliga- 
tions as  a  common  carrier  is  a  matter  of  favor.  And  by  the  term, 
favor  goes  not  by  right."  ** 

24.    Duty  to  Provide  Adequate  Service,  Facilities,  Through.  Routes, 
•Toint  Rates  and  Switch  Connections. 

Prior  to  the  Amendment  of  1906  the  Act  did  not  require  car- 
riers to  provide  adequate  service  or  facilities,  although  this  duty 
clearly  existed  at  common  law;  the  Act  simply  prohibited  unrea- 
sonable charges,  discriminations,  preferences,  etc.,  in  regard  to 
the  services  actually  performed.*''  The  Hepburn  Act,  however, 
added  to  Section  i  a  clause  making  it  the  carriers'  duty  to  provide 
and  furnish  transportation,  including  refrigeration  and  similar 
facilities.    It  is  doubtful,  however,  if  this  provision  gives  to  the 

L.  E.  A.  213;  55  C.  C.  A.  63,  (300-B)  ;  192  U.  S.  568;  24  Sup.  Ct.  339; 
48  L.  Ed,  565,    (300-B). 

See,  however,  Keith  v.  Kentucky  Cent.  R.  Co.,  1  I.  C.  C.  Rep. 
189,    (26). 

(24)  Donovan  v.  Pennsylvania  Co.,  120  Fed.  215;  57  C.  C.  A.  362;  61 
L.  R.  A.  140,  (1903);  199  U.  S.  279;  26  Sup.  Ct.  91;  50  L.  Ed.  192, 
(1905). 

(25)  120  Fed.  215,  218. 

(26)  As  to  compress  companies  see,  however,  the  decision  of  the 
Commission  in  Chickasaw  Co.  v.  Gull  C.  &  S.  P.  R.  Co.,  13  I.  C.  C.  Rep. 
187,    (596). 

See  also  infra   §§123,   174. 

(27)  Richmond  Elevator  Co.  v.  Pere  Marquette  R.  Co.,  10  I.  C.  0. 
Rep.  629,  636,   (372). 

Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  360,  373,  (357-A). 
Red  Rock  Fuel  Co.  v.  Baltimore  &  O.  R.  Co.,   11   I.  C.  C.  Rep.  438, 
450,    (404). 
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Commission  any  power  to  regulate  the  physical  operation  of  rail- 
roads.^* 

The  Hepburn  Act  also  made  it  the  statutory  duty  of  interstate 
carriers,  under  certain  specified  conditions,  to  form  through  routes 
with  joint  rates  applicable  thereto,^*  and  also  to  allow  switch  con- 
nections to  shippers  and  to  lateral  branch  roads.^" 

25.    Charges  for  Incidental  Services. 

The  Act  relates  not  only  to  charges  for  trahsportation. proper 
but  also  to  charges  for  services  rendered  in  connection  therewith, 
where  such  services  are  a  necessary  incident  to  the  transportation 
in  question,  as  for  instance,  refrigeration  charges  for  perishable 
fruit.  This  was  true,  even  before  the  Hepburn  Act  expressly 
defined  transportation  as  including  such  services.^! 

(28)  See  infra  §§267-269. 

(29)  See  infra  §§27'6-279. 

(30)  See  infra  §§258-259. 

For  a  sketch  of  other  additions  to  the  law  made  by  this  Amendment,  see 
supra  §17. 

(31)  Truck  Farmers'  Association  v.  Northeastern  R.  of  S.  C,  6  I.  C.  C. 
Rep.  295,  317,    (191-A). 

Re  Transportation,  etc.,  of  Fruit,  10  I.  C.  C.  Rep.  360,  374,   (357-A). 

Consolidated  Forwarding  Co.  v.  Southern  Pac,  et  al.,  10  I.  C.  C.  Rep. 
590,  615,  (371) ;   (but  see  Knapp,  Ch.,  dissenting  in  9  I.  0.  C.  Rep.  2061). 

Re  Transportation,  etc.,  of  Fruit,  11  I.  C.  C.  Rep.  129,  136,    (357-B). 

Knudsen-Ferguson  Fruit  Company  v.  Michigan  Cent.  R.  Co.,  148  Fed. 
968;  79  C.  C.  A.  46,  (441). 
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26.     Provisions  of  the  Act  Seflning  its  Scope. 
The  first  Section  of  the  Act  defines  its  scope  as  follows : 
"The  provisions  of  this  Act  shall  apply  to  any  corporation  or 
any  person  or  persons  engaged  in  the  transportation  of  oil  or  other 
commodity,  except  water  and  except  natural  or  artificial  gas,  by 
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means  of  pipe  lines,  or  partly  by  pipe  lines  and  partly  by  railroad, 
or  partly  by  pipe  lines  and  partly  by  water,  who  shall  be  consid- 
ered and  held  to  be  common  carriers  within  the  meaning  and  pur- 
poses of  this  Act,  and  to  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  rail- 
road (or  partly  by  railroad  and  partly  by  water  when  both  are 
used  under  a  common  control,  management,  or  arfangement  for  a 
continuous  carriage  or  shipment),  from  one  State  or  Territory  of 
the  United  States,  or  the  District  of  Columbia,  to  any  other  State, 
or  Territory  of  the  United  States  or  the  District  of  Columbia,  or 
from  one  place  in  a  Territory  to  another  place  in  the  same 
Territory,  or  from  any  place  in  the  United  States  to  an  ad- 
jacent foreign  country,  or  from  any  place  in  the  United 
States  through  a  foreign  country  to  any  other  place 
in  the  United  States,  and  also  to  the  transportation  in 
like  manner  of  property  shipped  from  any  place  in  the  United 
States  to  a  foreign  country  and  carried  from  such  place  to  a  port 
of  transshipment,  or  shipped  from  a  foreign  country  to  any  place 
in  the  United  States  and  carried  to  such  place  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent  foreign  country:  Pro- 
vided, however.  That  the  provisions  of  this  Act  shall  not  apply  to 
the  transportation  of  passengers  or  property,  or  to  the  receiv- 
ing, delivering,  storage,  or  handling  of  property  wholly  within  one 
State  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  State  or  Territory  as  aforesaid. 

"The  term  'common  carrier'  as  used  in  this  Act  shall  include 
express  companies  and  sleeping  car  companies.  The  term  'rail- 
road,' as  used  in  this  Act,  shall  include  all  bridges  and  ferries  used 
or  operated  in  connection  with  any  railroad,  and  also  all  the  road 
in  use  by  any  corporation  operating  a  railroad,  whether  owned  or 
operated  under  a  contract,  agreement,  or  lease,  and  shall  also  in- 
clude all  switches,  spurs,  tracks,  and  terminal  facilities  of  every 
kind  used  or  necessary  in  the  transportation  of  the  persons  or 
property  designated  herein,  and  also  all  freight  depots,  yards,  and 
grounds  used  or  necessary  in  the  transportation  or  delivery  of  any 
of  said  property;  and  the  term  'transportation'  shall  include  cars 
and  other  vehicles  and  all  instrumentalities  and  facilities  of  ship- 
ment or  carriage,  irrespective  of  ownership  or  of  any  contract, 
express  or  implied,  for  the  use  thereof  and  all  services  in  connec- 
tion with  the  receipt,  delivery,  elevation,  and  transfer  in  transit, 
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ventilation,  refrigeration  or  icing,  storage,  and  handling  of  prop- 
erty transported ;  and  it  shall  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  Act  to  provide  and  furnish  such  transpor- 
tation upon  reasonable  request  therefor,  and  to  establish  through 
routes  and  just  and  reasonable  rates  applicable  thereto." 

27.  Interstate  Conuaerce  Distin^ished  from.  Intra-state — Xhe  Act 

Not  Applicable  to  the  Latter. 

The  Commerce  Clause  of  the  Constitution  gives  Congress  no 
power  to  regulate  commerce  wholly  within  a  State.  By  the  ex- 
press terms  of  the  proviso  at  the  end  of  the  first  paragraph  of 
Section  i  of  the  Interstate  Commerce  Act,  the  Act  has  no  appli- 
cation to  purely  intra-state  transportation.^  The  obvious  pur- 
pose of  this  proviso  was  to  have  it  entirely  clear  that  Congress,  in 
this  Act,  was  attempting  to  regulate  only  such  commerce  as  the 
Constitution  placed  under  its  control.^ 

28.  Same   Subject — Concurrent    Intra-state    BeguJations    Cannot 

Oust  Federal  Jurisdiction  Over  Interstate  Shipments — State 
Statutes  in  Conflict  with  the  Act  Void. 

The  fact  that  a  State  has  control  over  a  given  situation,  as  con- 
stituting intra-state  commerce,  does  not  preclude  the  concurrent 
regulation  of  the  same  matter  by  the  Commission,  if  it  also  ma- 
terially affects  interstate  commerce.    The  fact  that  a  State  may 

(1)  New  Jersey  Fr.  Exch,  v.  Central  K.  of  N.  J.,  2  I.  C.  C.  Rep.  142, 
145,    (54). 

Mattingly  v.  Penn.  Co.,  3  I.  C.  C.  Rep.  592,  609,  (98). 

Parks  V.  Cincinnati  &  M.  V.  R.  Co.,  10  I.  C.  C.  Rep.  47„  53,   (337). 

Gallogly  V.  Cincinnati,  H.  &  D.  R.  Co.,  11  I.  C.  C.  Rep.  1,  12,   (381). 

Rogers  v.  Philadelphia  &  E.  R.  Co.,  12  I.  C.  C.  Rep.  308,  311,   (513). 

Haines  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  C.  Rep.  214,  217,   (599). 

See,  however.  Majestic  Coal  Co.  v.  Illinois  Cent.  R.  Co.,  162  Fed. 
810,    (647). 

Chicago  &  A.  R.  Co.  v.  I.  C.  C.  000  Fed.  ,   (631-B). 

And  of.  Reliance  Works  v.  Southern  R.  Co.,  13  I.  C.  C.  Rep.  48,  54, 
(575),  as  regards  the  power  of  the  Commission  and  the  Courts  to  pre- 
vent the  preference  of  intrastate  commerce  over  interstate,  (infra 
§172). 

(2)  In  the  Trade  Mark  Cases,  100  U.  S.  82;  25  L.  Ed.  550,  decided  in 
1879,  the  Supreme  Court  had  held  that  an  Act  of  Congress  which  by  its 
terms  was  applicable  to  intrastate  as  well  as  to  interstate  commerce  was 
unconstitutional. 
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compel  a  railroad  to  put  in  a  siding  for  a  coal  shipper  for  intra- 
state shipments  does  not  prevent  the  Commission  from  ordering 
the  carrier,  under  the  Act,  to  cease  discriminating  against  him 
by  refusing  him  a  switch  connection  for  interstate  shipments, 
while  allowing  such  to  his  competitors.^ 

State  Statutes  in  conflict  with  the  Act  are  void.-* 

29.    Same  Subject — Effect  of  Participation  in.  Interstate  Traffic  by 
Intra-state  Carrier. 

A  question  which  has  produced  considerable  confusion  in  the 
decisions,  and  which  the  Supreme  Court  does  not  yet  seem  to  have 
cleared  up  satisfactorily,  is  to  what  extent  participation  in  ship- 
ments originating  at,  or  destined  for  other  States  is  sufficient  to 
bring  within  the  Act  a  carrier  whose  line  is  situated  wholly 
within  one  State. 

In  this  connection  it  must  be  remembered  that  there  are  two 
sets  of  cases  in  which  the  above  question  may  arise:  the  one  in 
which  a  given  carrier  is  required  by  the  Commission  to  furnish 
statistics  as  to  its  general  operation ;  and  the  other  where  the  Act 
is  applied  to  the  carriage  of  a  particular  shipment  or  lot  of  traffic. 
In  the  former  case  the  doing  of  any  interstate  business  whatever 
makes  the  carrier  subject  to  the  Commission  and  bound  to  report 
to  it  all  matters  affected  by  such  business,  while  in  the  latter  case 

(3)  Bed  Kock  Fuel  Co.  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C.  Rep. 
438,  452,    (404). 

See  also  Wilson  Produce  Co.  v.  Penna,  R.  Co.,  14  I.  C.  C.  Rep.  170,  173- 
175,   (680). 
And  of.  Admin.  Rul.  No.  54,  (March  16,  1908). 

(4)  Gulf  C.  &  a  F.  R.  Co.  V.  Hefley,  158  U.  8.  93;  15  Sup.  Ct.  802; 
39  L.  Ed.  910,  (1895). 

Texas  &  Pac.  R.  Co.  v.  Mugg,  202  U.  S.  242;  50  L.  Ed.  1011;  26  Sup. 
Ct.  628,   (428),   (1906). 

McNeill  V.  Southern  Ry.  Co.,  202  U.  S.  543 ;  26  Sup.  Ct.  722 ;  50  L.  Ed. 
1142,  (1906). 

St.  Louis  &  S.  F.  R.  Co.  v.  Garden,  34  S.  W.  145,  (Tex.  Civ.  App.), 
(189'6). 

Missouri,  K.  &  T.  R.  Co.  v.  Fookes,  40  S.  W.  858,  (Tex.  Civ.  App.), 
(1897). 

Fielder  v.  Missouri,  K.  &  T.  R.  Co.,  42  S.  W.  362,  (Tex.  Civ.  App.), 
(1897). 

Spratlin  v.  St.  Louis  &  S.  F.  R.  Co.,  76  Ark.  82;  88  S.  W.  836,  (1905). 

People  T.  Chicago,  L  &  L.  R.  Co.,  223  111.  581;  79  N.  E.  144,   (1906). 

Larabee  Co.  v.  Missouri  Pae.  R.  Co.,  74  Kas.  808;  88  Pae.  72,   (1906). 
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a  carrier  doing  a  large  interstate  business  may  be  exempt  from 
the  provisions  of  the  Act  as  regards  certain  intra-state  shipments. 

30.  Same  Subject — The  "Common  Arrangement"  Test — Effect  of 

the  Hepburn  Amendment. 

It  will  be  noted  that  in  Section  i  of  the  Act,  the  parenthesis 
around  the  words  "or  partly  by  railroad  and  partly  by  water  when 
both  are  used  under  a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment"  was  inserted  by  the 
Hepburn  amendment,  the  clause  having  been  without  this  punc- 
tuation in  the  original  Act.  The  insertion  of  the  parenthesis 
clearly  indicates  that  Congress  intended  the  "common  arrange- 
ment" test  to  be  applicable  only  to  rail  and  water  lines  and  not 
to  connecting  railroads,  one  of  which  is  situated  wholly  within  a 
single  State.  Indeed  this  interpretation  of  the  clause  would  seem 
to  have  been  the  reasonable  one  under  the  original  Act,^  especi- 
ally if  the  Act  is  to  be  construed  as  coextensive  with  the  power  of 
Congress  except  as  otherwise  expressly  provided.* 

Such  being  the  case,  the  "common  arrangement"  test  is  not  the 
proper  one  to  determine  the  application  of  the  Act  to  shipments 
over  intra-state  roads,  unless  these  are  used  in  connection  with  a 
water  line,  since  the  power  of  Congress  over  intra-state  roads  is 
clearly  not  restricted  to  traffic  brought  from  other  States  by 
other  lines  "under  a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment."  In  other  words,  by 
virtue  of  the  "common  arrangement"  clause  Congress  excepted 
from  the  operation  of  the  Act  certain  rail  and  water  traffic  which 
it  was  in  its  power  to  regulate,  but  in  regard  to  traffic  "wholly  by 
railroad"  it  showed  no  indication  of  any  intention  but  that  the 
scope  of  the  Act  should  be  entirely  coextensive  with  its  power. 

31.  Same  Subject— Decisions  Prior  to  the  Hepburn  Act Dictum 

in.  the  Social  Circle  Case. 

Prior,  however,  to  the  insertion  of  the  parenthesis  by  the  Hep- 

(5)  See  Vermont  St.  Gr.v.  Boston  &  L.  E.  Co.,  1  I.  C.  C.  Rep.  158, 
176,  (24),  where  the  Commission  suggested  this  interpretation  without 
committing  itself  to  it. 

(6)  This  is  the  method  of  interpretation  suggested  in  The  Import  Rate 
Case,  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  211-212;  16  Sup.. 
Ct.  666;  40  L.  Ed.  940,   (122-D). 
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burn  Act,  the  Supreme  Court,  in  the  Social  Circle  case,''  applied 
the  "common  arrangement"  test  to  all-rail  traffic.  In  this  case  the 
question  was  as  to  whether  the  defendants  were  violating  the 
"long  and  short  haul"  clause  of  the  Act  by  charging  a  higher 
freight  rate  from  Cincinnati,  O.,  to  Social  Circle,  Ga.,  than  to  At- 
lanta, Ga.,  a  more  distant  point  on  the  same  line.  The  freight 
was  hauled  from  Augusta,  Ga.,  to  Social  Circle,  and  to  Atlanta,  by 
the  Georgia  R.  Co.  The  defendants  contended  that  although  the 
Atlanta  traffic  was  through  interstate  business  and  subject  to  the 
Act,  yet  the  Social  Circle  traffic  was  not,  since  as  to  it  no  through 
rate  was  named  by  the  participating  roads,  each  receiving  its  lo- 
cal rate  in  or  out  of  Augusta.  It  was  held  that  the  Social  Circle 
traffic  was  subject  to  the  Act  because,  by  the  mutual  participation 
of  the  connecting  lines  in  through  rates  and  charges,  and  by  their 
recognition  of  through  bills  of  lading,  they  had  in  fact  entered 
into  a  "common  arrangement"  for  the  "continuous  carriage"  of 
the  traffic. 

32.    Sajme   Subject — "Common.   Arraiigem.eiit"    Test   not   Properly 
Applicable  to  All-rail  TrafiS.c. 

Under  the  "common  arrangement"  test,  this  reasoning  would 
be  entirely  proper,  but  as  a  test  of  the  application  of  the  Act  to 
all-rail  traffic  under  the  Act  as  it  now  reads,  it  would  seem  to  be 
open  to  doubt.  If  a  common  arrangement  is  necessary  to  sub- 
ject certain  traffic  to  the  Act,  then  clearly  the  attitude  of  the  car- 
rier toward  such  traffic  is  material.  Thus,  a  water  line,  by  pre- 
serving its  entire  independence  of  connecting  roads,  may  remain 
free  from  the  present  Federal  legislation.  But  the  attitude  of  the 
carrier  has  nothing  to  do  with  the  question  as  to  whether  given 
traffic  is  intra-state  and  beyond  the  power  of  Congress,  or  inter- 
state and  subject  to  its  authority.  This  depends  on  the  relation  of 
the  consignor  and  consignee.  If  a  man  in  Philadelphia  sells  a  horse 
to  one  in  Chicago  an(J  ships  it  to  the  purchaser  there,  this  is  inter- 
state commerce,  and  all  the  carriers  who  participate  in  the  ship- 
mient  are  engaged  in  interstate  commerce  no  matter  whether  they 
act  together  or  separately.  Their  attitude  or  intention  can  in  no 
way  change  the  character  of  the  transaction.    Anyone  who  helps 

(7)     Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  I.  C.  C,  162  U.  S.  184;   16 
Sup.  Ct.  700;  40  L.  Ed.  935,    (132-C). 
See  infra,  Chaps.  XII,  XVI  and  XVII. 
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the  Philadelphia  vendor  to  get  the  horse  to  the  purchaser  at  Chi- 
cago is  engaged  in  interstate  commerce  whether  he  will  or  no.^ 

Congress  would  seem  clearly  to  have  recognized  this  when  it 
inserted  in  the  Act  the  seventh  section,  providing  that  no  stop- 
page, brealcage  of  bulk  or  other  device  on  the  part  of  the  car- 
riers should  remove  the  traflBc  from  the  application  of  the  Act.  A 
single  carrier  hauling  goods  for  the  whole  or  for  a  part  of  a  jour- 
ney from  one  State  to  another  cannot  deprive  the  traffic  of  its  in- 
terstate character  by  frequent  stops  and  new  starts ;  ®  no  more  can 
two  connecting  carriers  do  this  by  refusing  to  act  in  conjunction 
with  one  another. 

33.    Same  Subject — Effect  of  Social  Circle  Dictum  on  Iiater  Deci- 
sions. 

The  Federal  Courts,  however,  following  the  dictum  in  the 
Social  Circle  case,  have  applied  the  "common  arrangement"  test  to 
all-rail  traffic,  permitting  a  road  situated  wholly  within  one  State 
to  remain  exempt  from  the  provisions  of  the  Act  merely  by  its  re- 
fusal to  enter  into  any  relations  for  continuous  service  with  con- 
necting lines,  even  though  it  participated  in  traffic  shipped  by  a 
consignor  in  one  State  to  a  consignee  in  another,  by  the  most 
direct  and  continuous  route  obtainable.  1° 

(8)  See  U.  S.  V.  Colorado  &  N.  W.  R.  Co.,  157  Fed.  321,  342,  (1907), 
cases  arising  under  the  Safety  Appliance  Acts. 

In  its  Fourth  Annual  Report  the  Commission  would  seem  to  have  taken 
this  view  of  the  scope  of  the  Act.     It  there  said: 

"Whenever  the  State  road  gives,  receives  or  acts  upon  through  shipping 
bills,  for  transportation  of  interstate  traffic  over  its  line,  or  even  receives 
and  carries  such  traffic  for  delivery  to  another  carrier,  when  its  desti- 
nation is  distinctly  made  known,  and  is  a  point  beyond  the  state  boundary, 
it  thereby,  as  a  carrier  of  interstate  traffic,  becomes  subject  to  the  Act  to 
Regulate  Commerce."     4  I.  C.  C.  Rep.  400,   (1890). 

See  also  Leonard  v.  Kansas  City  So.  R.  Co.,  13  I.  C.  C.  Rep.  573,  (645), 
infra  §33. 

Cases  involving  the  question  as  to  whether  shipments  are  interstate  or 
intrastate  are  often  confused  with  those  involving  the  distinction  between 
local  traffic  and  through  traffic  at  joint  through  rates.  In  the  latter 
question  the  attitude  of  the  carrier  is  all-important.    See  infra,  Chap,  IV. 

(9)  See  New  Jersey  Fr.  Ex.  v.  Central  R.  of  N.  J.,  2  I.  C.  C.  Rep.  142, 
145,  (54). 

(10)  I.  0.  C.  V.  Bellaire,  Z.  &  C.  R.  Co.,  77  Fed.  942,   (213). 

U.  S.  ex  rel.  I.  C.  C.  v.  Chicago,  K.  &  S.  R.  Co.,  81  Fed.  783,   (227). 
In  the  first  of  these  cases  Judge  Sage  expressly  stated  that  the  traffic 
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The  Commission  has  accepted  as  authoritative  the  common  ar- 
rangement test  as  laid  down  in  the  Social  Circle  case,  and,  until  re- 
cently, has  applied  it  to  all-rail  shipments.  In  almost  all  cases,  how- 
ever, involving  the  question,  it  has  held  the  facts  presented  a  com- 
mon arrangement  which  made  the  participating  lines  subject.  In 
one  decision  it  held  that  a  foreign  road  which  participated  in  the 
carriage  of  passengers  from  points  in  the  United  States  through 
Canada  to  another  point  in  the  Ubited  States  but  which  was  act- 
ing under  no  joint  arrangement  with  any  lines  within  the  United 
States,  was  not  subject  to  the  Act  by  reason  of  its  absorption  of 
the  charges  of  the  roads  within  the  United  States.^^  But  in  a 
recent  case,  decided  since  the  Amendment  of  1906  went  into  effect, 
the  miajority  of  the  Commission  expressly  stated  that  in  its 
opinion  the  parenthesis  introduced  by  the  Hepburn  Act  ex- 
tended the  scope  of  the  Act  as  regards  traffic  wholly  by  rail,  and 
made  the  test  no  longer  the  volition  of  the  carriers,  but  the  char- 
acter of  the  transaction.^* 

34.    Same  Subject — Ghilf  C.  &  S.  F.  lU  Co.  v.  Texas. 

The  Supreme  Court  has  never  decided  a  case  in  which  an  intra- 
state road  has  been  held  not  subject  to  the  Act  on  the  ground  that 
it  was  party  to  no  common  arrangement  with  other  railroads. 

hauled  by  defendant  brought  it  within  the  power  of  Congress  although  not 
within  the  purview  of  the  Act  as  construed  in  the  Social  Circle  Case. 
Both  these  cases  arose  on  applications  for  mandamus  to  compel  the  filing 
of  annual  reports.  In  a  subsequent  case  the  Supreme  Court  held  that 
prior  to  the  Elkins  Act  (1903),  the  courts  had  no  power  to  issue  the 
writ  in  such  cases.  Both  decisions  were  therefore,  correct,  although 
rested  on  grounds  which  it  is  submitted  were  unsound.     See  infra  §339. 

See  also  U.  S.  v.  Geddes,  131  Fed.  452;  65  C.  C.  A.  320,  (1904),  and  U.  S. 
V.  Colorado  &  N.  W.  R.  Co.,  157  Fed.  321,  342,  (1907),  decisions  arising 
under  the  Safety  Appliance  Act. 

Compare  also  Chicago,  M.  &  St.  P.  E.  Co.  v.  Becker,  32  Fed.  849, 
(1887). 

(11)  Re  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  C.  C.  Rep.  593,  599,  (248). 
See  also  infra,  §189. 

(12)  Leonard  v.  Kansas  City  So.  R.  Co.,  13  I.  C.  C.  Rep.  673,  (645). 
Here  the  freight  was  taken  on  through  bills  of  lading,  bringing  it  clearly 
within  the  test  in  the  Social  Circle  Case.  Commissioners  Harlan  and 
Clark  and  Chairman  Knapp  rested  their  concurrence  solely  on  this 
ground  and  refused  to  accept  the  dicta  with  reference  to  the  scope  of 
the  Act  as  affected  by  the  insertion  of  the  parenthesis. 
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The  case  of  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas.is  does  not  involve 
such  a  decision,  for  there  the  circumstance  which  removed  the 
traffic  in  question  from  the  operation  of  the  Act,  was  not  the  at- 
titude of  the  intra-state  railroad  in  refusing  to  form  a  continuous 
line  with  roads  running  to  and  from  points  outside  the  State,  but 
was  the  nature  of  the  transaction  between  the  consignor  and  con- 
signee, the  proper  test  of  the  intra-state  or  interstate  character  of 
a  shipment.  The  original  consignment  was  from  Hudson  or  Kan- 
sas City,  Mo.,  to  Texarkana,  Texas,  but  the  goods  having  been 
sold  in  transit,  on  arrival  at  Texarkana  were  forwarded  to  Gold- 
thwaite,  Texas,  on  a  new  bill  of  lading  by  the  order  of  the  con- 
signee. It  was  held  that  the  latter  shipment  was  not  interstate 
commerce,  and  was  properly  subject  to  the  control  of  the  Texas 
statute.  1* 

35.    Same  Subject — Proper  Test  not  the  Attitude  of  tke  Carriers 
but  the  Character  of  the  Transaction. 

The  case  above  cited  is  authority  for  the  position  that  the  test 
of  whether  a  shipment  is  or  is  not  interstate  commerce  is  not  the 
continuity  of  the  journey  nor  is  it  the  intention  of  the  consignee 
or  his  vendee  as  to  the  future  movement  of  the  freight.  The  true 
test  is  the  nature  of  the  transaction  between  the  parties  to  the 
shipment  in  which  the  carrier  in  question  participates.  If  a  pei*- 
son  in  Philadelphia  sells  and  ships  goods  to  another  in  Pittsburg, 
the  carriage  of  these  goods  is  not  interstate  commerce,  although 
the  consignee  all  along  intends  to  forward  them  immediately  to 
points  outside  of  Pennsylvania.^^     Where,  however,  the  Phila- 

(13)  204  U.  S.  403;  27  Sup.  Ct.  360;  51  L.  Ed.  540,   (453*). 

(14)  In  view  of  this  decision,  the  ease  of  Cutting  v.  Florida  R.  &  N. 
Co.,  46  Fed.  641,  (1891),  would  seem  to  be  of  doubtful  authority. 
In  that  case  the  Court  intimated  that  Sec.  7  of  the  Act  prevented  ship- 
pers as  well  as  carriers  from  altering  the  interstate  character  of  a  ship- 
ment by  breakage  of  bulk,  etc.  This  proposition  is  believed  to  be  un- 
sound. 

(15)  See  also  Missouri  &  111.,  etc.,  Co.  v.  Cape  G.  &  S.  W.  R.  Co., 
1  I.  C.  C.  Rep.  30,  (12). 

Hope  Cotton  Oil  Co.  v.  Texas  &  P.  R.  Co.,  10  I.  C.  C.  Rep.  696, 
703,    (380). 

St.  Louis,  H.  &  G.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  11  I.  0.  C.  Rep.  82, 
(383). 

Hope  Cotton  Oil  Co.  v.  Texas  &  Pao.  R.  Co.,  12  I.  C.  C.  Rep.  265, 
(509). 
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delphia  merchant  sells  goods  to  be  delivered  in  Chicago  and  ships 
them  in  accordance  with  this  contract,  every  carrier  hauling  this 
freight  for  any  part  of  the  distance  is  necessarily  engaged  in  in- 
terstate commerce,  and,  by  what  is  believed  to  be  the  proper  con- 
struction of  the  Act,  is  subject,  as  regards  such  traffic,  to  its  pro- 
visions.i^ 

36.  Same  Subject — Decisions  by  tbe  Courts  Defining  Test  as  to 
Wbat  is  a  Cbimaon  Arrangement. 

The  decisions  by  the  Courts  and  by  the  Commission  as  to  what 
is  sufficient  to  constitute  a  "common  control,  management,  or  ar- 
rangement" etc.,  between  all-rail  carriers  are  very  numerous. 
Whether  or  not  the  tests  established  by  these  authorities  would  be 
appHed  to  rail  and  water  lines  would  appear  to  be  somewhat 
doubtful.  1''  As  heretofore  stated,  the  leading  case  discussing  the 
question  as  to  what  constitutes  a  "common  arrangement"  is  the 
so-called  Social  Circle  case.^*    Justice  Shiras  there  said: 

"When  the  Georgia  Railroad  Company  enters  into  the  carriage 
of  foreign  freight,  by  agreeing  to  receive  the  goods  by  virtue  of 
foreign  through  bills  of  lading,  and  to  participate  in  through  rates 

Porter  v.  St.  Louis,  S.  W.  K.  Co.,  78  Ark.  182;  95  S.  W.  453,  (1906). 

Laning-HarriB  Co.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  154, 
(590). 

The  Circuit  Court  refused  to  enforce  the  order  for  reparation  issued 
in  the  first  of  the  Hope  Cotton  Oil  cases  on  the  ground  that  the  shipper 
had  no  right  to  avoid  the  payment  of  the  higher  through  rate  by  trans- 
shipping at  Texarkana,  but  this  decision  was  rendered  prior  to  the 
Supreme  Court  decision,  above  referred  to,  and  in  view  of  the  latter  would 
seem  to  be  erroneous. 

(16)  If  some  agency  other  than  a  water  line,  such  as  a  stage  or  wagon 
carrier,  interrupted  an  all-rail  shipment,  this  would,  of  course,  remove 
the  traffic  from  the  jurisdiction  of  the  Commission  unless  some  part 
of  it  consisted  in  a  continuous  all-rail  haul  between  two  states,  in  which 
case  it  would  have  control  of  that  part  only.  It  is  not  believed,  how- 
ever, that  the  use  in  the  Act  of  the  words  "wholly  by  rail"  can  be  given 
the  effect  suggested  by  Commissioner  Harlan  in  his  concurring  opinion 
in  Leonard  v.  Kansas  City  So.  R.  Co.,  13  I.  C.  C.  Rep.  373,  392,  (645),  so 
as  to  withdraw  from  the  Act  all  shipments  not  made  imder  a  common 
arrangement.  To  do  this  it  would  seem  that  some  independent  carrier, 
not  subject  to  the  Act,  must  intervene. 

(17)  See  supra,  §§29-35. 

(18)  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  I.  C.  C.  162  U.  8.  184,  192; 
16  Sup.  Ct.  700;  40  L.  Ed.  935,  (133-C). 
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and  charges,  it  thereby  becomes  part  of  a  continuous  line,  not 
made  by  a  consolidation  with  the  foreign  companies,  but  made 
by  an  arrangement  for  the  continuous  carriage  or  shipment  from 
one  State  to  another,  and  thus  becomes  amenable  to  the  Federal 
Act,  in  respect  to  such  interstate  commerce.  We  do  not  per- 
ceive that  the  Georgia  Railroad  Company  escaped  from  the  super- 
vision of  the  Commission,  by  requesting  the  foreign  companies  not 
to  name  or  fix  any  rates  for  that  part  of  the  transportation  which 
took  place  in  the  State  of  Qeorgia  when  the  goods  were  shipped 
to  local  points  on  its  road.  It  still  left  its  arrangement  to  stand 
with  respect  to  its  terminus  at  Augusta  and  to  other  designated 
points.  Having  elected  to  enter  into  the  carriage  of  interstate 
freights  and  thus  subjected  itself  to  the  control  of  the  Commis- 
sion, it  would  not  be  competent  for  the  company  to  limit  that  con- 
trol, in  respect  to  foreign  traffic,  to  certain  points  on  its  road,  and 

exclude  other  points When  goods  shipped  under  a 

through  bill  of  lading,  from  a  point  in  one  State  to  a  point  in 
another,  are  received  in  transit  by  a  State  common  carrier,  under 
a  conventional  division  of  the  charges,  such  carrier  must  be 
deemed  to  have  subjected  its  road  to  an  arrangement  for  a  contin- 
uous carriage  or  shipment  within  the  meaning  of  the  Act  to 
Regulate  Commerce." 

Following  this  decision,  in  the  case  of  Louisville  &  N.  R.  Co.  v. 
Behlmer,!^  the  Supreme  Court  held  that  where  an  intra-state  road 
participated  in  traffic  which  proceeded  by  a  continuous  route  from 
the  point  of  the  origin,  on  through  lines,  to  destination,  and  such 
participating  road  shared  in  the  division  of  a  total  rate  on  a 
through  bill  of  lading,  the  traffic  was  subject  to  the  Act  throughout 
the  whole  journey,  although  the  last  part  of  the  haul  over  the  line 
of  the  intra-state  road  was  professedly  at  the  local  rate  of  such 
road,  required  by  it  as  its  share  of  the  total  charge. 

These  decisions  do  not  require  any  express  or  formal  arrange- 
ment between  all-rail  carriers  to  bring  one  of  the  roads,  situated 
wholly  within  one  State,  under  the  operation  of  the  Act.  A  com- 
mon arrangement  is  implied  from  the  carriers'  treatment  of  the 
traffic  in  question. 

(19)     175  U.  S.  648,  44  L.  Ed.  309;  20  Sup.  Ct.  209,   (186D). 
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37.    Same  Subject — Statements  by  the  Commlssiou  as  to  Wbat 
Constitutes  a  Common  Arrangement. 

'  In  Boston  Fr.  Ex.  v.  New  York  &  N.  E.  R.  Co.,  20  Commis- 
sioner Veazey  said: 

"There  need  not  be  a  control  of  the  through  line  centred  in  a 
single  source  of  authority,  but  if  the  different  carriers  have  in- 
vited interstate  traffic  over  their  roads,  which  is  intended  to  be 
continuous,  and  have  arranged  their  business  and  put  it  in  proper 
order  so  that  the  continuity  of  the  shipment  shall  be  preserved, 
have  combined  their  several  lines  and  by  preparatory  measures 
and  disposition  of  their  affairs  have  provided  for  the  reception, 
carriage  and  delivery  of  the  traffic,  such  business  is  plainly  within 
the  scope  of  the  Act  to  Regulate  Commerce." 

In  Trammell  v.  Clyde  S.  S.  Co.,^^  the  same  Commissioner  stated 
the  rule  as  follows : 

"The  receipt  successively  by  two  or  more  carriers  for  transpor- 
tation of  traffic  shipped  under  through  bills  for  continuous  car- 
riage over  their  lines  is  assent  to  a  common  arrangement  for  such 
continuous  carriage  or  shipment,  and  previous  formal  arrange- 
ment between  them  is  not  necessary  to  bring  such  transportation 
under  the  terms  of  the  law. 

"Traffic  is  either  state  or  interstate  traffic  according  to  its  ori- 
gin and  destination.  It  is  shipped  by  the  consignor  in  the  state 
where  the  consignee  dwells,  or  it  is  not.  If  not,  it  is  interstate 
traffic  and  when  carried  over  two  or  more  lines,  it  is,  by  the  fact 
of  having  been  received,  forwarded  and  delivered  as  one  through 
shipment,  transported  under  a  common  control,  management  or 
arrangement,  as  the  case  may  be,  for  continuous  carriage  or  ship- 
ment. 

"The  phrase  'common  control,  management  or  arrangement 
for  continuous  carriage  or  shipment'  in  the  first  section  was  in- 
tended to  cover  all  interstate  traffic  carried  through  over  all-rail, 
or  part  water  and  part  rail  lines.  The  'arrangement'  for  continu- 
ous carriage  or  shipment  is  complete  whenever  the  carriers  have 

(20)  4  I.  C.  C.  Rep.  664,  677,  (128-A). 

(21)  5  I.  C.  0.  Rep.  324,  369,  (154-A).  The  decision  by  the  Commis- 
sion in  this  case  was  subsequently  held  by  the  Supreme  Court  to  be  errone- 
ous, but  not  on  the  point  for  which  it  is  here  cited;  I.  C.  C.  v.  Clyde  S.  8. 
Co.,  181  U.  S.  29;  21  Sup.  Ct.  512;  45  L.  Ed.  729,   (154-B). 
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arranged  for  delivering  and  receiving  through  traffic  to  and  from 
each  other  and  such  an  arrangement  is  necessarily  'common.' "  ^^ 

38.    Same  Subject — Through.  Bills  of  Lading  a  tJsual  but  not  ITeo- 
essary  Incident  to  a  Common  Arrangement. 

The  recognition  of  through  bills  of  lading  has  usually  been  the 
circumstance  relied  on  as  showing  a  common  arrangement.  This 
is  not  essential,  however,  and  an  intra-state  road  not  recogniz- 
ing through  bills  of  lading  has  been  held  subject  to  the  Act.** 

Other  Federal  cases  in  which  the  Act  has  been  applied  to  intra- 
state carriers  by  reason  of  their  participation  in  through  traffic, 
are  collected  in  the  note.** 

38.    Same   Subject— Shipments    Originating   and   Ending   in   One 
State  but  Ghnng  Out  of  the  State  En  Koute. 

When  a  shipment  between  points  in  the  same  State  proceeds 
over  a  line  which  passes  en  rotate  through  another  State  or  Terri- 

(22)  See  also  Heck  v.  East  Tenn.,  V.  &  G.  R.  Co.,  1  I.  C.  C.  Rep.  495, 
(41). 

Mattingly  v.  Pennsylvania  Co.,  3  I.  C.  0.  Rep.  592,    (98). 

James  &  Mayer  Co.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  4  I.  C.  C. 
Rep.  744,   (133-A),    (the  Social  Circle  Case). 

Troy  B'd.  of  Tr.  v.  Alabama,  Md.  R.  Co.,  6  I.  C.  C.  Rep.,  1,  8,  (170-A). 

Cincinnati  Fr.  Bur.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  6  I.  C.  C.  Rep. 
195,   233,    (183-A). 

Gustin  V.  Atchison  T.  &  8.  F.  R.  Co.,  8  I.  C.  C.  Rep.  277,  287,  (266), 
(citing  cases). 

Pennsylvania  Millers'  Association  v.  Philadelphia  &  R.  R.  Co.,  8  I. 
C.  C.  Rep.  531,  549,   (283). 

(23)  U.  S.  ex  rel.  v.  Seaboard  Ry.  Co.,  82  Fed.  563,    (233-A). 

(24)  Augusta  So.  R.  Co.  v.  Wrightsville  &  T.  R.  Co.,  74  Fed.  522. 
(205). 

Interstate  Stockyards  Co.  v.  Indianapolis  U.  R.  Co.,  99  Fed.  472,  (276). 

U.  S.  V.  Vacuum  Oil  Co.,  153  Fed.  598,    (468). 

U.  S.  V.  Pennsylvania  R.  Co.,  153  Fed.  625,   (470). 

U.  S.  v.  New  York  Cent.  &  H.  R.  Co.,  153  Fed.  630,   (471). 

U.  S.  V.  Standard  Oil  Co.,  155  Fed.  305,    (530). 

U.  S.  v.  Vacuum  Oil  Co.,  158  Fed.  536,   (572). 

As  to  the  burden  of  proving  a  common  arrangement  see  U.  S.  v. 
Pennsylvania  R.  Co.,  153  Fed.  625,  628,  (470).  This  was  a  case  involv- 
ing the  distinction  between  local  and  through  joint  traffic. 

As  to  the  effect  of  participation  in  through  traffic  in  making  a  carrier 
eriminally  responsible  for  the  observance  of  tariffs  filed  by  connecting 
lines,  see  infra.  Chapter  XXVII,   §  351. 
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tory,  this  is  interstate  commerce  subject  to  the  Act.^^  Whether 
the  same  rule  would  hold  in  case  of  a  shipment  through  the 
United  States  from  one  foreign  country  to  another  has  never 
been  decided,  but  it  is  believed  that  such  trafific  would  be  held  to 
be  subject  to  the  Act,'^*  especially  if,  during  the  journey,  the 
freight  were  transshipped  to  or  from  vessels  at  ports  of  the 
United  States-^^ 

40.    Transportation.  Within  a  Territory  and  Between  Two  Terri- 
tories. 
The  original  Act  applied  to  commerce  between  a  State  and  a 

(25)  New  Orleans  Cot.  Exeh.  v.  Cincinnati,  N.  0.  &  T.  P.  E.  Co., 
2  I.  C.  C.  Hep.  375,  386,   (66). 

Milk  Producers'  Ass'n.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep. 
92,  158,    (220). 

U.  S.  V.  Delaware,  L.  &  W.  R.  Co.,  152  Fed  269,   (452). 

Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  U.  S.,  162  Fed.  835,  836,    (450-B). 

Hanley  v.  Kas.  C.  S.  R.  Co.,  187  U.  S.  617;  23  Sup.  Ct.  214;  47  L.  Ed. 
333,   (1903),   (a  case  not  arising  imder  the  Interstate  Conuuerce  Act). 

Contra  U.  S.  ex  rel.  v.  Lehigh  Valley  R.  Co.,  115  Fed.  373,   (1902). 

Minneapolis  Chamber  Com.  v.  Great  N.  R.  Co.,  5  I.  C.  C.  Rep.  571, 
S80,   (163). 

Campbell  v.  Chicago,  M.  &  St.  P.  R.  Co.,  86  la.  587;  53  N.  W.  351;  4 
Int.  Com.  Rep.  203,  (1892). 

Seawell  v.  Kansas  City,  H.  S.  &  M.  R.  Co.,  119  Mo.  222;  24  S.  W.  1002; 
5  Int.  Com.  Rep.  262,   (1893). 

See  also  Cincinnati  Packet  Co.  v.  Bay,  200  U.  S.  179,  183;  26  Sup.  Ct. 
208;  50  L.  Ed.  428,   (1906). 

On  principle  might  there  not  be  a  question  as  to  whether  the  trading 
between  two  persons  in  the  same  state  could  be  called  interstate  com- 
merce, merely  because  the  goods  in  the  course  of  delivery  pass  through 
another  state?  The  transportation  is  perhaps  interstate  but  the  com- 
merce would  seem  to  be  intrastate.  A  sale  by  one  American  to  another 
does  not  become  an  international  transaction  by  reason  of  the  seller's 
agent  being  of  a  different  nationality. 

(26)  The  proviso  at  the  end  of  Sec.  1  to  the  effect  that  the  Act  is 
not  to  be  applied  to  traffic  "wholly  within  one  state  and  not  shipped 
to  or  from  a  foreign  country  from  or  to  any  state  or  territory  as 
aforesaid,"  would  seem  to  show  that  Congress  intended  to  make  traffic 
leaving  a  state  en  route  subject  to  the  Act.  This  argument  would  not 
appear  to  apply  to  traffic  passing  through  the  United  States  on  a  haul 
between  points  in  foreign  countries,  unless  the  word  "and"  in  the  proviso 
may  be  read  "or." 

(27)  See  infra,  §§235,  236.  The  Commission  is  disposed  to  split 
up  rail  and  ocean  shipments,  eveli  though  these  are  part  of  a  through 
hauL 
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Territory ,28  or  between  a  State  and  the  District  of  Columbia,29  or 
between  two  Territories,*"  but  probably  not  to  commerce  wholly 
within  a  single  Territory.^i  The  Amendment  of  1906,  however, 
makes  the  latter  traffic  subject  to  its  provisions. 

After  the  admission  of  a  Territory  into  the  Union,  the  Com- 
mission has  no  longer  power  to  award  reparation  on  shipments 
within  that  Territory  prior  to  the  date  of  admission,  even  on  a 
complaint  filed  before  that  date.^* 

41.     Foreign  C!oiniiierce. 

The  Act  does  not  apply  to  a  discrimination  between  two  Cana- 
dian points,  on  shipments  into  the  United  States.*^  Nor  does  it 
apply  to  the  foreign  part  of  a  through  export  or  import  shipment. 
It  does,  however,  govern  the  part  of  such  shipment  within  the 
United  States.^^ 

The  Act  covers  shipments  to  interior  points  in  adjacent  for- 

(28)  See  Re  Coal  Rates  by  Atchison,  T.  &  S.  F.  R.  Co.,  10  I.  0.  0. 
Rep.  473,  480,    (367). 

Cf.  also  Hanleyj  v.  Kas.  C.  8.  R.  Co.,  187  U.  S.  617;  23  Sup.  Ct.  214  j 
47  L.  Ed.  333,   (1903). 

(29)  Willson  v.  Rock  Creek  R.  Co.,  7  I.  C.  C.  Rep.  83,   (319). 

(30)  Blackwell,  etc.,  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep. 
23,   26,  (456). 

(31)  Ponca  City  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  26, 
(457). 

But  see  Re  Coal  Rates  by  A.,  T.  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  473, 
480,    (367). 

(32)  Hussey  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  C.  Rep.  366, 
(631). 

Chandler  Co.  v.  Fort  Sm.  &  W.  R.  Co.,  IS  I.  C.  C.  Rep.  473,    (633). 

(33)  Cist  V.  Michigan  Cent.  R.  Co.,  10  I.  C.  C.  Rep.  217,  220,   (345). 

(34)  Kew  York  B'd.  of  Tr.  v.  Pennsylvania  R.  Co.,  4  I.  C.  C.  Rep. 
447,  502-6,  (133-A),  (reversed  in  Texas  &  Pae.  R.  Co.  v.  I.  C.  C,  162  U.  S. 
197;   16  Sup.  Ct.  666;  40  L.  Ed.  940,    (132-D),  l)ut  not  on  this  point). 

Cosmopolitan  Co.  v.  Hamburg  Am.  Co.,  13  I.  C.  C.  Rep.  266,    (608). 

Lykes  S.  S.  Co.  v.  Commercial  Union,  13  I.  C.  C.  Rep.  310,   (615). 

This  application  of  the  Act  does  not  render  it  unconstitutional  as  a 
burden  on  exports  or  as  preferring  the  ports  of  one  state  to  those  of 
another. 

Armour  v.  U.  S.,  153  Fed.  1,  13;  82  C.  C.  A.  135,  (476-A) ;  209  U.  S. 
56,  79-80;  52  L.  Ed.  428;  28  Sup.  Ct.  428,   (476-B). 

See  also  infra.  Chap.  XIX,  §§235-23'6. 
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eign  countries  and  is  not  restricted  to  shipments  to  the  boundary 
lines  of  such  countries.35  The  word  "adjacent"  here  means  "con- 
tiguous," so  as  to  permit  substantial  continuity  of  rails.^® 

42.    Bail  and  Water  Traffic. 

As  heretofore  stated,  the  clause  with  reference  to  "common 
control,  management  or  arrangement  for  continuous  carriage  or 
shipment"  properly  refers  only  to  shipments  partly  by  rail  and 
partly  by  water.*''  In  many  cases,  however,  of  all-rail  shipments 
the  Courts  have  defined  what  constitutes  a  "common  arrange- 
ment." In  most  of  these  decisions  no  distinction  has  been  made 
between  the  facts  necessary  to  bring  within  the  Act  an  all-rail 
shipment  partly  over  an  intra-state  road,  and  those  necessary  in 
case  of  shipments  partly  by  rail  and  partly  by  water.  In  other 
cases  it  has  been  intimated  that  a  stricter  test  is  to  be  applied  to 
the  latter.**  It  would,  therefore,  perhaps  seem  doubtful  whether 
the  "common  arrangement"  test,  as  laid  down  in  the  all-rail  cases, 
would  always  be  applied  to  a  rail  and  water  shipment. 

The  Commission  has  always  held,  both  in  cases  of  rail 
and  water  shipments  and  in  those  entirely  by  rail,  that  no  express 
or  formal  arrangement  is  necessary  to  subject  the  traffic  to  the 
Act.  In  Phelps  v.  Texas  &  Pac.  R.  Co.,*^  a  case  involving  a  ship- 
ment by  rail  and  water,  Commissioner  Knapp  said : 

"The  receipt,  forwarding  and  delivery  of  traffic  by  connecting 
carriers  clearly  establishes  the  existence  of  a  common  arrange- 
ment between  the  carriers  for  continuous  carriage  or  shipment." 

(35)  Re  Grand  Trunk  R.  of  Canada,  3  I.  C.  C.  Rep.  89,  (78). 

See  also  Enterprise  Mfg.  Co.  v.  Georgia  R.  Co.,  12  I.  C.  C.  Rep.  451, 
(536),  and  cases  cited. 

As  to  the  converse  proposition  see  Spokane  Merchants'  Un.  v.  North- 
ern Pac.  R.  Co.,  5  I.  C.  C.  Rep.  478,  502,  (157). 

(36)  Lykes  S.  S.  Co.  v.  Commercial  Un.  13  I.  C.  C.  Rep.  310,  315, 
(615). 

(37)  Supra,  §§29-35. 

(38)  Ex  Parte  Koehler,  30  Fed.  867,  869-70,    (1887). 
Camden  Iron  Works  v.  U.   S.,   158  Fed.   561,   563-564,    (449-B). 

See  also  U.  S.  v.  Colorado  &  N.  W.  R.  Co.,  157  Fed.  321,  342,   ( 1907 ) . 

(39)  6  I.  C.  C.  Rep.  36,  48. 
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In  Tramwell  v.  Clyde  S.  S.  Co.,*"  a  case  involving  both  all-rail, 
and  water  and  rail  traffic,  Commissioner  Veazey  said : 

"The  receipt  successively  by  two  or  more  carriers  for  transpor- 
tation of  traffic  under  through  bills  for  continuous  carriage  over 
their  lines  is  assent  to  a  common  arrangement  for  such  continu- 
ous carriage  or  shipment,  and  previous  formal  arrangement  be- 
tween them  is  not  necessary  to  bring  such  transportation  under 
the  terms  of  the  law," 

Since  the  tendency  of  the  Courts  would  appear  to.  be  to  bring  all 
traffic  possible  within  the  operation  of  the  Act,  it  would  seem 
probable  that  the  Courts'  will  continue  to  apply  the  test  laid  down 
in  the  Social  Circle  case  to  rail  and  water  lines,  even  though  a 
broader  test  is  ultimately  adopted  to  govern  all-rail  shipments. 

The  Commission  has  held  that  where  a  steamboat  unites  with  a 
railroad  in  joint  rates  on  particular  traffic,  it  thereby  subjects  all 
its  interstate  traffic  to  the  provisions  of  the  Act.*i 

43.    Wagon  and  Team  Traffic. 

Wagon  and  team  traffic  is  not  within  the  regulation  of  the  Act, 
even  where  part  of  a  continuous  shipment  with  a  railroad  by 
teams  controlled  by  the  railroad.*^ 


(40)  5  I.  0.  C.  Rep.  324,  369,   (154-A),   (see  supra,  §37). 

See  also  Re  Joint  Rail  and  Water  Lines,  2  I.  C.  C.  Rep.  645,  (1889), 
and  U.  S.  T.  Wood,  145  Fed.  405,  411,   (423). 

Certain  legal  propositions  in  the  latter  opinion  were  reversed  by 
the  Circuit  Court  of  Appeals  in  Camden  Iron  Works  v.  U.  S.,  158  Fed. 
661,  (449-B),  a  case  involving  the  same  facts. 

(41)  Admin.  Rul.  No.  66,   (April  18th,  1908). 

(42)  Cary  v.  Eureka  Springs  R.  Co.,  7  I.  C.  O.  Rep.  286,  310-311, 
(235). 

Wylie  V.  N.  P.  R.  Co.,  et  al.,  11  I.  C.  C.  Rep.  145,   (388). 
Cf.  Stone,  et  aJ.,  v.  Detroit,  G.  H.  &  M.  R.  Co.,  3  I.  C.  C.  Rep.  613, 
(100-A). 

Also  Re  Exchange  of  Free  Trans.,  12  I.  C.  C.  Rep.  39,   (461). 

It  would  seem  that  a  small  service  by  wagon  performed  by  the  rail 
carrier  would  not  exempt  the  traffic  from  the  control  of  the  Act,  espec- 
ially where  this  was  a  mere  device  covered  by  Sec.  7.   ' 
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44.  Carriers  Subject  to  the  Act43 —  Express  Companies — Street 
Bailways  and  Electric  Railroads — Omnibus  Companies — 
Stockyards  Companies — Bridge  Companies — Receivers. 

The  Commission  is  not  concluded  by  the  form  of  organization 
of  corporations  controlling  interstate  transportation,  but  looks 
to  the  substance  of  the  relations  between  them.  It  has  held  that 
where  a  holding  company  controlled  an  extensive  system  of  rail- 
roads including  a  terminal  company  operating  wharves  and  docks, 
both  the  holding  and  terminal  companies  were  proper  parties  to  a 
proceeding  to  prevent  a  preference  to  a  favored  shipper  by  means 
of  a  lease  to  him  by  the  terminal  company,  although  neither,  con- 
sidered alone,  came  within  the  definition  of  a  common  carrier.** 

Prior  to  the  Amendment  of  1906,  the  Act  did  not  apply  to  ex- 
press companies.*^  That  Amendment,  however,  made  such  com- 
panies subject  to  the  same  extent  as  though  named  in  the  original 
Act.*8 

The  Act  applies  to  street  railways  *''  and  to  electric  railroads.*^ 

A  company  conveying  passengers  in  carriages  or  omnibuses 
from  a  railroad  station  to  points  in  the  city  is  not  subject  to  the 
Act.  Such  company  may  therefore  give  free  passes  on  its  busses, 
and  its  officers  may  not  receive  railroad  passes.*^ 

A  stockyards  company,  not  itself  a  carrier  of  live  stock,  is  not 
responsible  under  the  Act  for  the  charges  of  railroads  hauling 

(43)  As  to  Foreign  Railroads,  Water  Lines  and  Wagon  and  Team 
traffic  see  supra,  §§41,  42  and  43. 

See  also  infra,  §§301,  324,  389,  349. 

(44)  Eichenberg  v.  Southern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  250,  (691). 

(45)  Re  Express  Companies,  1  I.  C.  C.  Rep.  349,    (1887). 
U.  S.  V.  Morsman,  42  Fed.  448,    (1890). 

Southern  Ind.  Express  Co.  v.  U.  S.  Express  Co.,  88  Fed.  659,  (1898) ;  92 
Fed.  1022;  35  C.  C.  A.  172,   (1899). 

See  also  Express  Co.  Cases,  117  U.  S.  1;  29  L.  Ed.  791;  6  Sup.  Ct.  542, 
(1886). 

(46)  U.  S.  V.  Wells  Fargo  Exp.  Co.,  161  Fed.  606,   (636). 

(47)  Wdllson  v.  Rock  Creek  R.  Co.,  7  I.  C.  C.  Rep.  83,  88,   (219). 

(48)  Chicago  &  M.  El.  R.  Co.  v.  Illinois  Cent.  R.  Co.,  13  I.  C.  C. 
Rep.  20,  27,    (563). 

(49)  Re  Exchange  of  Free  Trans.,  12  I.  C.  C.  Rep.  39,   (461). 
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live  stock  over  its  tracks  into  its  yards,  even  though  it  be  itself  a 
carrier  of  dead  freight^** 

In  an  early  case  the  Commission  held  that  a  bridge  company, 
which  owned  a  bridge  and  was  engaged  in  transporting  carloads 
of  interstate  freight  across  such  bridge  for  a  switching  charge, 
was  a  common  carrier  within  the  meaning  of  paragraph  2  of  Sec- 
tion 3  of  the  Act;  but  this  decision  was  reversed  by  the  Circuit 
Court.^! 

A  receiver  of  a  railroad  company  is  a  common  carrier  subject 
to  the  Act,  and  is  responsible  for  the  observance  of  its  pro- 
visions,^^  and  the  assignee  of  a  receiver  who  had  been  served 
with  an  order  by  the  Commission  against  the  receiver  is  bound 
thereby.^* 

The  fact  that  a  common  carrier  does  some  business  other  than 

(50)  Cattle  Raisers'  Ass'n.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  0.  C. 
Rep.  513,  536,   (245-A). 

See   also   Cotting   v.    Kansas   City   Stk.   Yds.    Co.,   82    Fed.    839,    850, 
(1897). 
And  cf.  Heck  v.  East  T.,  V.  &  G.  R.  Co.,  1  I.  C.  C.  Rep.  495,  (41). 

(51)  Kentucky  &  Ind.  Br.  Co.  v.  LouisviUe  &  N.  R.  Co.,  2  I.  C.  G 
Rep.  162,  (57-A);  37  Fed.  567;  2  L.  R.  A.  289,  (57-B). 

(52)  Tranunell  v.  Clyde  S.  S.  Co.,  5  I.  C.  C.  Rep.  324,  331,   (154-A). 
Loud  V.  South  Car.  R.  Co.,  5  I.  C.  C.  Rep.  529,  531,  (161). 

Troy  Board  of  Trade  v.  Ala.  Mid.  Ry.,  6  I.  C.  C.  Rep.  1,  9,   ( 170-A) . 

Indep.  Ref.  As.  v.  Western  N.  Y.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  378,  386; 
(137  Fed.  343,  358,  361;  208  U.  S.  208),   (155-C). 

Evans  v.  Union  Pac,  6  I.  C.  C.  Rep.  520,  527,  (203). 

Cowan  V.  Bond,  39  Fed.  54,    (80). 

And  see  U.  S.  v.  De  Coursey,  ,82  Fed.  302,   (234). 

In  the  following  cases  instructions  were  given  to  receivers  as  to  proper 
methods  of  operating  under  the  Act. 

Cutting  V.  Florida  Ry.  &  Nav.  Co.,  30  Fed.  663,   (1887). 

Missouri  Pac.  R.  Co.  v.  Texas  &  Pac.  R.  Co.,  31  Fed.  862,   (1887). 

See  also  infra,  §§301  and  324. 

(53)  Behlmer  v.  Louisville  &  N.  R.  Co.,  71  Fed.  335,  (186-B) ;  83 
Fed.  898;  28  C.  C.  A.  229;  42  U.  S.  App.  581,  (186-C).  (reversed  175  U.  S. 
648,  but  not  on  this  point). 

See  also  X.  C.  C.  v.  Western  N.  Y.  &  P.  R.  Co.,  82  Fed.  192,  (155-D). 

As  to  the  responsibility  of  a  lessor  road  for  the  rates  of  its  lessee, 
see  also.  Western  N.  Y.  &  P.  R.  Co.  v.  Penn.  Ref.  Co.,  137  Fed.  343, 
(155-E);  208  U.  S.  208;  28  Sup.  a.  Rep.  268;  52  L.  Ed.  493,   (155-F). 
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the  transportation  of  passengers  and  freight  does  not  relieve  it 
from  the  operation  of  the  Act  as  regards  such  transportation.^* 

Many  parties  not  carriers  are  criminally  responsible  for  the 
illegal  practices  forbidden  by  the  Act.^^  Thus  it  has  been  held 
that  a  car  company,  not  itself  a  common  carrier,  violated  Section 
I  of  the  Elkins  Act  by  giving  premiums  to  shippers  who  used  its 
cars.**^ 

(54)  Re  Express  Companies,  1  I.  C.  0.  Rep.  349,   (1887). 

(55)  See  infra.  Chap.  XXVII,  §349. 

(56)  I.  C.  C.  V.  Reichman,  145  Fed.  235,  (421). 


CHAPTER  IV. 

JUST  AND  REASONABLE  CHARGES KINDS   OF  RATES.^ 

45.      Through  and  Local  Eates  and  46.     Joint  and  Combination  Bates. 

Shipments  Distinguished.  47.     Proportional  Kates. 

45.  Through  and  Iiocal  Sates  and  Shipments  Distinguished. 2 
The  terms  "through  rate"  and  "through  shipment"  are  used 
by  the  Commission  and  the  Courts  in  several  distinct  connections. 
First,  the  term  "through  rates"  is  used  with  reference  to  rates  to 
a  distant  point  either  over  one  road  or  over  several  roads  jointly, 
as  distinguished  from  the  rates  to  or  between  intermediate  points ; 
second,  it  is  used  where  the  term  "joint  rates"  might  be  a  more 
exact  term,  to  distinguish  a  rate  between  two  points  over  two  or 
more  roads  acting  under  a  common  arrangement  for  continuous 
carriage,  from  the  combination  rate  made  up  of  the  sum  of  the  lo- 
cal rates  of  several  connecting  roads  acting  under  no  such  ar- 
rangement.3 

Whether  or  not  a  given  shipment  is  a  through  or  a  local  one  de- 
pends on  the  circumstances  of  the  haul  and  not  on  what  the  car- 
rier chooses  to  call  it.*  The  essential  feature  of  a  through  ship- 
ment is  the  presence  of  a  contract  for  service  through  to  destina- 
tion.s  The  ultimate  destination  of  th'e  freight  need  not,  however, 
be  named  at  the  point  of  shipment ;  if  in  the  original  contract  of 
carriage  it  is  provided  that  the  commodity  is  to  proceed  beyond  a 
designated  point  where  a  temporary  stop  is  to  be  made,  the  haul 

(1)  The  "rate"  to  which  the  Act  applies  is  the  net  cost  to  the  ship- 
per of  the  service  of  transportation.  I.  C.  C.  v.  Reichman,  145  Fed.  235,. 
238,    (421). 

(2)  See  Ke  Through  Routes  &  Bates,  12  I.  C.  C.  Rep.  163,  (489), 
for  a  full  discussion  of  the  question  of  through  rates. 

(3)  In  Re  Through  Routes  &  Rates,  12  I.  C.  C.  Rep.  163,  166,  (489), 
Lane,  C,  defined  a  through  route  as  "a  continuous  line  of  railway  by 
an  arrangement,  express  or  implied,  between  connecting  carriers." 

(4)  Lehmann  v.  Texas  &  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  44,  54-5,   (139, . 

(5)  Re  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  O.  C.  Rep.  240,  247,   (231). 
See  also  Indiana  R.  Com.  v.  Kentucky  &  Ind.  B.  &  R.  Co.,  14  I.  C.  0- 

Rep.  5«3,  (1908). 
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beyond  that  point  is  part  of  the  original  through  shipment  and  is 
not  a  new  local  one.^  Rates  providing,  for  the  milling  of  grain,'' 
the  "floating"  of  cotton*  or  the  sawing  of  logs**  in  transit  are 
properly  through  rates  and  the  shipments  through  shipments. 
Where,  however,  the  original  contract  provides  only  for  a  ship- 
ment to  a  given  point,  the  mere  intention  of  the  shipper  to  send 
the  freight  on,  either  immediately  or  ultimately,  does  not  make  the 
reshipment  part  of  the  original  transportation  or  entitle  the  ship- 
per to  have  the  freight  taken  at  the  balance  of  the  through  rate, 
although  his  intention  to  reship  was  known  to  the  initial  road.^" 

(6)  Re  Cotton  Rates  by  K.  C.  M.  &  B.  R.  Co.,  8  I.  C.  C.  Rep.  121, 
135-140,    (261). 

Central  Y.  P.  Ass'n.  v;  Vicksburg  S.  &  P.  R.  Co.,  10  I.  C.  C.  Rep. 
193,  214,    (344). 

See  also  Re  Atchison,  T.  &  8.  F.  R.  Co.,  7  I.  C.  C.  Rep.  240,  249, 
(231). 

Re  Mobile  &  0.  R.  Co.,  9  I.  C.  C.  Rep.  373,    (312). 

(7)  Diamond  Mills  Co.  v.  Boston  &  M.  R.  Co.,  9  I.  C.  C.  Rep.  311, 
316,    (310). 

See  also  Re  Iowa  Co.,  1  I.  C.  C.  Rep.  17,  (4). 

Re  St.  Louis  Millers'  Ass'n.,  1  I.  C.  C.  Rep.  20,  (5). 

Minneapolis  Ch.  of  Com.  v.  Great  Nor.  R.  Co.,  5  I.  C.  C.  Rep.  571, 
591    (163). 

Omaha  Com.  CI.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  647,  677, 
(212). 

Listman  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  3  I.  C.  C.  Rep.  47,   (237). 

Koch  V.  Penna.  R.  Co.,  10  I.  C.  C.  Rep.  675,    (377). 

St.  Louis,  H.  &  G-.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90, 
101,   (384-A). 

Quimby  v.  Maine  Cent.  R.  Co.,  13  I.  C.  C.  Rep.  246,  (605). 

(8)  Re  Cotton  Rates  by  K.  C,  M.  &  B.  R.  Co.,  8  I.  C.  C.  Rep.  121, 
(261). 

Muskogee  Com.  CI.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  312, 

(514). 

(9)  Central  Yel.  P.  Ass'n.  v.  Vicksburg,  S.  &  P.  R.  Co.,  10  I.  C.  C. 
Rep.  193,  214,   (344). 

(10)  Missouri,  etc.,  Co.  v.  Cape  G.  &  S.  W.  R.  Co.,  1  L  C.  C.  Rep. 
30,    (12). 

Logan  V.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  604,  615-616,   (75). 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Chicago  &  A.  R.  Co.,  3  I.  C.  C.  Rep.  460, 
462-463,   (90). 

Re  Grain  Rates  of  M.  &  0.  R.  Co.,  9  I.  C.  C.  Rep.  373,  380,  (312). 
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In  an  early  case  the  Commission  held  that  where  the  original 
contract  provided  that  the  shipper  might  stop  the  shipment  (cat- 
tle) at  an  intermediate  point  to  try  the  market  and  at  his  option 
reship  to  points  beyond,  the  reshipment  was  not  a  part  of  a 
through  haul,  there  being  no  absolute  contract  for  service  be- 
yond the  point  of  stoppage.^i  From  later  decisions,  however,  it 
would  seem  that  even  this  is  now  perhaps  regarded  by  the  Com- 
mission as  a  through  shipment. '^ 

In  certain  cases  it  has  appeared  that  the  carriers  permitted 
grain  which  had  already  paid  a  local  rate  to  be  reshipped  at  the 
balance  of  the  through  rate.  The  legality  of  this  practice  has 
never  been  clearly  settled,  but  the  traffic  would  clearly  seem  not 
to  be  part  of  a  through  shipment.  ^^ 

The  Commission  has  stated  that  carriers  are  under  special  ob- 
ligation to  allow  reasonable  rates  on  local  business,^*  and  to  give 
particular  attention  to  making  their  local  service  efficient. ^^ 

4£.     Joint  and  Combination  Bates. 

"A  joint  rate  is  a  rate  over  a  through  route,  every  part  of  which 
has  been  made  by  express  agreement  between  the  carriers  making 
the  through  route."  ^^  There  may  be  a  through  route  without  a 
joint  rate  applicable  thereto.  The  through  rate  is  in  this  case 
made  up  of  the  combined  local  charges  of  the  connecting  lines 
and  is  known  as  a  combination  rate.^^    Joint  rates,  except  as  pre- 

(11)  Chicago,  R.  I.  &  P.  R.  Co.  &  Chicago  &  A.  R.  Co.,  3  I.  C.  C.  Rep. 
450,    (90). 

(12)  Central  Yellow  Pine  Ass'n.  &  Vicksburg,  S.  &  P.  R.  Co.,  10 
I.  C.  C.  Rep.  193,  213,  214,   (344). 

St.  Louis,  H.  &  G.  R.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C.  Rep. 
486,    (410). 

St.  Louis,  H.  &  G.  R.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90, 
101,    (384-A). 

(13)  See  infra,  §189,  as  to  the  legality  of  such  rates. 

(14)  Lippman  v.  Illinois  Cent.  R.  Co.,  2  I.  C.  C.  Rep.  584,  585,   (73). 

(15)  Memphis  Frt.  Bur.  v.  Fort  Smith  &  W.  R.  Co.,  13  L  C.  C.  Rep. 
1,  8,   (561). 

(16)  Lane,  C,  in  Re  Through  Routes  &  Rates,  12  I.  C.  C.  Rep.  163, 
165,    (489). 

See  also  Tar.  Cire.  15-A,  p.  5. 

(17)  Re  Passenger  Tariffs,  2  I.  C.  C.  Rep.  649,   (1889). 

St.  Louis  H.  &  G.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C.  Rep.  486,  (410). 
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scribed  by  the  Commission  under  the  Hepburn  Act,^*  depend  en- 
tirely on  the  agreement  of  the  connecting  lines. ^^ 

A  usual  incident  to  a  joint  through  rate  is  that  each  of  the 
carriers,  parties  to  it,  accepts  as  its  division  of  the  through  rate  a 
less  amount  than  its  local  rate  for  the  same  distance  over  its  line. 
This  is  not  essential,  however,  and  an,  agreed  through  rate  over 
connecting  lines  is  none  the  less  a  joint  rate  though  one  of  the 
carriers  receives  its  local  rate  as  its  division.^" 

In  an  early  Federal  case  it  was  stated  that  a  total'  rate  between 
two  points  over  two  or  more  lines  is  presumed  to  be  merely  a 
combination  of  local  rates,  in  the  absence  of  averments  or  proof 
that  it  is  a  joint  rate.^^ 

In  a  recent  decision  the  Commission  held  that  joint  rates  can 
be  formed  only  between  carriers  subject  to  the  Act  and  that  there 
cannot  be  a  joint  rate,  within  the  meaning  of  the  Act,  between 
a  railroad  and  an  ocean  steamship  line  or  a  teamster.22 

47.    Proportional  Kates. 

There  would  also  seem  to  be  a  third  species  of  rate,  which  is 
neither  a  joint  rate  nor  strictly  a  combination  rate.  This  is  what 
is  called  a  proportional  rate.  It  is  a  certain  fixed  sum,  less  than  the 

(18)  See  infra,  §§275-279. 

(19)  Application  of  F.  W.  Clark,  3  I.  C.  C.  Rep.  649,   (1890). 
Lehman  v.  Texas  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  44,  50-55.   (139). 

New  York,  N.  H.  &  H.  R.  Co.  v.  Piatt,  7  I.  C.  C.  Rep.  323,  (236), 
(compare  Re  Form,  etc.,  of  Rate  Schedules,  6  I.  C.  C.  Rep.  267,  272, 
(]894). 

Diamond  Mills  v.  Boston  &  M.  R.  Co.,  9  I.  C.  C.  Rep.  311,  (310),  and 
cases  cited. 

See  also  Chap.  XVIII,  §§211,  221,  etc.;  Chap.  XXIV,  §§275,  279. 

(20)  Milwaukee  Ch.  of  Com.  v.  Flint  &  P.  M.  R.  Co.,  2  I.  C.  C.  Rep. 
553,  568,    (71). 

See  also  James  &  Mayer  Buggy  Co.  v.   Cincinnati,  N.  0.  &  T.  P.  R. 
Co.,  4  I.  C.  C.  Rep.  744,  (133-A). 
Calloway  v.  Louisville  &  N.  R.  Co.,  7.1.  C.  C.  Rep.  431,  455,   (243-A). 
St.  Louis  &  S.  F.  R.  Co.'s  Case,  8  I.  C.  C.  Rep.  290,  301-303,    (267). 
Re  Through  Routes  &  Rates,  12  L  C.  C.  Rep.  163,   (489). 
And  infra,  §207. 

(21)  U.  S.  V.  Mellen,  53  Fed.  229,   (158). 

This  decision  is  of  doubtful  authority;  see  infra,  §186. 

(22)  Cosmopolitan  Co.  v.  Hamburg  Am.  Co.,  13  I.  C.  C.  Rep,  266, 
280,    (608). 


lOO  THE    INTERSTATE    COMMERCE    ACT. 

regular  local  rate,  charged  for  a  haul  to  or  from  a  junction  point 
with  a  connecting  line  on  traffic  destined  to  or  coming  from  points 
on  other  lines  with  which  the  road  prescribing  the  proportional 
rate  has  no  joint  through  rate  agreement.  The  total  rate  to  the 
point  of  destination  is  thus  made  by  adding  the  proportional  rate 
to  the  local  rates  of  the  connecting  lines,  and  the  whole  may  be 
called  a  "combination  through  rate."^^  Xhe  Commission,  in  a 
case  decided  in  1897,  expressly  held  that  such  proportional 
rates,  less  than  the  regular  locals,  were  illegal.^*  That  decision 
would  seem,  however,  to  be  in  conflict  with  a  decision  by  the  Su- 
preme Court.2^  Similar  proportional  rates  have  since  often  been 
referred  to  by  the  Commission  without  comment  and  it  is  believed 
that  if  the  question  were  again  presented  the  Commission  would 
no  longer  adhere  to  its  original  view.^® 

(23)  Clements,   C,  dissenting,  in  New  York,  N.  H.  &  H.   R.   Co.  v. 
Piatt,  7  I.  C.  C.  Rep.  323,  344,   (236). 

(24)  New  York,  N.  H.  &  H.  R.  Co.  v.  Piatt,  7  I.  C.   C.  Rep..  323, 
(236). 

(25)  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197;  16  Sup.  Ct.  666; 
40  L.  Ed.  940,   (122-D). 

See  infra,  §§146  and  187. 

(26)  See  infra,  §188  as  to  the  legality  of  proportional  rates. 
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48.  Provisions  of  the  Act. 

The  third  paragraph  of  Section  i  of  the  Act  is  as  follows : 
"All  charges  made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property  as  aforesaid,  or 
in  connection  therewith,  shall  be  just  and  reasonable;  and  every 
unjust  and  unreasonable  charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlawful." 

49.  Beasonableness  per  se  Distinguished,  from  Belative  Season- 

ableness. 

In  opinions  of  the  Courts  and  of  the  Commission,  allusions  are 
frequently  made  to  the  reasonableness  pqr  se  of  a  given  rate,  as 
distinguished  from  its  relative  reasonableness.  A  rate  is  said  to  be 
reasonable  per  se  when  it  yields  no  more  than  a  reasonable  return 
to  the  carrier  for  the  service  rendered;  it  is  relatively  reasonable 
when  it  is  properly  adjusted  to  other  rates.  Under  the  Interstate 
Commerce  Act  it  is  not  sufficient  that  a  rate  be  not  extortionate; 
it  must  also  be  relatively  fair  and  just  with  reference  to  other 
rates.^ 

(1)  Farmington  B'd.  of  Tr.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  I.  C. 
C.  Rep.  215,  221,    (29). 

Detroit  B'd.  of  Tr.  v.  Grand  Tr.  R.  Co.,   2  I.  C.  C.  Rep.  315,  322,  (62). 

Lynchburg  B'd.  of  Tr.  v.  Old  Dominion  S.  S.  Co.,  6  I.  C.  C.  Rep.  632, 
645-6,    (211). 
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It  is  practically  impossible  to  determine  the  reasonableness  of 
a  specific  rate  judged  solely  by  its  return  to  the  carrier,^  for  the 
various  items  of  expense  attributable  to  the  carriage  of  a  given 
commodity  are  so  complex  that  they  cannot  possibly  be  calculated 
with  exactness.  Thus,  the  statistician  of  the  Pennsylvania  Rail- 
road could  only  guess  how  much  of  the  expense  of  maintaining 
the  roadbed  or  what  proportion  of  the  interest  on  the  bond  issue 
should  be  properly  charged  against  the  carriage  of  horses  from 
Chicago  to  Philadelphia,  and  how  much  against  the  passenger  traf- 
fic from  Altoona  to  Harrisburg.  Indeed  the  Commission  has  itself 
recognized  that  accurate    apportionment  of  exi)enses  cannot  be 

Glade  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  10  I.  0.  C.  Rep.  226,  244, 
(347). 

Banner  Milling  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  13  I.  C.  C. 
Rep.   31,   34,    (567). 

In  Re  Chicago,  St.  P.  &  K.  C.  R.  Co.,  2  I.  0.  0.  Rep.  231,  265,  (58), 
Chairman   Cooley   said : 

"The  Commission  is  of  the  opinion  that  the  phrase,  '  rates  reason- 
able in  and  of  themselves,'  which  is  often  made  use  of  in  similar  cases 
to  the  present,  is  very  likely  to  be  misleading.  It  is  a  phrase  which 
seems  to  imply  that  the  particular  rates  may  be  considered  by  them- 
selves as  if  they  were  and  could  be  affected  by  no  others;  .... 
But  it  is  not  the  theory  of  the  Act  to  regulate  commerce  that  the  reason- 
ableness of  rates  can  thus  be  separately  and  independently  determined.  On 
the  contrary,  it  is  assumed  in  the  Act  that  persons,  corporations,  and  locali- 
ties are  interested  not  only  in  the  rates  charged  to  them,  but  in  the  rates 
which  are  charged  to  others  also;  and  while  the  Act  does  not  require  all 
rates  to  be  proportional,  it  nevertheless  makes  the  element  of  proportion 
an  important  one  when  the  rates  for  any  locality  are  to  be  determined. 
No  rates  can,  therefore,  be  reasonable  in  and  of  themselves  within  the 
contemplation  of  the  Act  which  are  made  regardless  of  proportion." 

This  dictum  has  been  quoted  by  the  Commission  in  a  later  case  (Mar- 
ten V.  Louisville  &  N.  R.  Co.,  9  I.  C.  C.  Rep.  581,  599),  (325).  It  is 
believed  that  it  does  not  perhaps  bring  out  as  clearly  as  it  might  the  dis- 
tinction hereafter  explained,  between  questions  of  reasonableness  and  those 
involving  discrimination  or  preference. 

Compare  also  Cattle  Raisers'  Ass'n.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  C. 
C.  Rep.  555k,   (245-A). 

Lehmann  v.  Atchison,  T.  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  460,  471,  (366). 

Murray  v.  Chicago  &  N.  W.  R.  Co.,  62  Fed.  24,  (1894)  ;  92  Fed.  868; 
35  C.  C.  A.  62,   (1899). 

U.  S.  V.  Chicago  &  A.  R.  Co,,  148  Fed.  646,  648,   (430-A). 

In  the  case  last  cited  the  Court  said,  "No  rate  can  possibly  be  reason- 
able that  is  higher  than  anybody  else  has  to  pay." 

The  Supreme  Court  has  several  times  called  attention  to  the  failure  on 
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made  even  as  between  freight  and  passenger  traffic,*  a  much  more 
simple  problem  than  that  of  isolating  the  charges  against  a  single 
commodity.  In  determining  the  reasonableness  of  a  given  rate, 
the  Commission  and  the  Courts  are  thus  driven  to  rely  almost  en- ; 
tirely  on  a  comparison  of  the  rate  in  question  with  other  rales  on 
the  same  or  on  other  commodities.* 

50.     Questions  of  Bea^onableness  Distingulslied.  from  Those  In- 
volving Preferences  and  Discriminations. 

Where  the  rates  used  as  a  basis  of  comparison  are  on  commodi- 
ties in  competition  with  that  under  consideration,  the  question  of 
discrimination  necessarily  presents  itself.  The  provisions  of  the 
Act  make  the  rates  on  such  commodities  an  absolute  standard  to 
which,  with  proper  regard  to  similarity  of  circumstances 
and  conditions,  the  disputed  rate  must  be  adjusted.  Where, 
however,  the  rates  used  for  comparison  are  on  non-competitive- 
articles,  no  question  of  preference  or  of  discrimination  is  pre-' 
sented;  the  rate  used  as  a  basis  of  comparison  is  not  an  absolute 
standard,  but  merely  an  aid  to  determine  the  reasonableness  of- 
that  under  consideration.  A  rate  on  live  cattle  so  low  as  to  net  the 
carrier  a  loss  would  violate  the  Act  if  dressed  beef  were  carried  for 
one-half  that  rate;  such  a  rate  would  not,  however,  be  rendered 
illegal  merely  by  the  fact  that  cotton  was  carried  over  the  same 
line  for  practically  nothing.  But  where  it  appears  that  the  rate 
under  consideration  is  out  of  all  proportion  to  other  rates  over  the 

the  part  of  the  Commission  to  draw  an  accurate  distinction  between  ques- 
tions of  reasonableness  and  those  of  discrimination  and  preference. 

East  T.,  V.  &  G.  R.  Co.  v.  I.  0.  0.  E«p.,  181  U.  S.  1,  23;  21  Sup.  Ct. 
516;  45  L.  Ed.  719,   (162-D). 

I.  C.  C.  V.  Louisville  &  N.  E.  Co.,  190  U.  S.  273,  284;  23  Sup.  Ct.  687; 
47  L.  Ed.  1047,   (242-C). 

Penn  Eef.  Co.  v.  Western  N.  Y.  &  P.  E.  Co.,  208  U.  S.  208,  217-8;  28 
Sup.  Ct.  268;  52  L.  Ed  493,    (155-F). 

(2)  Central  Yel.  P.  Ass'n.  v.  Illinois  Cent.  R.  Co.,  10  I.  C.  C.  Rep.  505, 
538,  (369-A). 

(3)  Cattle  Raisers'  Ass'n.  v.  MBssouri,  K.  &  T.  R.  Co.,  11  I.  C.  C.' 
Rep.  296,  331,   (399-A)  ;  13  I.  C.  C.  Rep.  418,  425,   (399-C). 

Compare  I.  C.  C.  v.  Lehigh  Valley  R.  Co.,  74  Fed.  784,  787,  (124-B). 
where  the  method  adopted  of  computing  the  cost  of  service  over  a  given 
branch  was  held  to  be  too  unreliable  to  form  a  basis  for  decision. 

(4)  See  Harlan,  C,  in  Frye  v.  Northern  Pac.  R.  Co.,  13  I.  C.  C.  Rep. 
501,  507-8,   (635),  quoted  infra,  §80. 
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same  or  other  lines,  this  is  cogent  evidence  that  the  railroad  is 
receiving  more  than  a  reasonable  return  for  the  transportation. 

There  are,  therefore,  two  ways  in  which  a  rate  may  be  said  to 
be  relatively  unreasonable :  first,  where  a  less  rate  is  charged  on  a 
competitive  commodity,  producing  an  undue  discrimination,  and 
second,  where  it  is  out  of  proportion  to  other  rates  on  non-competi- 
tive articles.  The  first  case  does  not  properly  come  under  Sec- 
tion I  of  the  Act,  but  under  Sections  2  and  3 ;  the  second  is  really 
a  case  of  inherent  reasonableness,  this  reasonableness  being  de- 
termined, as  it  were,  by  circumstantial  evidence,  instead  of  by  a 
direct  calculation  'of  the  actual  return  to  the  carrier  from  hauling 
the  traffic. 

The  Courts  and  the  Commission  have  used  the  expressions 
"reasonable  per  s^'  and  "relatively  reasonable"  without  an  en- 
tirely clear  explanation  of  what  was  meant  by  these  terms.^  It  is 
believed,  however,  that  it  is  highly  important  that  the  distinctions 
to  which  attention  has  just  been  called  should  be  borne  in  mind, 
in  connection  with  any  discussion  of  the  reasonableness  of  rates. 

51.     Application  of  Law  of  Supply  and  Demand  to  Bailroad  Bates. 

The  Commission  has  said,  on  a  numlber  of  occasions,  that  trans- 
portation by  a  common  carrier  is  a  service  of  a  quasi-public  char- 
acter, not  to  be  sold  to  the  highest  bidder,  and  not  subject  to  the 
Law  of  Supply  and  Demand.^Unless  explained,  this  statement  may 
perhaps  be  misleading.  The  duty  of  the  common  carrier  toward 
the  public  is  certainly  very  different  from  that  of  the  ordinary 

(5)  See  supra,   §49,  n.(l). 

(6)  Myer  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  9  I.  C.  C.  Rep.  78,  83, 
(296). 

Re  Proposed  Advances  in  Freight  Rates,  9  I.  C.  C.  Rep.  382,  386,  405, 
(313). 

Central  Yellow  Pine  Ass'n.  v.  Illinois  Central  R.  Co.,  10  I.  C.  C.  Rep. 
505,  536,   (369-A). 

Tift  V.  Southern  R.  Co.,  10  I.  O.  C.  Rep.  548,  582,   (370). 

Tift  V.  Southern  Ry.  Co.,  138  Fed.  753,   (319-B). 

Missouri,  K.  &  T.  Railway  Co.'s  Rates,  11  I.  C.  C.  Rep.  238,  271,  (397). 

And  cf.  Thompson  Lumher  Co.  v.  Illinois  Cent.  R.  Co.,  13  I.  C.  C.  Rep. 
657,  666,   (658). 

Oregon  &  W.  Co.  v.  Union  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  1,  8,  (661). 
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merchant.'^  In  return  for  the  extraordinary  powers  granted  and 
in  consideration  of  the  practical  monopoly  acquired,  the  common 
carrier  is  required  to  charge  reasonable  rates  and  to  treat  all  ship- 
pers alike.  He  cannot,  like  the  merchant,  charge  what  he  can  get 
for  his  transportation.  It  is  not  true,  however,  that  the  Law  of 
Supply  and  Demand  plays  no  part  at  all  in  adjusting  transporta- 
tion charges,  or  that  in  fixing  rates  no  weight  is  to  be  given  to  the 
consideration  of  what  rate  the  traffic  will  bear.^  Both  of  these 
principles  enter  into  the  regulation  of  rates,  but  neither  of  them 
is  allowed  the  full  sway  permitted  in  mercantile  transactions  of  a 
purely  private  nature. 

Rates  are  not  adjusted  solely  on  the  basis  of  Cost  of  Service  to 
the  Carrier.  The  railroads  are  entitled  to  consider  also  the  Value 
of  the  Service  to  the  Shipper.  They  are  not  permitted,  however, 
to  charge  an  exorbitant  rate  simply  because  a  shipper  can  afford  to 
pay  such  a  rate  and  cannot  get  his  goods  to  market  except  over 
the  road  in  question. 

52.     Circunistaiices  Properly  Considered  by  Carrier  in  Adjusting 
Sates9 — Cost  and  Vaiue  of  Service. 

The  Commission  and  the  Courts  have  made  a  number  of  gen- 
eral statements  as  to  the  various  circumstances  which  prpperly 
enter  into  the  adjustment  of  rates.^"    On  analysis  it  will  be  found, 

(7)  See  U.  S.  v.  Trans-Missouri  Freight  Ass'n.  1'66  U.  S.  290,  320- 
322,  332-333;   17  Sup.  Ct.  540;  41  L.  Ed.  1007,   (1897). 

New  York  Prod.  Ex.  v.  Baltimore  &  0.  R.  Co.,  7  I.  C.  C.  Rep.  612,  661, 
(252). 

(8)  See  I.  C.  C.  v.  Chicago,  G.  W.  R.  Co.,  141  Fed.  1003,  1008,  1015, 
(364-8). 

(9)  In  the  ensuing  discussion  many  principles  are  referred  to  and  au- 
thorities cited  which  bear  primarily  on  the  question  of  discrimination. 
Problems  of  reasonableness  and  of  discrimination  and  preference  are  so 
interwoven  in  the  decided  cases  that  there  is  scarcely  a  decision  on  one 
point  which  does  not  also  bear  on  the  other. 

(10)  1st  Ann.  Rep.  1  I.  C.  C.  Rep.  317-322. 

Evans  v.  Oregon  R.  &  N.  Co.,  1  I.  C.  C.  Rep.  325,  (32). 

Boston  Ch.  of  Com.  v.  Lake  S.  &  M.  S.  R.  Co.,  1  I.  C.  C.  Rep.  43'6, 
452,    (38). 

Howell  V.  New  York,  L.  E.  &  W.  R.  Co.,  2  I.  C.  C.  Rep.  272,  282-5, 
(59). 

Delaware,  St.  Gr.  v.  New  York,  P.  &  N.  R.  Co.,  4  I.  C.  C.  Rep.  588, 
602,    (125). 
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however,  that  all  these  circumstances  fall  within  one  or  both  of 
the  two  main  considerations  heretofore  referred  to, — the 
Cost  of  the  Service  to  the  Carrier  and  the  Value  of  the  Service  to 
the  Shipper.ii  Neither  of  these  considerations  is  a  proper  test  by 
itself;  both  should  be  considered  together. i^  Practically  all  the 
cases  in  which  the  reasonableness  of  a  given  rate  must  be  passed 
on  by  the  Commission  or  by  the  Courts,  are  cases  in  which  it  is 
necessary  to  come  to  some  equitable  compromise  between  these 
two  conflicting  considerations,  the  shipper  alleging  that  the  rate  in 
question  is  so  high  as  to  deprive  him  of  profit,  and  the  carrier 
contending  that,  if  reduced,  it  will  deprive  the  stockholders  of  a 
reasonable  return  on  their  investment.  A  rate  must  be  considered 
from  both  points  of  view.  The  carrier  cannot  charge  exorbitant 
rates  though  the  traffic  will  stand  such  rates ;  nor  can  it  be  re- 
quired to  haul  goods  at  a  loss  merely  because  the  traffic  will  not 
bear  remunerative  rates. i*    Within  these,  two  extremes,  however, 

Buchanan  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Hep.  7,  11,  (136). 
Colorado  Fuel  Co.  v.  Southern  Pac.  E.  Co.,  6  I.  C.  C.  Rep.  488,  515, 
(201-A). 
I.  C.  C.  V.  Chicago,  G.  W.  R.  Co.,  141  Fed.  1003,  1015,   (364-B). 

(11)  The  Courts  have  also  stated  that  the  "general  public  interest" 
must  be  considered,  but  this  would  seem  to  mean  merely  the  combined 
interest  of  the  stockholders  of  the  railroad  and  that  of  the  persons  who 
ultimately  pay  the  rate. 

See  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  118  Fed.  613,  624,   (275-B). 

I.  C.  C.  V.  Chicago,  G.  W.  R.  Co.,  141  Fed.  1003,  1015,   (364-B). 

In  I.  C.  C.  V.  Louisville,  N.  &  E,  Co.,  73  Fed.  409,  419,  (156-B),  Judge 
Clark  said  : 

"It  must  be  kept  in  mind,  too,  that  the  carriers'  business  of  transporting 
goods  involves  the  rights  of,  and  the  necessity  of  doing  justice  to  three 
parties.  The  interest  of  the  seller  at  the  point  of  departure,  the  rights 
of  the  carrier,  and  the  rights  or  interest  of  the  trader  or  consumer  at  the 
point  of  delivery,  are  all  concerned  in  a  given  transaction,  and  must  be 
duly  considered  by  a  tribunal  or  court  in  the  decision  of  any  case  involv- 
ing the  carrier's  freight  traffic." 

(12)  I.  C.  C.  V.  Delaware,  L.  &  W.  R.  Co.,  64  Fed.  723,  724,  (No.  2), 
(180-B). 

(13)  Delaware,  St.  Gr.  v.  New  York,  P.  &  N.  R.  Co.,  4  I.  C.  C.  Rep. 
588,  606,  (125). 

Re  Food  Product  Rates,  4  I.  C.  C.  Rep.  48,  66-7,  (106). 
Grain  Shippers'  Ass'n.  v.  Illinois   Cent.  R.   Co.,  8  I.   C.   C.  Rep.   158, 
176-7,   (263). 
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the  Law  of  Supply  and  Demand  plays  a  most  important  part.  The 
interest  of  the  shipper  and  consumer  in  having  the  traffic  moved 
must  be  considered  as  well  as  the  cost  of  the  service  to  the  rail- 
road,^*  but  in  a  consideration  of  the  result  of  the  business  to  the 
shipper,  the  fact  that  the  carrier  is  entitled  to  a  reasonable  return 
for  the  service  rendered  must  not  be  lost  sight  of.^^ 

53.     Same  Subject— Exceptional  Instances  in  WMch.  Bates  Have 
been  Based  on  Cost  of  Service  Alone — Demurrage  Cbargee. 

Although  both  cost  and  value  of  service  enter  into  the  deter- 
mination of  practically  all  rates,  in  some  few  instances  rates  have 
been  adjusted  on  the  basis  of  cost  of  service  alone.  This  was  done 
in  a  case  involving  the  proper  relation  of  rates  between  hogs  and 
cattle  and  the  products  thereof,^®  and  in  certain  cases  involving 
incidental  charges  for  refrigeration  ^''  and  for  switching.^^ 

(14)  Boston  Ch.  of  Com.  v.  Lake  S.  &  M.  S.  R.  Co.,  1  I.  C.  C.  Rep.  436, 
454,   (38). 

Thurber  v.  New  York  C.  R.  Co.,  3  I.  C.  C.  Rep.  473,  499,   (92). 

Re  Food  Product  Rates,  4  I.  C.  C.  Rep.  48,  74,   (106). 

Rice  V.  Western  N.  Y.  &  Penna.  R.  Co.,  4  I.  0.  C.  Rep.  131,  140, 
(111). 

Planters'  Compress  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  11  I.  C.  C. 
Rep.  382,  405,  406,  (402). 

Tift  V.  Southern  R.  Co.,  10  1.  C.  C.  Rep.  548,  585,  (370). 

I.  0.  C.  V.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1015,  (364-B). 

(15)  Re  Food  Product  Rates,  4  I.  C.  C.  Rep.  48,  66-67,    (106). 
Loud  V.  South  Car.  Co.,  5  I.  C.  C.  Rep.  529,  543,   (161). 

(16)  Squire  v.  Michigan  Cent.  R.  Co.,  4  L  C.  C.  Rep.  611,  (126). 

A  decision  of  this  kind,  of  course,  ignores  the  influence  of  market  com- 
petition. Under  later  decisions  by  the  Supreme  Court  the  carriers  would 
be  entitled  so  to  adjust  rates  on  competitive  commodities  as  to  equalize 
advantages  of  the  different  shippers  in  disposing  of  their  products  at 
the  point  of  destination. 

See  infra,  §§77-79,  199  et  seq. 

(17)  Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  360,  (357-A) ; 
11  L  C.  C.  Rep.  129,  (357-B). 

Cf.  Waxelbaum  v.  Atlantic,  C.  L.,  12  I.  C.  C.  Rep.  178,   (492). 

(18)  St.  Louis  H.  &  G.  Co.  v.  Mobile  &  0.  R.  Co.,  11  I.  C.  C.  Rep.  90, 
102,    (384-A);    (149  Fed.  609),    (384-B). 

Cf.  also  Cattle  Raisers'  Asso.  v.  Fort  Worth  &  B.  C.  R.  Co.,  7  I.  C. 
C.  Rep.  513,  555a,  (245-A) ;  10  L  C.  C.  Rep.  83,  (245-F)  ;  11  L  C.  C. 
Rep.  277,  296,  (245-G) ;  as  regards  the  $2.00  switching  charge  into 
Chicago;  also    (S99-A-F). 

In  the  cases  cited  in  the  three  foregoing  notes,  the  reasonableness  of 
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The  element  of  the  Value  of  the  Service  would  seem  to  have 
been  ignored  in  another  class  of  cases,  where  the  Commission 
has  held  that  a  difference  in  rates  may  not  properly  be  based  on 
the  use  to  which  the  article  shipped  is  to  be  put.^* 

A  demurrage  charge  has  been  held  to  be  in  the  nature  of  a  pen- 
alty, the  purpose  of  which  is  to  prevent  terminal  facilities  from 
becoming  congested,  and  hence  may  properly  be  fixed  at  a  figure 
largely  exceeding  the  rental  value  of  the  car.^" 

54.     Same  Subject — Early  Attitude  of  the  Commissioii  to  Ignore 
Value  of  Service. 

During  the  first  years  after  its  organization,  the  Commission 
failed  to  give  sufficient  weight  to  the  element  of  the  value  of  the 
service,  resulting  in  the  reversal  by  the  Courts  of  many  of  the 
•  Commission's  decisions.*^ 

the  charge  was  determined  by  the  actual  cost  of  the  transportation  ser- 
vice alone,  exclusive  of  interest  on  fixed  charges.  About  33  per  cent,  of 
an  ordinary  rate,  however,  is  usually  allowed  for  fixed  charges. 

(19)  Stowe-Fuller  Co.  v.  Penna.  E.  Co.,  12  I.  C.  C.  Rep.  215,  219, 
(499). 

Fort  Sm.  Tr.  Bur.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  651, 
(657). 

And  cf.  Capital  City  Co.  v.  Central  Vt.  R.  Co.,  11  I.  C.  C.  Rep.  104, 
(385). 

National  Maoh.  Co.  v.  Pittsburg  C.  C.  &  St.  L.  R.  Co.,  11  I.  C.  C. 
Rep.  581,  584,  (423). 

In  the  case  first  cited.  Lane,  C,  said: 

"We  cannot  regard  a  classification  as  scientific  or  a  difference  in  rates 
as  well  based  which  is  altogether  founded  upon  a  distinction  that  has 
no  transportation  significance.'' 

See  also  Admin.  Rul.  No.  34. 

Cf.  Admin.  Rul.  No.   2. 

Also  infra,  §108. 

(20)  Kehoe  v.  Charleston  &  N.  C.  R.  Co.,  11  I.  C.  C.  Rep.  166,  (391). 
See  also  infra,  §115. 

(21)  See  infra,  §§77-79,  199  et  seq. 
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55.     Difference  in.  Problem  of  Determining  Reasonableness  of  Bate 
Schedules  and  of  Specific  Bates. 

There  are  two  classes  of  cases  in  which,  from  the  standpoint  of 
the  carrier,  the  reasonableness  of  rates  has  been  investigated  by 
the  Courts.  The  first  is  where  the  question  concerns  the  propriety 
of  a  given  rate  on  a  specific  commodity,  and  the  second  where  it 
concerns  the  reasonableness  of  an  entire  schedule  of  rates,  pre- 
scribed by  a  State  Legislature  or  Commission.  In  the  latter  cases 
the  amount  of  return  to  the  carrier  under  the  schedule  in  ques- 
tion may  be  determined  with  reasonable  accuracy  by  subtracting 
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the  total  expenses  from  the  total  receipts,  but,  when  the  question 
concerns  a  rate  on  a  specific  article  this  is  impossible,  and  in  in- 
vestigations of  rates  under  the  Interstate  Commerce  Act  the  Com- 
mission and  the  Courts  proceed  almost  entirely  on  their  experi- 
ence in  such  matters,  aided  by  a  comparison  with  rates  on  similar 
commodities.^ 

It  is  not  here  proposed  to  attempt  to  cite  or  comment  on  the 
many  cases  involving  the  propriety  of  schedules  prescribed  by 
State  Commissions  and  contested  by  the  carrier  on  the  ground  that 
their  observance  will  amount  to  a  confiscation  of  its  property.^ 
Nor  is  it  deemed  worth  while  to  devote  much  space  to  reviewing 
the  various  attempts  in  reported  cases  to  calculate  in  dollars  and 
cents  the  net  return  to  a  carrier  from  the  whole  or  a  part  of  its 
traffic.  It  would  seem  sufficient  for  our  purpose  to  give  a  brief  out- 
line of  the  elements  properly  entering  into  the  cost  of  transporta- 
tion, as  these  are  emphasized  in  cases  arising  under  the  Interstate 
Commerce  Act. 

56.    The  Caxrier  Entitled  to  Fair  Betura  on  the  Value  of  that  Em- 
ployed for  the  Public  Convenience. 

"A  reasonable  rate  is  one  that  will  make  just  and  fair  return  to 
the  carrier  when  it  is  charged  to  all  who  are  to  pay  it  without  un- 
just discrimination  against  any,  and  when  the  revenue  it  produces 
is  subject  to  no  improper  reductions."  ^ 

"What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience."  * 

In  computing  the  value  of  the  property  employed  for  the  pub- 
lic convenience,  there  is  to  be  taken  into  consideration  "the  original 
cost  of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stocks,  the 

(1)  See  suprk,  §49. 

Also  Harlan,  C,  in  Frye  v.  Northern  Pao.  R.  Co.,  13  I.  C.  0.  Eep.  501, 
507-8,   (635),   (quoted  infra,  §80). 

(2)  The  leading  case  is  Smyth  v.  Ames,  169  U.  S.  466;  18  Sup.  Ct. 
Eep.  418;  42  L.  Ed.  819,   (1898). 

All  the  later  cases  bite  this  decision  and  hence  may  easily  be  found  by 
means  of  Sheppard's  Annotations. 

(3)  4th  Annual  Report  of  the  Commission,  4  I.  C.  C.  Rep.  363. 

(4)  Smyth  v.  Ames,  169  U.  S.  466,  547;  18  Sup.  Ct.  Rep.  418;  42  L. 
Ed.  819,    (1898). 

Brabham  v.  Atlantic  C.  L.,  11  I.  C.  C.  Rep.  464,  473,   (407). 
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present  as  compared  with  the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  property  under  particular  rates 
prescribed  by  statute  and  the  sum  required  to  meet  operating  ex- 
penses." ** 

57.    Proper  Method  of  Computing  Such  Value. 

The  test  is  not  the  amount  spent  by  the  railroad,  but  the  value 
of  that  used  for  the  public  benefit.  Extravagant  management  is 
therefore  no  excuse  for  high  rates  ^  and  the  purchase  or  rental 
price  of  a  line  is  not  a  proper  criterion  of  the  amount  of  return  it 
should  produce.'^ 

In  computing  the  cost  of  the  service  to  the  carrier,  care  must  be 
taken  to  separate  fixed  charges  from  cost  of  operation;  Per- 
manent improvements  are  not  properly  charged  as  part  of  the  an- 
nual operating  expenses.* 

(5)  Prouty,  C,  in  Ee  Proposed  Advances  in  Freight  Rates,  9  I.  C.  C. 
Rep.  382,  404,  (313),  quoting  from  the  opinion  of  the  Supreme  Court  in 
Smyth  V.  Ames,  supra. 

(6)  Shamberg  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  630,  660, 
(127). 

Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92,  164, 
(220). 

Grain  Shippers'  Asso.  v.  Illinois  Cent.  R.  Co.,  8  I.  C.  C.  Rep.  158,  182- 
183,   (263). 

Danville  v.  Southern  R.  Co.,  8  I.  C.  C.  Rep.  571,  583,  (377-B). 

Re  Proposed  Advances  in  Freight  Rates,  9  I.  C.  C.  Rep.  382,  403,  (313). 

See  also  New  Orleans  Cot.  Ex.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  2 
I.  C.  C.  Rep.  375,  388,   (66). 

Missouri,  K.  &  T.  R.  Co.  v.  I.  C.  C,  164  Fed.  645,   (399-E). 

(7)  Newland  v.  Northern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  131,  146,  (179). 
See  also  Kindel  v.  Adams  Exp.  Co.,  13  I.  C.  C.  Rep.  475,  490,  et  seq. 

(634). 

And  of.  Reynolds  v.  Southern  Express  Co.,  13  I.  C.  C.  Rep.  536,  539, 
(640). 

Also  Society  Am.  PI.  v.  United  States  Ex.  Co.,  12  I.  0.  C.  Rep.  120, 
126,   (479). 

(8)  Central  Yel.  P.  Asso.  v.  Illinois -Cent.  R.  Co.,  10  I.  C.  C.  Rep.  50S, 
544,    (369-A). 

Cattle  Raisers'  Asso.  v.  Missouri,  K.  &  T.  R.  Co.,  13  I.  C.  C.  Rep.  418, 
432,   (399-C). 

Illinois  Cent.  R.  Co.  v.  I.  C.  C,  206  U.  S.  441,  461;  51  L.  Ed.  1128; 
27  Sup.  Ct.  Rep.  700,   (369-B). 

But  cf.  Southern  Pao.  R.  Co.  v.  Board  of  R.  Com'r's.,  78  Fed.  236,  265, 
(1896). 
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When  a  rate  yields  a  reasonable  return  on  capital  invested,  the 
railroads  are  not  justified  in  increasing  it  merely  because  addi- 
tional revenue  is  needed.^ 

Although  increased  expenses  to  the  railroad  justify  an  advance 
in  rates.i"  this  advance  should  be  made  on  the  entire  traflfic  and 
the  burden  of  it  should  not  be  placed  entirely  on  one  or  on  a  few 
commodities.^^ 

On  a  new  railroad  liberal  rates  are  allowed  until  earnings  are 
sufficiently  large  to  yield  a  fair  return  on  the  actual  expenditure. '^ 

The  following  are  the  principal  items  of  operating  expenses 
which  have  been  emphasized  by  the  Commission  as  properly  in- 
fluencing the  fixing  of  rates  of  carriers. 

58.     Distance — An  Important  but  not  Always  a  Controlling  IFactor. 

An  obvious  method  of  fixing  rates  would,  of  course,  be  to  con- 
struct all  tariffs  on  a  mileage  basis,  but  this  method,  although  pos- 
sessing the  advantage  of  simplicity,  has  always  been  considered 
entirely  impracticable  as  applied  to  railroads  in  the  United  States, 
because  of  the  varying  conditions  in  different  parts  of  the  country. 
To  have  adopted  it  in  this  country  would  undoubtedly  have  pre- 
vented the  wonderful  development  of  the  West,  which  was  made 
possible  only  by  the  enterprise  and  co-operation  of  the  railroads 
in  allowing  very  low  rates  on  long  hauls  of  staple  commodities. 
It  is  the  method  always  favored  by  the  established  producer  as 
against  the  pioneer  in  newly  developed  districts.  As  an  economic 
proposition,  to  prevent  the  carriers  from  annihilating  distance,  and 

(9)  Tift  V.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  548,  585,  (370). 

(10)  ,  Cattle  Raisers'  Asso.  v.  Missouri,  K.  &  T.  R.  Co.,  13  I.  C.  C.  Rep, 
418,  430,  (399-C). 

(11)  Hill  Cotton  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  6  I.  C.  C.  Rep.  601,. 
620,   (210). 

National  Hay  Asso.  v.  Lake  Sh.  &  M.  S.  R.  Co.,  9  I.  C.  C.  Rep.  264,  304, 
(309-A). 

(12)  Newland  v.  Northern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  131,  146, 
(179). 

Hill  Cotton  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  6  I.  C.  C.  Rep.  601,  622,. 
(210). 

Arkansas  R.  Com.  v.  St.  Louis  &  N.  A.  R.  Co.,  12  I.  C.  C.  Rep.  233^ 
(503). 

Memphis  Fr.  Bur.  v.  Fort  Sm.  &  W.  R.  Co.,  13  I.  O.  C.  Rep.  1,  9,  (561), 

But  see  Cary  v.  Eureka  Sp.  R.  Co.,  7  I.  C.  C.  Rep.  286,  316,  (235). 
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from  putting  the  distant  producer  on  a  plane  with  his  more  fa- 
vorably situated  rival,  would  appear  to  be  analogous  to  the  prohi- 
bition of  the  introduction  of  machinery  because  of  the  consequent 
hardship  to  skilled  hand  labor  which  would  result.^* 

The  Commission  has  always  recognized  distance,  however,  as  a 
most  important  consideration  in  rate  making  and  has  said  that,  as 
a  general  rule,  other  things  being  equal,  distance  should  be  a 
controlling  factor,  and  rates  between  distant  points  should  ex- 
ceed those  between  points  less  distant.^*  Distance,  however,  has 
never  been  regarded  as  the  sole  consideration.  As  said  by  Com- 
missioner Prouty,i5  "Rates  cannot  be  made  with  a  yard  stick." 
Where,  therefore,  other  circumstances  are  present  which  out- 
weigh the  importance  of  the  length  of  the  haul,  either  as  affect- 
ing the  cost  or  the  value  of  the  service,  it  has  held  that  distance 
may  properly  be  disregarded.^* 

(13)  The  stagnation  to  business  and  commerce  resulting  from  the 
adoption  of  the  mileage  system  on  continental  railroads,  is  forcibly  pre- 
sented in  Mr.  Hugo  Meyer's  interesting  book  on  "Governmental  Regula- 
tion of  Railroad  Rates." 

(14)  Eau  Claire  Board  of  Tr.  v.  Chicago  M.  &  St.  P.  R.  Co.,  5  I.  C.  C. 
Rep.  264,  290,   (151). 

Hill  V.  Nashville  C.  &  St.  L.  R.  Co.,  6  I.  C.  C.  Rep.  343,  358,  (197). 

Cordele  Machine  Shop  v.  Louisville  &  N.  R.  Co.,  6  I.  C.  C.  Rep.  361,  371, 
(198). 

Omaha  Com.  Club  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  647,  674, 
(312). 

Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92,  164- 
165,  (220). 

Cincinnati  Freight  Bur.  v.  Cincinnati  N.  O.  &  T.  P.  R.  Co.,  7  I.  C.  C. 
Rep.  180,  191,   (221). 

Southern  Groc.  Co.  v.  Georgia  IS  or.  R.  Co.,  12  I.  C.  C.  Rep.  229,  (502). 

(15)  Kindel  v.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  603,  628, 
(288). 

See  also  Kansas  Bd.  of  R.  Comm'rs.  v.  Atchison,  T.  &  S.  P.  R.  Co.,  8  I. 
C.  C.  Rep.  304,  307,   (268). 
Wilhoit  V.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  138,  140,   (483). 
I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  424,  (156-B). 

(16)  Savannah  Bur.  v.  Charleston  &  S.  R.  Co.,  7  I.  C.  C.  Rep.  458, 
474,   (243).  * 

New  York  Prod.  Ex.  v.  Baltimore  &  O.  R.  Co.,  7  I.  C.  C.  Rep.  612,  COT, 
(252). 
Since  the  recognition  of  market  competition  as  a  justification  for  prrf- 
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59.    Distance— QTOuping  System  of  Kate  Haking. 

In  many  parts  of  the  country  all  shipping  points  situated  in  a 
more  or  less  extensive  area  are  placed,  for  the  purpose  of  rate 
making,  in  so-called  "rate-groups,"  and  a  blanket  rate  applied  to 
all,  although  some  are  more  distant  than  others.  In  passing  on 
the  legality  of  rates  so  constructed,  as  creating  an  undue  prefer- 
ence in  favor  of  the  more  distant  points,  the  importance  of  the 
element  of  distance  has  frequently  been  considered  by  the  Courts 
and  by  the  Commission.  On  a  number  of  occasions  the  Commis- 
sion has  said  that  it  does  not  regard  group  rates  as  necessarily  il- 
legal simply  because  the  same  rate  is  allowed  more  distant  points 
or  because  the  element  of  distance  is  disregarded,  and  that  the 
grouping  system  "becomes  illegal  only  when  it  is  shown  that 
illegal  results  flow  from  it."  ^'^ 

The  meaning  of  this  general  statement  appears  from  other 
decisions.  In  certain  sections  of  the  country,  where  peculiar  con- 
ditions affect  the  traffic,  the  grouping  system  is  the  most  equitable 
as  well  as  the  most  practicable  method  of  constructing  rates. 
Thus,  all  the  mines  in  a  certain  district  or  all  the  wheat  growers  in 
a  given  wheat-belt  demand  the  same  rate  to  market,  and  to  allow 
such  a  rate  stimulates  expansion  of  the  industry.  The  Commis- 
sion recognizes  that  this  system  has  been  in  force  throughout 
the  history  of  railroading,  and  although  a  certain  amount  of  hard- 

erenees  among  localities  (see  infra,  Chap.  Vn,  §§76-78,  and  Ohap.  XVII 
§199  et  seq.),  the  element  of  distance  is  of  little  practical  importance  in 
such  cases.  It  is  still  important,  however,  in  cases  under  Section  1.  Thus 
it  seldom  happens  that  a  rate  to  a  distant  locality  can  be  held  to  constitute 
an  undue  preference  of  such  locality  over  one  less  distant  because  the  lat- 
ter is  required  to  pay  the  same  or  a  higher  rate;  but  it  very  often  happens 
that  a  rate  is  declared  unreasonable  on  comparison  with  less  rates  to  more 
distant  points. 

(17)  La  Crosse  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  I.  C.  C.  Rep,  629,  631, 
(45). 

Howell  V.  New  York,  L.  E.  &  W.  R.  Co.,  2  I.  C.  C.  Rep.  272,  294,  (59). 

Bovaird  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  56,  66, 
(576). 

See  also  Desel  Co.  v.  Kansas  City  S.  R.  Co.,  12  I.  C.  C.  Rep.  220, 
(500). 
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ship  is  bound  to  result  from  it,^*  the  Commission  is  not  disposed 
to  interfere  except  in  extreme  cases.  ^^ 

There  may  properly  be  different  groupings  for  different  com- 
modities, the  groups  being  so  arranged  that  the  regions  of  pro- 
duction of  the  same  article  are  grouped  together.'**' 

60.    Distance — Oroup  Rates  Justified  by  Commercial  or  Market 
Competition. 

The  legality  of  group  rates  has  been  approved  by  the  Comftiis- 
sion  in  a  number  of  cases.*^  In  other  cases,  however,  where  the 
difference  in  transportation  expenses  over  the  various  parts  of 
the  group  was  so  exceptionally  broad  that  the  Commission  con- 
sidered it  unfair  that  the  nearer  points  be  deprived  of  the  "geo- 
graphical advantages"  to  which  it  considered  them  naturally  en- 
ds) Desel-Boettcher  Co.  v.  Kansas  City  So.  R.  Co.,  12  I.  C.  C.  Rep. 
220,  222,   (500). 

Mitchell  V.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  324,  325, 
(516). 

Rhinelander  Co.  v.  Northern  Pao.  R.  Co.,  13  I.  C.  C.  Rep.  633,  636, 
(654). 

(19)  See  also  Eau  Claire  Bd.  of  Tr.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  5 
I.  C.  C.  Rep.  264,  290,  (151). 

Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17, 
(291). 

Southern  Croc.  Co.  v.  Georgia  Nor.  R.  Co.,  12  I.  C.  C.  Rep.  229, 
(502). 

(20)  Desel  Co.  v.  Kansas  City  So.  R.  Co.,  12  I.  C.  C.  Rep.  220,  (500). 

(21)  Howell  V.  New  York,  L.  E.  &  W.  R.  Co.,  2  I.  C.  C.  Rep.  272,  288, 
(59),   (but  see  Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C. 

Rep.  92,  (220),  Brockway  v.  Ulster  &  D.  R.  Co.,  8  I.  C.  C.  Rep.  21), 
(255). 

Rend  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  540,   (69). 

Lippman  v.  Illinois  C.  R.  Co.,  2  I.  C.  C.  Rep.  584,  586,  (73). 

Imperial  Coal  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  2  I.  C.  C.  Rep.  618, 
(76),   (but  see  page  641). 

Coxe  Bros.  v.  Lehigh  Val.  R.  Co.,  4  L  C.  C.  Rep.  535,  586,   (124:-A). 

Lehmann,  Higginson  &  Co.  v.  Texas  &  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  44 
(139). 

Phillips  Bailey  &  Co.  v.  Louisville  &  N.  R.  Co.,  3  I.  C.  C.  Rep.  93,  106, 
(259). 

Kindel  v.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  608,  628,   (288). 

St.  Louis  Bus.  Men's  League  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C. 
Rep.  318,  (311). 
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titled,  it  has  refused  to  sanction  the  blanket  rates  in  force.22 
Most  of  the  latter  cases  antedate  the  decisions  by  the  Su- 
preme Court  holding  that  market  or  commercial  competition 
justifies  a  rate  preference  between  localities.^s  Under  these  de- 
cisions a  carrier  is  clearly  entitled  to  charge  the  same  rate  to  two 
points  not  equally  distant,  provided  the  rate  to  the  near  point  is 
not  unreasonable  per  se,  and  the  rate  to  the  distant  locality  is  not 
less  than  the  cost  of  transportation,  and  is  necessary  to  enable  the 
shipper  to  market  his  commodity.  Decisions  by  the  Commission 
prior  to  1900,  involving  questions  of  preferences  among  localities, 
were  rendered  under  a  misinterpretation  of  the  Act  in  this  par- 
ticular, and  it  is  believed  that  there  are  very  few  group  rates 
which  would  not  receive  the  sanction  of  the  Supreme  Court  at  the 
present  time. 

61.     Distance— Group   Sates   Tested  \tj  Average  Distance — Short 
Line  Distance  the  Proper  Test. 

Where  a  blanket  or  group  rate  is  complained  of  as  unreason- 
able in  itself,  and  not  as  an  undue  preference  of  shippers  at  the  far 
end  of  the  group,  the  reasonableness  of  the  rate  as  a  whole  is 
tested  by  the  charge  to  or  from  a  point  in  the  middle  of  the  group 
and  not  by  one  at  the  far  end.^* 

In  computing  distance,  short  line  distance  is  the  proper  test  and 

(22)  Spokane  Mer.  Un.  v.  Northern  Pae.  R.  Co.,  5  I.  C.  C.  Rep.  478, 
505,  506,    (157). 

Minneapolis  C*.  of  Com.  v.  Great  Northern  R.  Co.,  5  I.  C.  C.  Rep.  571, 
(163). 

Newland  v.  Northern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  131,  145,    (179). 

Evans  v.  Union  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  520,  547,    (203). 

Omaha  Com.  Club  v.  Chicago,  R.  I.  &  Pae.  R.  Co.,  6  I.  C.  C.  Rep.  647, 
680,    (212). 

Rea  V.  Mobile  &  Ohio  R.  Co.,  7  I.  C.  C.  Rep.  43,  (216). 

Milk  Prod.  Asso.  v.  Del.  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92,  (220). 

Nebraska  R.  Com.  v.  Union  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  349,  355-356, 
(619). 

Com  Belt  Asso.  v.  Chicago  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep.  376,  396, 
(704). 

(23)  See  infra.  Chap.  VII,  §§77-79,  and  Chap.  XVII,  §199  et  seq. 

(24)  Coxe  Bros.  v.  Lehigh  V.  A.  Co.,  4  I.  C.  C.  Rep.  535,  586,  (124-A). 
Delaware  St.  Gr.  v.  New  York  P.  &  N.  R.  Co.,  5  I.  C.  C.  Rep.  161,  163, 

(125). 
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not  the  actual  distance  over  the  road  making  the  rate  complained 
of." 

62.    Distance— Ton-MUe  Kate  Should  Decrease  as  Iiength  of  Haul 
Increases. 

While  normally  a  rate  should  increase  with  the  distance,  this 
is  true  only  of  the  total  rate,  and  it  is  firmly  established,  as  a  gen- 
eral rule,  that  the  rate  per  ton-mile  should  decrease  as  the  dis- 
tance increases.  As  the  distance  doubles,  therefore,  the  rate 
would  not  double  although  it  would  increase.  In  Farrar  v.  East 
Tenn.  V.  &  G.  R.  Co.,^*  Commissioner  Bragg  said : 

"It  is  a  very  familiar  rule  in  the  transportation  of  freight  by 
railroads  and  has  become  axiomatic,  that  while  the  aggregate 
charge  is  continually  increasing  the  further  the  freight  is  carried, 
yet  the  rate  per  ton  per  mile  is  constantly  growing  less  all  the 
time,  unless  there  be  exceptional  conditions  modifying  this  rule. 
In  consequence  of  the  existence  of  this  rule  the  increase  of  the  ag- 
gregate charge  continues  to  be  less  in  proportion  every  hundred 
miles  after  the  first,  arising  out  of  the  character  and  nature  of  the 
service  performed  and  the  cost  of  service;  and  thus  it  is  that 
staple  commodities  and  merchandise  are  enabled  to  bear  the 
charges  of  transportation  from  and  to  the  most  distant  portions 
of  our  country." 

In  New  Orleans  Cot.  Exch.  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Qo.P  Commissioner  Morrison  thus  stated  the  rule: 

"It  is  as  nearly  settled  as  anything  relating  to  railroad  charges 
can  be,  that  under  like  conditions  freight  can  be  profitably  carried 
long  distances  at  rates  proportionately  lower  than  short  dis- 
tances." 28 

(25)  Lincoln  Bd.  of  Tr.  v.  Missouri  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  15S 
(56). 

Minneapolis  Ch.  of  Com.  v.  trreat.Nor.  R.  Co.,  5  I.  C.  C.  Rep.  571,  594, 
(163). 

Milwaukee  Cham,  of  Com.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  7  I.  C.  C. 
Rep.  481,  SOS,  etc.,   (244). 

(26)  1  I.  C.  C.  Rep.  480,  487,   (40). 

(27)  2  I.  C.  O.  Rep.  375,  385,  (66). 

(28)  See  also  Re  LouisviUe  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,  61-2, 
(13). 

Vermont  St.  Gr.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158,  181,   (24). 
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This  principle  is  not,  however,  one  required  by  the  statute  and  it 
is  subject  to  qualifications  and  exceptions.^^  Thus,  where  the 
first  part  of  a  haul  is  through  a  prosperous  and  thickly  settled 
country  and  the  latter  part  through  a  region  sparsely  populated, 
the  rate  per  ton-mile  may  properly  increase  after  the  line  leaves 
the  settled  district.^" 

63.    Consistency  of  Conunodity  Shipped  and  Hethod  of  Shipment. 

Since  railroad  rates, — ^unlike  ocean  rates, — are  based  not  on 
space  occupied  but  on  weight  carried,  an  important  element  in 
fixing  the  rate  of  a  commodity  is  the  amount  which  can  be  placed 

Milwaukee  Ch.  of  Com.  v.  Flint  &  P.  M.  R.  Co.,  2  I.  C.  0.  Rep.  553, 
(71). 

Lippman  v.  Illinois  Cent.  R.  Co.,  2  I.  C.  C.  Rep.  584,   (73). 

New  Orleans  Cot.  Bxch.  v.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  534,  559, 
(96). 

Coxe  V.  Lehigh  Val.  R.  Co.,  4  I.  C.  C.  Rep.  535,  562,   (124-A). 

Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  488,  513, 
(201-A). 

Hilton  Lumber  Co.  v.  Wihnington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17,  31, 
(391). 

St.  Louis  H.  &  G.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90,  101, 
(384-A). 

Moran  v.  Missouri  Pae.  R.  Co.,.  11  I.  C.  C.  Rep.  598,  (425). 

Cattle  Raisers'  Asso.  \.  Missouri  K.  &  T.  R.  Co.,  13  I.  C.  C.  Rep.  418, 
426,  (399-C). 

See  also  McGrew  v.  Missouri  Pac.  R.  Co.,  8  I.  C.  C.  Rep.  630,  636, 
(289). 

St.  Louis  H.  &  G.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C."  Rep.  486,  493, 
(410). 

(29)  Mankato  Mfgrs.  Un.  v.  Minneapolis  &  St.  L.  R.  Co.,  4  I.  C.  C. 
Rep.  79,  85,  (107). 

Hjlton  ijumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17,  31, 
(291). 

(30)  Minnesota  Bus.  Men's  Asso.  v.  Chicago,  St.  Paul,  M.  &  O.  R.  Co., 
2  L  C.  C.  Rep.  52,   (48). 

Minnesota  Bus.  Men's  Asso.  v.  Chicago  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  73, 
(50). 

Lincoln  Bd.  of  Tr.  v.  Burlington  &  M.  R.  Co.,  2  I.  C.  C.  Rep.  147,  (55). 

See  also  cases  where  the  rate  for  the  shorter  distance  is  restricted  by 
charter : 

Johnston  v.  St.  Louis  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  73,  (469) ; 

Or  by  State  legislation  (infra,  Chap.  VIII,  §99). 
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in  a  .car.31  A  heavier  commodity  should  not  generally  be  given  a 
lower  rate  than  a  lighter  one.^a  Similarly,  an  article  of  which 
only  a  small  amount  in  weight  can  be  loaded  in  a  car  should  have 
a  higher  rate  than  one  which  can  be  loaded  less  heavily,  since  the 
dead  weight  of  the  car  itself  is  the  same  in  each  case.*^  A  heavy 
carload  should  properly  net  the  carrier  more  in  the  aggregate,  al- 
though the  rate  per  lOO  pounds  should  be  less.**  So  also,  an  ar- 
ticle shipped  in  a  manner  to  yield  more  revenue  to  the  carload 
than  that  shifted  in  a  different  manner,  should  ordinarily  take  a 
lower  rate.2^ 

In  cases,  however,  where  it  has  appeared  that  the  better  method 
of  shipment  was  accessible  only  to  a  limited  and  powerful  class  of 
shippers,  the  Commission  has  refused  to  apply  this  principle.** 
In  another  case  the  Commission  would  also  seem  to  have  unduly 

(31)  I.  C.  C.  V.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1015,   (364-B). 
In  Thompson  Co.  v.  Illinois  Cent.  E.  Co.,  13  I.  C.  C.  Rep.  657,  665, 

(658),  Lane,  C,  said: 

"Among  many  expert  railroad  men  the  revenue  per  car  of  freight  is 
recognized  as  one  of  the  safest  eriterions  as  to  earnings." 

(32)  Truck  Farmers'  Asso.  v.  Northeastern  R.  of  S.  C,  6  I.  C.  0. 
Rep.  295,  320,  (191-A). 

(33)  Potter  Mfg.  Co.  v.  Chicago  &  G.  T.  R.  Co.,  5  I.  C.  C.  Rep.  514, 
524,   (160). 

Milk  Prod.  Asso.  v.  Delaware  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.,  92,  112- 
113,  168,  (220). 

(34)  Murphy  v.  Wabash  R.  Co.,  5  I.  C.  C.  Rep.   122,  129,   (143). 

(35)  Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep. 
92,  169,   (220). 

Cf.  Trades  League  v.  Philadelphia  W.  &  B.  R.  Co.,  8  I.  C.  C.  Rep.  368, 
374,   (274). 

(36)  Independent  Refiners'  Asso.  v.  Western  N.  Y.  &  Penna.  R.  Co., 
5  L  C.  C.  Rep.  415,  431,  440,  (155-A),  (but  see  208  U.  S.  208;  28  Sup.  Ct. 
Rep.  268;  52  L.  Ed.  493,   (155-F),  infra). 

See  also  Rice  v.  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  503,   (42). 

Scofield  V.  Lake  a  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  90,  111,  (51). 

Re  Relative  Tank  &  Bbl.  Rates  on  Oil,  2  I.  C.  C.  Rep.  365,  (65). 

Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  L  C.  C.  Rep.  131,   (111). 

Rice  V.  Cincinnati  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  (147). 

In  these  cases  the  Commission  refused  to  sanction  a  rate  per  100  pounds 
on  oil  in  tank  cars  less  than  that  charged  on  oil  in  barrels,  and  in  cer- 
tain of  them  ordered  the  carriers  to  cease  charging  for  the  weight  of  the 
barrel  wherever  they  did  not  charge  for  the  weight  of  the  tank  which 
was  part  of  the  car.     The  Standard  Oil   Co.   owned  practically  all  the 
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disregarded  the  element  of  car  capacity,  holding  that  cotton  ship- 
ped in  round  bales,  loading  45,000  to  50,000  pounds  to  the  car, 
was  not  entitled  to  a  lower  rate  per  100  pounds  than  that  shipped 
in  square  bales,  loa:ding  but  25,000  pounds  to  the  car.*^ 

The  attitude  of  the  Commission  would  seem  to  be  that  where  a 
commodity  is  shijpped  in  different  kinds  of  packages,  the  same 
rate  per  100  pounds  should  be  applied  to  each  s*  unless  a  rea- 
son be  shown  why  this  is  not  proper.^® 

The  consistency  of  a  commodity  of  course  affects  the  risk  to 
the  carrier  in  transporting  it,  and  this  the  road  is  entitled  to  con- 
sider in  fixing  rates.  Where  an  article  is  of  a  perishable  nature, 
so  as  to  require  exceptional  speed  in  transportation,  a  higher  rate 
is  proper  on  account  of  this.*"  The  element  of  risk  is  also  af- 
fected by  the  value  of  the  commodity,  a  more  valuable  article  sub- 
tank  cars.  The  Supreme  Court,  in  Penn  Eef.  Co.  v.  Western  N.  Y.  & 
P.  R.  Co.,  208  U.  S.  203;  28  Sup.  Ct.  Eep.  268;  52  L.  Ed.  493  (155-F), 
refused  to  enforce  the  order  of  the  Commission  in  the  ease  first  above 
cited,  but  did  not  pass  expressly  on  the  point  here  under  discussion. 

See  also  infra.  Chap.  XIII,  §151. 

(37)  Planters'  Compress  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  11 
I.  C.  C.  Eep.   382,    (402). 

Planters'  Compress  Co.  v.  Missouri  K.  &  T.  E..  Co.,  11  I.  C.  C.  Rep. 
606,   (426),  (see  dissenting  opinion  by  Prouty,  C.) 

Cf.  also  New  Orleans  Cot.  Ex.  y.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep. 
534,  571,   (96). 

The  decisions  in  first  two  cases  above  cited  appear  to  the  author  to  be 
incorrect  and  the  reasoning  in  Commissioner  Prouty's  dissenting  opinion 
conclusive.  The  decision  of  the  majority  was  evidently  the  result  of  the 
tendency  on  the  part  of  the  Commission  to  protect  the  many  against  the 
few.  The  same  attitude  would  seem  to  have  been  responsible  for  the  tank 
and  barrel  shipment  decisions  against  the  Standard  Oil  Co.  in  the  previous 
note. 

(38)  Cannon  v.  Mobile  &  0.  R.  Co.,  11  I.  C.  C.  Rep.  537,  545,  (418). 

(39)  Philadelphia  Tr.  L.  v.  Philadelphia  W.  &  B.  R.  Co.,  8  I.  C.  C. 
Rep.  368,    (274). 

See  also  Rhode  Island  Egg,  etc.,  Co.  v.  Lake  S.  &  M.  S.  R.  Co.,  6  I. 
C.  C.  Rep.  176,  185-6,   (183). 

(40)  American  Fr.  Un.  v.  Cincinnati  N.  O.  &  T.  P.  R.  Co.,  12  I.  C.  C. 
Rep.  411,  (527). 

See  also  Brady  v.  Pennsylvania  R.  Co.,  2  I.  C.  C.  Rep.  131,  141,   (53). 
And  infra,   §72. 
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jecting  the  carrier  to  heavier  damages  in  case  of  accident,  and 
therefore  justifying  a  higher  rate.*i 

64.  Car  Supply. 

(See  also  infra,  Chap.  XV.  §§170-177). 

A  rate  in  a  direction  in  which  there  is  a  prevalence  of  empty 
cars  may  properly  be  lower  than  in  the  opposite  direction,  in 
which  cars  are  scarce.*^  This  consideration  is  frequently  the 
explanation  of  differences  between  east  and  westbound  rates.** 

Similarly,  traffic  to  a  point  from  which  there  is  an  abundance 
of  return  freight  is  ordinarily  carried  at  a  less  rate  than  where  the 
cars  would  have  to  be  hauled  back  empty.** 

Rates  on  coal  may  properly  be  lower  in  summer  than  in  winter, 
owing  to  the  greater  scarcity  of  coal  cars  during  the  latter  sea- 
son.*" 

65.  Volume  of  Traffic  and  Amount  of  SMpmient— Hates  Should 

Ordinaiily  Decrease  as  Tonnage  Increases. 

Rates  through  a  sparsely  settled  country  are  properly  higher 
than  those  through  a  region  where  the  volume  of  the  traffic  is 

(41)  The  cases  with  reference  to  the  importance'  of  the  value  of 
the  commodity  are   collected,   infra,   §74. 

(42)  James  v.  E.  Tenn.,  Va.  &  Ga.  R.  Co.,  3  I.  C.  C.  Rep.  225,  236, 
(84). 

Lehmann  &  Co.  v.  Southern  Pac.  R.  Co.,  4  I.  C.  C.  Rep.  1,  20-21,  (103). 
Shumacher   v.    Chicago   R.   I.   &   P.   R.   Co.,   6   I.   C.   C.    Rep.   61,   70, 
(172). 
Weil  V.  Penna.  R.  Co.,  11  I.  C.  C.  Rep.  627,   (432). 
Phillips  V.  Grand  Trunk  W.  Ry.  Co.,  11  I.  C.  C.  Rep.  659,  665,   (436). 

(43)  See,  however,  Menasha  Co.  v.  Atchison  T.  &  S.  F.  R.  Co.,  11 
I.  C.  C.  Rep.  666,    (437). 

(44)  Minneapolis  Ch.  of  Com.  v.  Great  Nor.  R.  Co.,  5  I.  C.  C.  Rep. 
571,  593,    (163). 

Tift  V.  Southern  Ry.  Co.,  10  I.  C.  C.  Rep  548,  586,  (370). 

U.  8.  V.  Chicago  &  N.  W.  R.  Co.,  127  Fed.  785,  790,    (332). 

And  cf.  Riddle,  Dean  &  Co.  v.  Pittsburgh  L.  E.  R.  Co.,  1  I.  C.  C.  Rep. 
374,   386,    (34). 

U.  S.  ex  rel.  v.  Delaware,  L.  &  W.  R.  Co.,  40  Fed.  101,  (87) . 

But  cf.  Savannah  Bur.  of  F.  &  T.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  C. 
Rep.   377,   402,   405,    (275-A). 

(45)  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  426-427,  (156-B). 
Cf.  however.  Re  Louisville  &  N.  R.   Co.,  5  I.   C.   C.   Rep.  466,  476, 

(15e-A). 
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greater,*®  and  ordinarily  an  increase  of  tonnage  should  result  in 
a  lowering  of  rates.*'' 

From  some  decisions  by  the  Commission  it  would  appear  that 
this  principle  would  be  applied  only  as  regards  the  volume  of  the 
traffic  in  general  and  not  as  regards  the  volume  of  shipments  in  a 
given  commodity.**  The  Commission  has  frequently  held,  how- 
ever, that  rates  on  staple  commodities  such  as  lumber,  iron,  grain, 
cotton,  etc.,  should  ordinarily  be  lower  than  the  average  rates 
on  other  freight.*'  Although  these  decisions  may  be  rested  on 
the  fact  that  the  commodities  are  easily  transported  and  are 
most  of  them  of  high  specific  gravity,  yet  it  would  certainly  seem 


(46)  Warner  v.  New  York  Cent.  &  H.  E.  R.  Co.,  4  I.  C.  C.  Rep. 
32,  39,    (104). 

Murphy  v.  Wabash  R.  Co.,  5  I.  C.  C.  Rep.  122,  135,   (143). 
Lincoln  Creamery  v.  Union  Pao.  R.  Co.,  5  I.  C.  C.  Rep.  156,   (145). 
Artz  V.  Seaboard  Air  Line,  11  L  C.  C.  Rep.  458,   (405). 
Brabham  v.  Atlantic  Coast  Line,  11  I.  C.  C.  Rep.  464,   (407). 
Dallas  Prt.  Bur.  v.  G.  C.  &  S.  F.  R.  Co.,  12  L  C.  C.  Rep.  223,   (501). 
Memphis  Frt.  Bur.  v.  Fort  Sm.  &  W.  R.  Co.,  13  I.   C.  C.  Rep.   1,  9, 
(561). 

(47)  Re  Food  Product  Rates,  4  L  C.  C.  Rep.  48,  72,    (106). 
Central  Y.  P.  Asso.  v.  Illinois  C.  R*  Co.,   10  L   C.   C.  Rep.  505,  546, 

(369-A). 

Tift  V.  Southern  R.  Co.,  10  L  C.  C.  Rep.  548,  583,   (370). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  13  I.  C.  C.  Rep.  300, 
307,    (614). 

Cattle  Raisers'  Asso.  v.  Missouri  K.  &  T.  R.  Co.,  13  L  C.  C.  Rep.  413, 
430,   (399-C). 

(48)  See  Export  &  Domestic  Rates,  8  L  C.  C.  Rep.  214,  259,   (265). 
But  cf.  Seheidel  t.  Chicago  &  N.  W.  R.  Co.,  11  I.  C.  C.  Rep.  532    536, 

(416). 

(49)  Colorado  Fuel  Co.  v.  Southern  R.  Co.,  ■Q  I.  C.  C.  Rep.  488,  515, 
(201-A). 

Proposed  Advances  in  Freight  Rates,  9  I.  C.  C.  Rep.  382,  398,   (313). 
Marten  v.  Louisville  &  N.  R.  Co.,  9  L  C.  C.  Rep.  581,  539,   (325). 
Central  Yellow  Pine  Asso.  v.  Illinois  Cent.  R.   Co.,   10  I.  C.   C.  Rep. 
505,  547,    (369-A). 
Tift  V.  Southern  R.   Co.,   10  L   C.   C.   Rep.   548,   589,    (370). 
Burgess  v.  Trans-Cont.  Fr.  Bur.,  13  I.  C.  C.  Rep.  668,  678,   (659). 
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that  the  great  volume  of  traffic  in  them  has  influenced  the  Com- 
mission in  holding  that  they  should  take  less  than  average  rates.^" 

66.  Same  Subject— Wholesale  Printsiple  not  Generally  Applicable 
to  Freigbt  Bates. 

(See  also  infra.  Chap.  XIII,  §§149-151). 

One  of  the  principal  objects  of  the  Interstate  Commerce  Act — 
perhaps  the  principal  object — was  to  put  a  stop  to  discriminations 
in  rates  in  favor  of  large  and  powerful  shippers  as  against  their 
weaker  competitors.  This  practice  on  the  part  of  the  carriers 
had  not  been  inspired  by  any  kindly  feeling  toward  the  large 
shippers,  but  had  been  adopted  in  the  interest  of  the  railroads 
themselves,  as  the  result  of  competition  with  other  carriers,  and 
by  reason  of  the  importance  of  securing  the  great  volume  of 
traffic  controlled  by  the  large  shippers.  Transportation,  like  any 
other  business,  can,  of  course,  be  profitably  carried  on  at  cheaper 
rates  wholesale  than  retail.  Viewed  from  an  ordinary  business 
standpoint,  a  shipper  furnishing  100,000  tons  of  freight  a  month 
might  reasonably  expect  to  get  a  lower  rate  than  one  who  fur- 
nished but  10  tons,  just  as  he  would  expect  to  get  a  barrel  of 
apples  cheaper  per  apple  than  if  he  bought  a  single  one.  But  to 
allow  free  scope  to  the  wholesale  principle,  as  applied  to  freight 
rates,  would  be  to  justify  the  continuance  of  practically  all  the 
evils  to  which  it  was  the  obvious  purpose  of  the  Act  to  put  a 
stop.^^  The  Commission  and  the  Courts,  bearing  in  mind  the  ob- 
ject of  the  Act,  have  therefore  refused  to  sanction  special  rates 
based  on  the  amount  of  the  annual  traffic  fumished.^^ 

(50)  The  Commission  would  probably  refuse  to  sanction  a  lower 
rate  because  of  increased  volume  of  traffic  for  a  specific  individual  or 
locality,  but  would  favor  such  where  it  enured  to  the  benefit  of  all 
shippers    alike.      See    discussion    following. 

(51)  See  Knapp,  0.,  in  Brownell  v.  Columbus  &  C.  M.  R.  Co.,  5  I. 
C.  C.  Rep.  638,  655,    (167). 

(52)  Providence  Coal  Co.  v.  Providence  &  W.  R.  Co.,  1  I.  C.  C. 
Rep.   107,    (17). 

Harvard  Co.  v.  Pennsylvania  Co.,  4  I.  C.  C.  Rep.  212,  223-225,   (114). 
Hays  V.  Pennsylvania  Ca,  12  Fed.  309,   (1882),   (9). 
Menacho  v.  Ward,  27   Fed.   529,    (1886). 

Burlington  C.  R.  &  N.  R.  Co.  v.  Northwestern  Fuel  Co.,  31  Fed.  652, 
(1887). 
See  also  U.  S.  v.  Tozer,  39  Fed.   369,  371-372,    (1389),    (70-B). 
Beale  &  Wyman  on  Railroad  Rate  Regulation,  §§749-761. 
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67.     Same  Subject— Exceptions. 

The  decisions  above  referred  to  are  not  based  on  strictly  logical 
grounds,  but  rather  on  practical  considerations,  and  on  the  ob- 
vious purpose  of  the  Act.  Where  the  recognition  of  the  wholesale 
principle  will  not  tend  to  frustrate  the  purpose  of  the  Act  in  giv- 
ing rise  to  unjust  discriminations  or  preferences,  this  principle  is 
given  efifect.  Thus  the  Supreme  Court  has  held  that  ten  or  more 
persons  travelling  together  may  properly  be  allowed  a  less  rate 
per  passenger  than  the  rate  applicable  to  individuals  traveling 
alone.^3  So  also,  lower  rates  have  always  been  sanctioned  on  car- 
load lots  than  on  shipments  in  less  than  carloads,^*  although  the 
Commission  has  refused  to  order  such  lower  carload  rates  to  be 


Similarly,  the  Commission  has  said  that  an  important  locality  is  not 
entitled  to  lower  rates  simply  by. reason  of  its  greater  traffic. 

Cordele  Machine  Co.  v.  Louisville  &  N.  R.  Co.,  6  I.  C.  C.  Rep.  361, 
376,    (198). 

Fewell  V.  Richmond  &  D.  R.  Co.,  7  I.  C.  C.  Rep.  354,  372,  (237). 

Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Rep.  42,  52,   (292). 

And  cf.  Detroit,  G.  H.  &  M.  R.  Co.,  v.  I.  C.  C,  74  Fed.  803,  822,  (100-C). 

The  greater  competition .  between  carriers  at  large  towns  does,  how- 
ever, justify  lower  rates,  under  the  later  decisions. 

See  Michie  v.  New  York,  N.  H.  &  H.  R.  Co.,  151  Fed.  694,   (455). 

See  infra.  Chap.  XII,  for  a  full  discussion  of  the  different  principles 
applicable  to  eases  involving  preferences  among  localities  from  those 
governing    discriminations    between    individuals. 

(53)  I.  C.  C.  V.  Baltimore  &  0.  R.  Co.,  145  U.  S.  263;  36  L.  Ed. 
699;    12   Sup.   Ct.   844,    (91-C). 

This  decision  reversed  the  Commission's  ruling  in  Re  Passenger  Tar- 
iffs, 2  I.  C.  C.  Rep.  '649,  (1889),  and  in  Pittsburgh  C.  &  St.  L.  R.  Co.  v 
Baltimore  &  O.  R.  Co.,  3  I.  C.  C.  Rep.  465,  (91-A). 

In  two  Federal  cases  it  has  been  cited  as  supporting  the  position 
that  the  wholesale  principle  is   applicable  to  freight  rates. 

I.  C.  C.  V.  Detroit  G.  H.  &  M.  R.  Co.,  57  Fed.  1005,  1011,   (100-B). 

I.  C.  C.  V.  Chicago  G.  W.  R.  Co.,  141  Fed.   1003,   1015,    (364-B). 

The  latter  conclusion,  imless  greatly  qualified,  is  believed  to  be  errone- 
ous. 

(54)  Thurber  v.  New  York  Cent.  &  H.  R.  R.  Co.,  3  I.  C.  C.  Rep.  473, 
(92). 

Harvard  Co.  v.  Pennsylvania  R.  Co.,  4  I.  C.  C.  Rep.  212,  223,    (114). 
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put  in  force  against  the  carriers'  will,  where  this  would  tend  to 
benefit  the  large  dealer  at  the  expense  of  the  small.^^ 

Similarly,  it  has  always  been  recognized  as  proper  to  allow 
lower  rates  per  ton-mile  for  long  than  for  shorter  distances.^® 

(55)  Brownell  v.  Columbus  &  C.  M.  K.  Co.,  5  I.  C.  C.  Rep.  638,  654, 
656,    (167). 

Schumacher  Co.  v.  Chicago,  K.  I.  &  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  61, 
83,   (172). 

Kindel  v.  Boston  &  A.  R.  Co.,  11  I.  C.  C.  Rep.  495,  506,    (412). 

Paper  Mills  Co.  v.  Pennsylvania  R.  Co.,  12  I.  C.  C.  Rep.  438,  444, 
(534). 

Milwaukee  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  0.  Rep.  28, 
(566). 

The  Commission  based  its  ruling  in  these  cases  on  the  fact  that  to 
grant  the  relief  asked  for  would  help  the  large  shippers  against  their 
small  competitors.  See  infra,  §290.  In  several  cases,  however,  where 
it  appeared  for  the  best  interest  of  all  shippers,  the  Commission  has 
ordered  the  carriers  to  put  in  force  carload  rates  on  mixed  carloads  of 
several  similar  commodities. 

Tecumseh  Celery  Co.  v.  Cincinnati,  J.  &  M.  R.  Co.,  5  I.  C.  C.  Rep. 
663,    (169). 

Roth  V.  Texas  &  Pac.  R.  Co.,  9  I.  C.  C.  Rep.  602,   (326). 

See  also  Thurber  v.  New  York  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  473,  509- 
511,    (92). 

Buckeye  Buggy  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  9  I.  C.  C.  Rep. 
620,  625,  631,    (328). 

And  cf.  Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  1,  8,   (46). 

The  Commission  has  held  that  a  carrier  cannot  legally  transport  a 
mixed  carload  of  passengers  and  freight  at  a  stated  rate  per  car.  The 
reason  for  this  decision  would  not  seem  clear. 

Re  Free  Trans,  of  ISTewspaper  Emp.,  12  I.  C.  C.  Rep.  15,  18,   (448). 

An  unreasonable  difference  in  carload  and  less-than-carload  rates, 
greater  than  warranted  by  the  difference  in  the  cost  of  the  service,  is 
an   unjust   discrimination   against   the   small    shippers. 

Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  85,  109,   (173). 

Business  Men's  League  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep. 
318,    356-357,     (311). 

See  also  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  0.  C.  Rep.  90, 
109,    (51). 

Barrow  v.  Yazoo  &  M.  V.  R.  R.  Co.,  10  I.  C.  C.  Rep.  333,    (353). 

And  cf.  Masurite  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  13  I.  0.  O.  Rep.  405, 
408,    (626). 

(56)     See    cases,    supra,    §60. 

Although  this  depends,  of  course,  to  a  certain  extent  on  the  fact  that 
the  terminal  charges  are  the  same  in  each  case,  nevertheless  the  whole- 
sale idea  is  undoubtedly  a  factor  in  establishing  this  principle. 
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68.    Same  Subject — Summary'  of  Decisions. 

In  all  of  the  instances  in  the  preceding  section,  the  cost  of  the 
service  is  proportionally  greater  in  case  of  the  smaller  shipments, 
and  the  recognition  of  this  difference  will  not  tend  to  produce 
undue  favoritism  to  large  shij^ers.  It  might  be  said  that  this  is 
true  in  reference  to  all  cases  of  reasonable  differences  of  rates 
based  on  the  amounts  of  partictdar  shipments  as  distinguished 
from  differences  in  the  volume  of  the  annual  traffic  of  different 
shippers;  and  several  Federal  cases  arising  under  the  common 
law  prior  to  the  passage  of  the  Act  would  seem  to  support  this 
view.*''^  The  Commission,  however,  although  in  one  case  intimat- 
ing that  it  might  sanction  a  lower  rate  per  car  on  shipments  of 
carloads  of  cattle  than  on  one  carload,®®  has  expressly  held  that 
cargo  rates  less  than  regular  rates  per  carload  are  improper.®^ 
But  in  spite  of  this  decision  it  is  believed  that  if  a  case  were  pre- 
sented where  it  appeared  that  it  was  substantially  cheaper  to  haul 
certain  freight  when  presented  in  trainloads  than  when  tendered  a 
car  at  a  time,  the  Commission  or  the  Courts  would  sanction  a  dif- 
ference in  rates  between  the  two.  Probably  they  would  never  order 
the  carrier  to  put  in  force  a  lower  trainload  rate  against  its  will. 

(57)  Menaoho  v.  Ward,  27  Fed.  529,    (1886). 

Burlington,  C.  R.  &  N.  R.  Co.  v.  Northwestern  Fuel  Co.,  et  al, 
31  Fed.  652,    (1887). 

These  cases,  although  recognizing  the  principle  stated  in  the  text, 
held  the  difference  in  the  rates  there  involved  to  be  so  great  as  to  be 
unreasonable. 

See  also  Hays  v.  Penna.  Co.,  12  Fed.  309,   (9). 

Union  Pac.  Ry.  Co.  v.  Goodrich,  149  U.  8.  680;  37  L.  Ed.  986;  13  Sup. 
Ct.  970,  (68-B). 

And  cf.  Nicholson  v.  Great  W.  R.  Co.,  4  C.  B.    (N.  8.),  366. 

The  adoption  of  the  rule  suggested  in  the  text  would  amount  to  a 
recognition  of  difference  in  the  actual  cost  of  transportation,  without 
recognizing  the  business  principle  that  merchants  are  usually  willing 
to  do  a  large  business  on  a  smaller  margin  of  profit  than  a  small  one. 

(58)  New  Orleans  Live  St.  Co.  v.  Texas  &  Pac.  R.  Co.,  10  I.  C.  C. 
Rep.  327,  331,    (352). 

In  this  case  it  appeared  that  the  cost  of  service  per  car  in  receiving 
and  hauling  ten  carloads  lots  was  very  much  less  than  in  case  of  single 
cars. 

(59)  Paine  Bros.  v.  Lehigh  Val.  R.  Co.,  7  L  C.  C.  Rep.  218,   (228). 


COST  OF  SERVICE.  12/ 

69.  N'ature  of  the  Service. 

It  has  been  stated  by  the  Commission  that  a  rate  for  the  trans- 
portation of  a  commodity  as  an  incident  to  the  transportation  of 
other  commodities,  may  properly  be  lower  than  where  the  same 
service  is  entirely  disconnected  from  any  other  traffic,  and  that 
return  of  empty  egg  cases  may  therefore  properly  be  at  a  lower 
rate  than  if  these  cases  proceeded  on  an  entirely  independent 
shipment.®**  So  also,  the  railroads  often  return  fruit  crates  to 
shippers  without  extra  charge,  but  this  fact  is  of  course  taken  into 
consideration  in  fixing  the  rate  on  the  original  shipment.®* 

70.  Bates  Over  Branch  Lines  and  II°arrow  Gauge  Boads. 

Since  the  traffic  on  branch  lines  is  usually  light,  rates  over  such 
lines  are  ordinarily  higher  than  those  in  force  on  the  main  lines,®^ 
especially  where  the  branch  is  a  narrow-gauge,  making  trans- 
shipment necessary.  A  branch  line,  however,  operated  as  a  feeder 
to  the  main  system,  cannot  be  expected  to  pay  for  itself  directly 
by  rates  charged  for  transportation  handled  by  it  alone,  without 
consideration  of  the  returns  on  long  haul  traffic  furnished  by  it  to 
the  main  line.®^  The  Commission  has  on  several  occasions  fixed 
rates  over  branch  lines  no  higher  than  over  the  main  line,  recog- 
nizing in  so  doing,  however,  that  such  was  exceptional.®* 

(60)  Rhode  Island  Egg  &  Butter  Co.  v.  Lake.  Shore  &  M.  S.  R.  Co., 
6i.  C.  C.  Rep.  176,  188,   (182). 

See  also  Minneapolis  Co.  v.  Chicago,  R.  I.  &  Pac.  R.  Co.,  13  I.  C.  C. 
Rep.  128,    (586). 

And  of.  Admin.  Rul.  No.  42,    (Mar.  3,  1908). 

(61)  Compare  Tar.  Circ.  15-A,  Rule  78,  holding  that  the  carrier 
may  properly  return  free,  or  at  reduced  rates,  freight  damaged  in  tran- 
sit or  refused  by  consignees.  Its  tariffs  must  state  this  rule,  however, 
to  make  it  legal. 

(62)  Lehmann  v.  Texas  &  Pac.  R.  Co.,  S  I.  C.  O.  Rep.  44,  55-6,  (139). 
Anthony  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  605,  609, 

(650). 

(63)  Delaware  St.  Gr.  v.  New  York,  P.  &  N.  R.  Co.,  4  I.  C.  C.  Rep.  583, 
606,    (125). 

See  also  I.  C.  C.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  '613,  624,   (275-B). 
Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  L  C.  C.  Rep.  131,  140-1,   (111). 

(64)  Lehmann  v.  Southern  Pac.  R.  Co.,  4  I.  C.  C.  Rep.  1,  28,   (103). 
Mankato  Mfrs.  Union  v.  Minneapolis  &  St.  L.  R.  Co.,  4  I.  C.  C.  Rep. 

79,    (107). 

Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92, 
171,    (320). 

De  Cou  V.  Penna.  R.  Co.,  12  I.  C.  C.  Rep.  160,   (488). 
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71.    Indirect  Advantages  to  the  Carrier. 

The  fact  that  it  is  to  the  advantage  of  a  railroad  to  build  up  a 
certain  industry  or  community  would  not  seem  to  justify  it  in 
allowing  exceptionally  low  rates  for  that  purpose  to  a  particular 
shipper  or  locality.®^ 

Similarly,  railroad  material  is  not  entitled  to  special  rates.^" 

The  Commission  has  held  that  the  fact  that  a  given  city  has  sub- 
scribed toward  the  building  of  its  line  does  not  justify  a  rate  pre- 
ference of  it  over  other  towns.^'' 

73.    Miscellaneous  Circumstances  Affecting  Cost  of  Service— Bridge 
Charges — Special  Facilities,  eta 

The  necessity  of  the  payment  of  a  bridge  charge  by  a  railroad 
is  of  course  a  proper  factor  in  fixing  the  rate.®^    It  is  also  entitled 

(65)  Ke  LouisviUe  &  N.  K.  Co.,  1  I.  C.  0.  Kep.  31,  67,   (13). 
Larrison  v.  Chicago  &  G.  T.  R.  Co.,  1  I.  C.  C.  Rep.  147,   (21). 
Smith  V.  Northern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  208,  209,  212,   (28). 
Elvey  V.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  652,  656,  (101). 
Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  R.  Co.,  4  I.  C.  C.  Rep.   158,  188, 

(112). 

Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  488,  516, 
(201 -A). 

Savannah  Bur.  of  F.  &  T.  v.  Louisville  &  N.  R.  Co.,  3  I.  C.  C.  Rep. 
377,  405,    (275-A).  •* 

Re  Party  Rate  Tickets,  12  I.  C.  C.  Rep.  96,    (474). 

I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  118  Fed.  613,    (275-B). 

But  see  U.  S.  v.  Chicago  &  N.  W.  R.  Co.,  127  Fed.  785,  790,    (332). 

Patten  v.  Wisconsin  Cent.  R.  Co.,  14  I.  C.  C.  Rep.  189,  190,  (682). 

See  also  infra,  §134,  as  to  how  far  the  interest  of  the  carrier  justifies 
a  preferential  rate  relation;   also  §§153  and   156. 

(66)  Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  488, 
505-6,   516,    (201-A). 

Cf.  Paxton  X.  Co.  v.  Detroit  S.  R.  Co.,  10  I.  C.  C.  Rep.  422,   (363). 

Where  the  carrier  buys  railroad  material,  the  subsequent  transporta- 
tion of  such  material  is  not  for  any  shipper  and  would  not  seem  to 
be  within  the  scope  of  the  Act. 

See  infra,  §§131,  174. 

(67)  Lincoln  Bd.  of  Tr.  v.  Burlington  &  M.  R.  Co.,  2  I.  C.  C.  Rep.  147, 
(55). 

(68)  Cincinnati  Frt.  Bur.  v.  Cincinnati,  N.  O.  &  T.  Pac.  R.  Co.,  7 
I.  C.  C.  Rep.  180,  190,  (221). 

Omaha  Com.  Club  v.  Chicago  &  N.  W.  R.  Co.,  7  I.  C.  C.  Rep.  386, 
405,    (240). 
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to  collect  from  shippers  other  similar  charges  imposed  upon  it  by 
the  State  authorities  in  the  course  of  transportation,  but  cannot 
collect  such  unless  charges  were  actually  made.®* 

The  allowance  of  extra  special  facilities  of  course  entitles  the 
railroad  to  exact  extra  charges.  Thus  where  perishable  com- 
modities are  transported  at  high  speed  a  higher  rate  is  proper/" 
and  if  the  trains  habitually  fail  to  make  the  fast  time,  the  extra  rate 
becomes  unreasonable.''^  So  also  a  rate  may  properly  be  advanced 
where  the  advanced  rate  includes  insurance  not  previously  covered 
by  it,  but  the  insurance  must  be  adequate  and  be  worth  the  amount 
of  the  advance  to  the  shipper.''^  An  increase  of  20  per  cent.,  con- 
ditioned on  a  removal  of  the  carrier's  limitation  of  liability,  was 
held  unreasonable.''* 

It  has  been  held  that  rate  may  properly  be  based  on  the 
weight  at  the  point  of  shipment  without  allowance  for  admitted 
shrin'kage.''*  The  shrinkage,  however,  would  be  considered  in 
fixing  the  rate  in  such  a  case.''^ 

(69)  Pacilic  Coast  Job.  As.  v.  Southern  Pac.  R.  Co.,  12  I.  C.  C.  Rep. 
319,    (515). 

Of  however.  Admin.  Rul.  No.  '62,  where  the  Commission  said  that 
charges  by  carriers  subject  to  the  Act  might  not  properly  be  included, 
but  joint  tariffs,  concurred  in  by  such  carriers,  should  be  filed. 

(70)  Topeka  B.  D.  Asso.  v.  St.  Louis  &  S.  P.  R.  Co.,  13  I.  C.  O.  Rep. 
620,  630-631,    (653). 

(71)  American  Fr.  Un.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  12  I. 
C.  C.  Rep,  411,    (527). 

See,  however,  Phelps  v.  Texas  &  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  3'6,  46, 
(171),  where  it  was  intimated  that  the  release  of  defendant's  lien  did 
not  justify  an  increased  rate. 

Cf.  Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  85,  103, 
(173). 

A  carrier  is  not,  however,  bound  to  reduce  its  rates  while  making  repairs 
which  necessitate  a,  slow  schedule. 

American  Fr.  Un.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  12  I.  C.  C.  Rep. 
411,  417,   (527). 

(72)  Wyman  v.  Boston  &  M.  R.  Co.,  13  I.  C.  C.  Rep.. 258,  (607). 
See  also  Re  Released  Rates,  13  I.  C.  C.  Rep.  550,  564-565,   (642). 

(73)  Re  Released  Rates,  13  I.  C.  C.  Rep.  550,  564-565,   (642). 

(74)  Topeka  B.  D.  Asso.  v.  St.  L.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep. 
620,   625-626,    (653). 

(75)  Cf.  White  v.  Baltimore  &  O.  S.  W.  R.  Co.,  12  I.  C.  C.  Rep.  300, 
307,   (512). 
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CHAPTER  VII. 

JUST  AND  REASONABLE  CHARGES CIRCUMSTANCES  PROPERLY  CON- 
SIDERED BY  CARRIERS  IN  FIXING  RATES — ^VALUE  OF  SERVICE 
TO  SHIPPERS.^ 

73.  General  Commercial  Prosper-  Locali|ty — Commercial       or 

ity.  Market   Competition. 

74.  Market    Value    of    Commodi-  7^"     ^™«    Subject-Carriers    are 

ties  Shipped.  Justified      in       Equalizing 

Natural      Advantages      by 

75.  Cost  of  Manufacture  or  Pro-  Differences  in  Kates. 

■duction  .   of      Commodities  yg.     Same       Subject-Limitations 

Shipped.  Qjj  a,bove  Principle. 

76.  Natural   Advantages   or   Dis-  79.     Competition  with  Other  Car- 

advantages    of    Shipper    or  riers. 

73.     General  Commercial  Prosperity. 

Although,  as  heretofore  stated,  a  railroad  is  not  justified  in 
charging  exorbitant  rates  merely  because  a  shipper  can  afford  to 
pay  such  rates,  it  has  been  recognized  by  the  Commission  that 
where  reductions  in  rates  have  been  made  by  reason  of  commer- 
cial depression,  corresponding  advances  may  with  propriety  occur 
when  that  depression  is  relieved.^  It  would  seem,  however,  that 
the  carriers  would  not  be  held  justified  in  increasing  rates  on  a 
commodity  merely  because  the  margin  of  profit  on  such  com- 
modity to  the  shipper  had  grown  larger.^    The  soundness  of  this 

(1)  As  heretofore  stated,  many  of  the  considerations  which  are  im- 
portant in  influencing  the  fixing  of  rates,  as  viewed  from  the  shipper's 
standpoint,  are  also  important  from  the  point  of  view  of  the  carrier.  The 
value  of  the  commodity,  for  instance,  affects  the  risk  to  the  carrier  and 
also  the  amount  of  return  to  the  shipper  from  the  transportation.  The 
grouping  here  attempted  is  not,  therefore,  absolutely  accurate  and  is  adopt- 
ed merely  for  purposes  of  convenience. 

The  following  are  the  principal  recognized  considerations  which  in- 
fluence rates  as  affecting  the  Value  of  the  Service  to  the  shipper. 

(2)  Ee  Proposed  Adv.  in  Frt.  Rts.,  9  I.  C.  C.  Rep.  382,  386,   (313). 
Re  Rates  from  St.  Louis  to  Texas,  11  L  C.  C.  Rep.  238,  271,   (397). 

(3)  See  Re  Proposed  Adv.  in  Frt.  Rts.,  9  I.  C.  C.  Rep.  382,  401,  406- 
407,  (313). 

Central  Y.  P.  Ass'n.  v.  Illinois  C.  R.  Co.,  10  I.  C.  C.  Rep.  505,  536, 
(369-A). 
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conclusion,  whether  viewed  from  a  legal  or  from  an  economic 
standpoint,  would  not  appear  to  be  free  from  doubt. 

74.    Market  Value  of  Commodities  Shipped. 

The  market  value  of  an  article  bears  a  material  relation  to  the 
proper  rate  to  be  charged  for  its  transportation,  and  more  valu- 
able articles  properly  command  higher  rates.*  The  Commission 
has  held,  however,  that  the  mere  showing  that  more  valuable  ar- 
ticles than  that  in  question  were  carried  at  the  same  rate  was  not 
sufficient,  without  evidence  of  other  circumstances  influencing  the 
rate,  to  render  it  prima  facie  unreasonable,^  and  in  another  case 

Tift  V.  Southern  E.  Co.,  10  I.  C.  C.  Kep.  548,  582,  (370)  ;  138  Fed. 
753,  763,  (319-B). 

Ee  Rates  from  St.  Louis  to  Texas,  11  I.  C.  C.  Rep.  238,  271,  (397). 

Cattle  Raisers'  Ass'n.  v.  Missouri,  Kas.  &  Tex.  R.  Co.,  11  I.  C.  C.  Rep. 
296,  348,   (399-A)  ;  13  I.  C.  C.  Rep.  418,  429,  (399-C). 

Oregon  &  W.  Co.  v.  Union  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  1,  (661),  (see 
ICnapp,  Ch.,  dissenting,  pp.  20-22). 

Union  Pac.  R.  Co.  v.  Goodridge,  149  U.  S.  680,  695;  13  Sup.  Ct.  970;  37 
L.  Ed.  986,   (68-B). 

(4)  Warner  v.  New  York  C.  &  H.  R.  Co.,  4  I.  C.  C.  Rep.  32,  38-39, 
(104). 

Florida  Railroad  Commission  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C. 
Rep.  136,  141,  (137). 

Loud  V.  South  Carolina  R.  Co.,  5  I.  C.  C.  Rep.  529,  543,  ( 161 ) . 

Truck  Farmers'  Association  v.  Northeastern  R.  Co.,  of  S.  C,  6  I.  C.  C. 
Rep.  295,  320,   (191-A). 

South  Carolina  Board  of  R.  R.  Commissioners  v.  Florida  Railroad,  8 
I.  C.  C.  Rep.  1,  18,   (353). 

Rates  from  St.  Louis  to  Texas,  11  I.  C.  C.  Rep.  238,  271,  (397). 

National  Machinery  Co.  v.  Pittsburg,  C,  C.  &  St.  L.  R.  Co.,  11  I.  C.  C 
Rep.  581,  585,    (422). 

Van  Camp  Co.  v.  Chicago,  I.  &  L.  R.  Co.,  12  I.  C.  C.  Rep.  79,  (472). 

Re  Released  Rates,  13  I.  C.  C.  Rep.  550,  564,  (642). 

Georges  Cr.  Co.  v.  Baltimore  &  0.  R.  Co.,  14  I.  C.  C.  Rep.  127,   (675). 

L  C.  C.  V.  Delaware,  L.  &  W.  R.  Co.,  64  Fed.  723,  724,   (180-B). 

In  fixing  express  rates,  value  does  not  seem  to  be  regarded  as  of  so  muc^ 
Importance  as  in  case  of  freight  rates. 

See  Ullman  v.  Adams  Exp.  Co.,  14  I.  C.  C.  Rep.  340,   (701-A). 

(5)  Grain  Sh.  Ass'n.  v.  Illinois  Cent.  R.  Co.,  8  I.  C.  C.  Rep.  158, 
175,  (263). 

See,  however.  Riverside  Mills  Co.  v.  Southern  R.  Co.,  12  I.  C.  C.  Rep. 
388,    (524). 
Union  Pac.  T.  Co.  v.  Penna.  R.  Co.,  14  I.  C.  C.  Rep.  545,  (719). 
I.  C.  C.  V.  Delaware,  L.  &  W.  R.  Co.,  64  Fed.  723,  724,    (180-B). 
See  also  supra,  §§73,  74. 
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the  Commission  disregarded  a  comparatively  small  diiference  in 
value,  where  it  appeared  that  the  cost  of  producing  the  more 
valuable  articles  was  considerably  greater.^ 

Staple  commodities,  of  low  value  per  ton,  are  usually  given  low 
ratesJ 

Raw  material  should  usually  be  transported  at  less  rates  than 
those  allowed  on  the  products  thereof,^  the  value  of  the  article 
being  presumably  enhanced  by  the  labor  performed  on  it.  In  some 
instances,  however,  where  the  products  are  not  in  fact  more  valu- 
able per  100  pounds,  rates  on  the  materials  may  properly  be 
higher.^ 

Where  the  value  of  an  article  enters  into  the  determination  of 
the  proper  rate  to  be  charged  for  its  transportation,  the  market 
value  is  the  test  and  not  the  intrinsic  value.    If  the  shipper  adver- 


(■6)  MeGrew  v.  Missouri  Pao.  R.  Co.,  8  I.  C.  C.  Eep.  630,  640, 
(289). 

See  also  Georgia  As.  v.  Atlantic  C.  L.  R.  Co.,  10  I.  C.  C.  Rep.  255,  276- 
277,   (348). 

(7)  Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  488, 
(201-A). 

Re  Proposed  Advances  in  Freight  Rates,  9  I.  C.  C.  Rep.  382,  398, 
(313). 

Marten  v.  Louisville  &  N.  R.  Co.,  9  I.  C.  C.  Rep,  581,  589,    (335). 

Central  Yellow  Pine  Ass'n.  v.  Illinois  C.  R.  Co.,  10  I.  C.  C.  Rep.  505, 
647,    (369-A). 

Tift  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  548,  589,  (370). 

Burgess  v.  Transcontinental  Fr.  Bur.,  13  I.  C.  C.  Rep.  668,  678,  (659). 

(3)     Hurlburt  v.  Lake  S.  &  M.  S.  R.  Co.,  2  I.  C.  C.  R«p.  122,  (52). 

Re  Export  and  Domestic  Rates,  8  I.  C.  C.  Rep.  214,  244,  (265). 

Chicago  Live  Stock  Exchange  v.  Chicago  Gr.  W.  R.  Co.,  10  I.  C.  C. 
Rep.  428,  451,   (364-A). 

Howard  Mills  Co.  v.  Missouri  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  258,  261, 
(508). 

Forest  City  Fr.  Bur.  v.  Ann  Arbor  R.  Co.,  13  L  C.  C.  Rep.  109,  114, 
(582). 

(9)     Procter  v.  Cincinnati,  H.  &  D.  R.  Co.,  4  L  C.  C.  Rep.  87,   (109). 
Page  V.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  148,  548,  (180-A)  ;  (64 
Fed.  723),    (180-B). 

See  also  Re  Rates  on  Com,  11  I.  C.  C.  Rep.  227,  228,   (394). 
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tises  and  sells  a  commodity  as  an  expensive  article,  the  carrier  is 
entitled  to  transport  it  as  such.^** 

75.    Cost  of  Manufacture  or  Production  of  Commodities  Shipped. 

Although  the  Commission  has  made  a  number  of  statements  to 
the  effect  that  the  cost  of  production  of  an  article  is  not  a  material 
circumstance  in  the  fixing  of  the  rate  thereon.^i  yet  in  many  in- 
stances the  parties  have  been  allowed  to  go  at  length  into  evi- 
dence as  to  this  circumstance.12 

The  reason  for  this  seeming  discrepancy  in  the  opinions  of  the 
Commission  lies  in  the  conflicting  considerations  which  determine 
rates, — ^the  cost  of  service  to  the  carrier,  the  value  of  the  service  to 
the  shipper,  and  fhe  interest  of  the  general  public  in  the  traffic. 
Although  a  railroad  is  not  bound  to  haul  goods  at  a  loss  to  itself, 
yet  where  it  appears  that  it  is  getting  some  return  for  the  service, 
it  is  certainly  entitled  to  charge  a  higher  rate  on  commodities  on 
which  the  shipper  is  making  a  high  profit,  by  transporting  them  to 
market,  than  on  those  on  which  he  is  making  little  or  none.^*  The 
value  of  the  service  to  the  shipper  is  in  the  first  case  much  greater, 
and  it  is  to  the  general  public  interest  that  those  industries  which 
can  best  afford  it,  shall  pay  a  somewhat  larger  share  of  the  total 
transportation  charges.  Although  railroad  rates  are  not  to 
be  regulated  on  the  principle  of  taxation,  nevertheless  this  prin- 
ciple certainly  enters,  to  some  extent,  into  their  determination. i* 

(10)  Warner  v.  New  York  Cent.  &  H.  E.  R.  Co.,  4  I.  C.  C.  Eep.  32, 
38,   (104). 

Andrews  Soap  Co.  v.  Pittsburg  C.  C.  &  St.  L.  R.  Co.,  4  I.  C.  C.  Rep. 
41,    (105). 

See  also  Re  Released  Rates,  13  I.  C.  C.  Rep.  550,  553-4,   (642). 

(11)  Phillips  Co.  V.  Grand  T.  W.  R.  Co.,  11  I.  C.  C.  Rep.  659,  664, 
(436). 

Re  Rates  on  Com,  11  I.  C.  C.  Rep.  212,  217,  etc.,   (394). 
See  also  Loud  v.  South  Car.  R.  Co.,  5  I.  C.  C.  Rep.  529,  545,   ( 161 ) . 
Union  Pac.  R.  Co.  v.  Goodridge,  149  U.  S.  680,  695;  13  Sup.  Ct.  970;  37 
L.  Ed.,  986,  (68-B). 

( 12 )  See,  for  example,  McGrew  v.  Missouri  Pac.  R.  Co.,  8  I.  C.  C.  Rep. 
630,  640,   (289). 

Re  Pood  Products  Rates,  4  I.  C.  C.  Rep.  48,  74  et  seq.  (106). 

(13)  See  Central  Y.  P.  Ass'n.  v.  Illinois  Cent.  R.  Co.,  10  I.  C.  C.  Rep. 
505,  538-9,    (369-A). 

(14)  See  Re  Proposed  Adv.  in  Frt.  Rates,  9  I.  C.  C.  Rep.  382,  401, 
(313). 
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It  is  thus  apparent  that,  although  the  cost  of  production  of  an 
article  is  not  properly,  by  itself,  any  test  as  to  the  proper  rate  to 
be  charged  for  its  transportation,  yet,  taken  in  connection  with  the 
market  value  of  the  commodity  at  the  point  of  destination,  it  is  im- 
portant as  determining  the  value  of  the  service  of  transportation  to 
the  shipper,  the  rate  that  the  traffic  in  question  can  bear,  and 
whether  or  not  the  rate  under  discussion  is  so  high  as  to  deprive 
the  community  of  the  advantages  incident  to  the  continuance  of 
the  traffic. 

In  a  number  of  cases  shippers  have  urged  that  lower  rates 
should  be  given  to  certain  commodities,  by  reason  of  the  fact  that 
such  commodities  had  already  paid  local  rates  from  the  outlying 
district  to  the  proposed  point  of  shipment.  The  Commission  has 
held  that  this  fact  was  of  no  weight  in  fixing  or  passing  on  the 
reasonableness  of  the  rates.  In  these  cases,  however,  its  atten- 
tion was  evidently  directed  to  the  consideration  that  such  cases 
did  not  come  within  the  rule  that  ordinarily  a  less  rate  per  mile 
ihould  be  charged  on  long  than  on  short  hauls.  There  being  no 
continuity  in  the  journey  and  the  proposed  shipment  being  in  no 
sense  part  of  a  through  haul  from  the  outlying  points,  the  Com- 
mission ruled  that  the  rate  for  the  distance  in  question  must  be 
computed  without  regard  to  the  prior  haul.^® 

It  would  seem,  however,  that  in  so  far  as  the  local  rates  pre- 
viously paid  were  part  of  the  prior  expense  of  the  shipper  in  con- 
nection with  the  commodity,  this  fact  might  perhaps  be  of  some 
weight  in  determining  a  proper  rate  to  be  charged  on  re-shipment. 
It  would  tend  to  show  the  value  of  the  service  rendered  and  the 
rate  that  the  traffic  would  bear,  by  a  comparison  of  the  previous 
expense  of  the  shipper  in  connection  with  the  article  to  be  shipped, 
with  the  price  he  could  get  for  it  at  the  proposed  destination. 

76.     ITatural  Advantages  or  Disadvantages  of  Shipper  or  Locali- 
ty— Commercial  or  Market  Conipetition.l6 

It  has  very  frequently  been  said  by  the  Commission  that  it  is 
not  its  province  to  equalize  geographical  or  other  advantages 

(15)  See  infra,  §189. 

(16)  The  influence  of  competition  between  both  markets  and  car- 
riers is  fully  discussed  in  connection  with  Preferences  between  Localities, 
Chap.  XVn.  At  this  point  a  brief  summary  of  the  cardinal  principles 
involved  is  all  that  is  attempted,  without  citation  of  the  many  authori- 
ties.   These  are  collected  in  the  chapter  above  indicated. 
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among  shippers  or  localities,  and  that  an  advantageous  situation 
properly  entitles  a  shipper  or  locality  to  an  advantage  in  rates,  of 
which  he  should  not  be  deprived  by  giving  an  equal  rate  to  his 
more  poorly  situated  competitor. 

These  expressions  were  principally  during  the  early  years  of  the 
Commission's  existence,  when  market  or  commercial  competition 
was  not  yet  recognized  as  a  justification  for  preferring  one  locality 
over  another  in  respect  to  railroad  rates.  Since  the  decisions  in 
the  Supreme  Court  in  the  Alabama  Midland  ^''  and  Behlmer  ^^ 
cases,  it  has  been  recognized  that  the  carriers  are  justified  in  giv- 
ing to  a  poorly  situated  shipper  or  locality  lower  rates  in  order 
to  enable  him  to  compete  with  shippers  from  other  points  better 
situated,  provided  the  difference  in  rates  be  not  unreasonably 
great.  From  the  point  of  view  of  the  carrier  the  poorly  situated 
shipper  must  be  given  a  lower  rate  or  he  will  not  ship  at  all ;  from 
such  shipper's  point  of  view,  the  value  of  the  service  rendered  him 
is  less  than  that  to  his  rival,  whose  profit  from  the  transportation 
of  his  goods  to  the  market  in  question,  at  rates  based  merely  on 
cost  of  service,  would  be  much  higher;  finally  it  is  clearly  to  the 
interest  of  the  general  public  that  every  market  be  supplied  from 
as  many  different  localities  as  is  possible  without  actual  loss  to  the 
carrier  and  shipper.^^ 

77.    Same  Subject— Carriers  are  Justified  in  Equalizing  Natural 
Advantages  by  Differences  in  Kates. 

These  considerations  have  resulted  in  the  recognition  of  the 
principle  that  in  making  a  rate  from  a  given  locality,  the  carrier  is 
justified  in  taking  into  consideration  the  geographical  situation  and 
the  other  natural  advantages  or  disadvantages  of  that  locality,  and 
in  equalizing,  to  a  certain  extent,  such  advantages,  by  giving  to 
the  poorly  situated  locality  better  relative  rates  than  those  allowed 
his  more  favorably  located  competitor.  In  cases,  also,  not  involv- 
ing any  question  of  relative  rates  between  competitive  points,  the 
carrier  may,  in  fixing  its  rates,  properly  take  into  consideration  the 

(17)  I.  C.  C.  V.  Alabama  Md.  R.  Co.,  168  U.  S.  144;  42  L.  Ed.  414- 
18  Sup.  Ct  45,  (170-D),   (see  infra,  §198). 

(18)  Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648;  44  L.  Ed.  309; 
20  Sup.  Ct.  209,   (186-D),   (infra,  §200). 

(19)  See  also  supra,  §§56-58. 
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geographical   advantages   of   shippers,  as   affecting  the   amount 
which  such  shippers  can  afford  to  pay  for  transportation. 

78.    Same  Subject— Limitations  on  Above  Principle. 

It  must  be  remembered,  however,  in  considering  the  weight 
properly  to  be  given  to  Value  of  Service,  or  to  the  "general  interest 
of  the  public,"  that  these  considerations  operate  only  within  cer- 
tain maximum  and  minimum  limits.  Under  no  circumstances  is  a 
carrier  required  to  allow  or  justified  in  allowing  any  shipper  or 
locality  a  rate  which  does  not  pay  the  actual  expense  of  transporta- 
tion, exclusive  of  interest  on  fixed  chargesj^"  merely  because  such 
a  rate  is  necessary  to  enable  the  traffic  to  move.^^  This  would  re- 
sult either  in  the  carrier's  making  up  its  loss  by  charging  unreason- 
ably high  rates  to  other  shippers  and  localities,  or  in  the  bank- 
ruptcy of  the  road.  Also,  the  carrier  is  not  justified  in  charging 
an  exorbitant  or  excessive  rate  merely  because  the  shipper  is  so 
advantageously  situated  that  he  can  afford  to  pay  it.22 

In  short,  a  carrier  is  justified  in  regulating  its  rates  in  relation 
to  the  situation  of  the  shipper  or  locality,  provided  the  rates  from 
a  point  having  a  poor  situation  or  poor  natural  advantages  be  not 
unreasonably  low,  and  provided  those  from  a  favorably  situated 
locality  be  not  exorbitant  or  unreasonable  per  se.^^ 

The  equalization  of  advantages  between  localities  rests,  how- 
ever, in  the  discretion  of  the  carriers,  and  if  a  railroad  does  not  see 
fit  to  give  better  relative  rates  to  a  poorly  situated  point,  neither 
the  Commission  nor  the  courts  will  compel  it  to  do  so.^* 

(20)  In  Noyes  on  American  Railroad  Rates,  p.  29,  the  author  speaks 
of  this  cost  as  "the  expense  which  would  not  have  been  incurred  had  the 
service  not  been  rendered." 

(21)  See  supra,  §§51,  56,  infra,  §205. 

(22)  See  supra,  §51,  infra,  §203. 

(23)  See  further  as  to  this  whole  subject,  infra,  Chap.  XVII. 

(24)  See  cases,  infra  §89. 

The  foregoing  considerations  do  not  apply  to  relative  rates  between 
rival  shippers  from  the  same  shipping  point,  for  in  this  ease  the  decis- 
ions hold  that  neither  commercial  competition  nor  that  of  other  carriers 
justifies  a  difference  in  rates. 

See  infra,  Chap.  XII. 
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79.    CSompetition  with  Other  Carriers.26 

The  considerations  discussed  in  the  three  preceding  sections  are 
applicable  to  the  question  of  the  influence  on  relative  rates  of  com- 
petition among  carriers.  A  shipper  at  a  point  where  there  are 
competing  lines  will  divert  his  freight  to  the  road  offering  the  low- 
est rates.  The  measure  of  the  value  of  the  service  to  him  by  trans- 
portation over  a  given  line  depends  on  the  amount  which  it  would 
cost  him  to  have  the  service  done  by  the  other  carriers.^*  Al- 
though the  Commission  at  first  denied  the  right  of  a  road  to  prefer 
one  locality  over  another  by  reason  of  competition  between  car- 
riers subject  to  the  Act  at  the  preferred  point,  it  has  always  rec- 
ognized that  increased  competition  among  carriers  is  normally 
productive  of  lower  rates.^'^ 

Since  the  decisions  by  the  Supreme  Court  holding  that  competi- 
tion between  carriers  subject  to  the  Act  justifies  rate  preferences 
between  localities,  the  Commission  has,  of  course,  recognized  that 
a  competitive  point  may  properly  be  allowed  better  rates  than  a 
non-competitive  one,  provided  the  rates  allowed  the  former  are 
remunerative  and  those  to  the  latter  are  not  unreasonable  per  se.'^^- 

(25)  See  supra,   §76  n(16). 

(26)  See  Duluth  Com.  01.  v.  Northern  Pac.  R.  Co.,  13  I;  C.  C.  Rep. 
288,  292,   (611). 

(27)  Morrell  v.  Union  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  121,  128,    (176). 
Evans  v.  Union  Pae.  R.  Co.,  6  I.  C.  C.  Rep.  520,  542,  (203) . 

See  also  I.  C.  0.  v.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1015,  (364-B). 
U.  S.  V.  Joint     Tr.  Ass'n.,  171  U.  S.  505,  577;   19  Sup.  Ct.  25;  43  L. 
Ed.  259,   (1898). 

(28)  See  infra.  Chap.  XVII,  for  a  full  discussion  of  the  authori- 
ties. 

As  in  the  case  of  market  or  commercial  competition,  competition  between 
carriers  does  not  justify  discriminations  among  individuals  but  only 
preferences  among  localities.    See  infra.  Chap.  XII. 
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As  to  practice  before  the  Commission,  see  also  infra,  Chapter 
XXV. 

80.    General  Principles. 

In  addition  to  the  circumstances  properly  taken  into  considera- 
tion by  carriers  in  fixing  their  rates,^  there  are  certain  other  mat- 
ters on  which  the  Commission  has  laid  particular  emphasis  in 
passing  on  the  propriety  of  rates  questioned  by  shippers.''  These 
it  is  proposed  to  consider  briefly  in  the  following  pages. 

In  Frye  v.  Northern  Pac.  R.  Co.,*  Commissioner  Harlan  said: 

!'There  is  a  wide  difference  in  the  character  of  testimony  re- 
quired to  test  the  reasonableness  of  an  entire  schedule  of  rates 
covering  the  whole  traffic  of  a  particular  carrier  and  that  required 
to  test  the  reasonableness  of  a  rate  on  a  particular  commodity  be- 
tween two  definite  points.  Whether  an  attack  upon  an  entire 
schedule  of  rates  is  well  founded  or  not  is  to  be  determined  largely 
by  ascertaining  whether  the  gross  amount  of  traffic  carried  on 
those  rates  affords  the  carrier,  above  its  operating  expenses  and 
taxes,  a  reasonable  return  upon  the  fair  value  of  its  property. 
But  whether  it  lies  within  the  possibilities  of  some  system  of  ac- 
counts that  may  be  devised,  and  that  is  strongly  denied  by  emi- 
nent writers  on  railway  problems,  certainly  the  present  state  of  the 
science  of  railway  accounting  does  not  enable  us  upon  any  such 
basis  to  fix  with  certainty  a  reasonable  rate  upon  a  particular 

(1)  See  supra,  Chaps.  VI  and  VII. 

(2)  In  Com  Belt  Asso.  v.  Chicago,  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Eep.  376, 
394,  (704),  Prouty,  C,  said: 

"The  interstate  rates  of  this  country  have  not  been  established  upon 
any  consistent  theory.  They  are  a  process  of  growth;  they  have  come 
into  existence  under  the  operation  of  various  forces  and  conditions  and 
are  not  by  deliberate  design.  With  these  rates  we  must  deal  as  we  find 
them.  This  Commission  has  no  authority  to  establish  general  rate 
schedules.  What  we  take  off  in  one  place  we  can  not  add  in  some  other. 
Unless,  therefore,  the  general  result  of  all  rates  is  to  yield  an  undue 
revenue  to  the  carrier,  we  should  not  reduce  a  particular  rate  simply 
because  we  might  think,  if  establishing  that  rate  de  novo  as  part  of  a 
general  scheme,  that  it  ought  to  be  somewhat  lower  or  somewhat  higher 
in  proportion  to  others.  The  rate  attacked  must  be  so  out  of  propor- 
tion as  to  be  imreasonable  or  must  so  discriminate  as  to  be  undue  or 
must  be  unlawful  tor  some  other  special  reason.'' 

(3)  13  I.  C.  C.  Rep.  501,  507-8,    (635). 

See  also  Kindel  v.  Adams  Express  Co.,  13  I.  C.  C.  Rep.  475,  485,  (634). 
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commodity  between  two  points.  And  neither  the  complainant  nor 
the  defendants  have  pretended  to  analyze  the  operating  expenses 
and  taxes  of  the  defendants  with  a  view  to  assigning  to  the  par- 
ticular traffic  now  under  consideration  a  definite  proportion  of 
those  expenses  as  a  factor  for  fixing  a  reasonable  rate.  We  are 
left  by  both  parties  to  arrive  at  a  conclusion  as  to  the  reasonable- 
ness of  the  rate  complained  of  solely,  as  counsel  for  the  complain- 
ant puts  it,  by  the  exercise  of  our  judgment,  enlightened  by  ex- 
perience and  by  such  evidence  as  the  parties  have  adduced  that 
tends  to  aid  us.  This  evidence  consists  almost  entirely  of  a  com- 
parison of  the  rate  attacked  with  other  rates." 

The  Commission,  of  course,  will  consider  in  the  first  place 
whether  or  not  the  carrier,  in  fixing  the  rate  in  question,  has  given 
proper  weight  to  the  considerations  discussed  in  the  two  preceding 
chapters.  In  Re  Proposed  Advances  in  Freight  Rates,*  Com- 
missioner Prouty  said: 

"Every  question  as  to  the  reasonableness  of  a  rate  may  pre- 
sent itself  in  two  aspects.  First,  is  the  rate  reasonable  estimated 
by  thfe  cost  and  value  of  the  service,  and  as  compared  with  other 
commodities;  second,  is  it  reasonable  in  the  absolute,  regarded 
more  nearly  as  a  tax  laid  upon  the  people  who  ultimately  pay  that 
rate." 

In  I.  C.  C.  V.  Southern  Ry  Co.,^  McDowell,  D.  J.,  said : 

"Whether  or  not  the  Danville  rates  are  reasonable  per  se  is  a 
question  which  has  given  me  no  small  amount  of  trouble.  .  .  . 
The  criteria  to  which  I  think  the  greatest  weight  should  be  given 
are  as  follows :  The  opinions  of  expert  witnesses ;  the  efifect  of  the 
present  rates  on  the  growth  and  prosperity  of  Danville ;  the  cost 
of  transportation  as  compared  with  the  rates  charged;  and  the 
rates  in  force  at  numerous  other  cities,  where  the  circumstances 
are  as  nearly  similar  as  may  be  to  those  prevailing  at  Danville." 

81.     EfEect  of  Proposed  Order— Elaborate  System  of  Rates  .will  not 
be  Disturbed  TTnless  Clearly  ITecessary. 

The  probable  ultimate  effect  of  making  the  changes  in  rates 
asked  for,  liot  only  on  the  business  of  the  shipper  or  locality  in 
question,  but  on  other  merchants  and  on  the  surrounding  localities, 

(4)  9  I.  C.  C.  Eep.  382,  401,    (313). 

(5)  117   Fed.   741,   744    (277-C). 
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is  most  important.®  Thus,  where  the  granting  of  the  relief  prayed 
for  will  require  the  alteration  of  an  elaborate  system  of  rates 
over  a  large  territory,  and  thus  bring  confusion  in  the  adjustment 
of  trade  relations  formed  with  reference  to  the  previously  estab- 
lished rates,  the  Commission  and  the  Courts  will  be  very  slow  to 
introduce  radical  changes,  regarding  it  rather  to  the  interest  of 
shippers  as  a  whole  that  minor  abuses  be  adjusted  gradually  by 
the  carriers  themselves  under  the  influence  of  publicity  and  public 
opinion,  than  that  the  community  be  subjected  to  the  numerous 
hardships  which  such  changes  in  an  elaborate  rate  system, 
evolved  during  a  considerable  period  of  time,  inevitably  produce.'' 
So,  also,  where  the  rate  in  question  is  one  on  a  staple  commod- 
ity, in  which  there  are  very  large  shipments,  any  change  in  the 
rate  is  regarded  as  a  most  serious  question,  and  will  not  be  under- 
taken by  the  Commission  except  on  satisfactory  proof  of  its  ne- 
cessity. It  is  not  sufficient  to  show  that  existing  conditions  are 
not  ideal ;  the  complainant  must  in  addition,  with  reasonable  eer- 
ie) Dallas  Freight  Bur.  v.  Missouri,  K.  &  T.  E.  Co.,  12  I.  C.  C.  Rep, 
427,  432-433,    (529). 

(7)  Lincoln  Bd.  of  Tr.  v.  Missouri  Pao.  E.  Co.,  2  I.  C.  C.  Rep.  155- 
160,    (56). 

Detroit  Bd.  of  Tr.  v.  Grand  Tr.  R.  Co.,  et  al.,  2  I.  C.  C.  Rep.  315,  322 
323,   (62). 

Rice,  et  al.  v.  Western  N.  Y.  &  P.  E.  Co.,  2  I.  C.  C.  Rep.  389,  397 
(67). 

Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  483,   (200) 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  534,  552,  (322) 

Paper  Mills  Co.  v.  Penna.  R.  Co.,  12  I.  C.  C.  Rep.  438,  445,   (534). 

Fellows  Coal,  etc.  Co.  v.  Missouri  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  481,  482- 
483,    (544). 

See  also  Dallas  Ft.  Bur.  v.  Texas  &  Pac.  R.  Co.,  8  I.  C.  C.  Rep.  33, 
44-45,    (256). 

Hastings  Malt  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  11  I.  C.  C.  E«p, 
675,  682,    (438). 

Union  Sp.  Com.  Asso.  v.  Central  of  Ga.  Co.,  12  I.  C.  C.  Rep.  375,  (522) 
^  And  infra,  §§85-88. 

In  National  Lumb.  D.  Asso.  v.  Atlantic  C.  L.  R.  Co.,  14  I.  C.  C.  Rep 
154,  163,    (678),  Knapp,  Ch.,  said: 

"In  administering  the  statute  it  is  manifestly  unwise  to  interfere  with 
established  uses  unless  they  plainly  offend  its  provisions  and  in  a  sub' 
stantial  manner  abridge  the  rights  it  was  designed  to  protect." 
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tainty,  suggest  some  practicable  method  of  producing  better  re- 
sults.8 

82.    Same  Subject— Creation  of  Causes  of  Complaint  on  the  Part 
of  Other  Shippers. 

The  fact  that  the  reduction  of  a  rate  at  a  complaining  point  will 
create  a  seeming  preference  in  favor  of  that  point  as  against 
neighboring  localities,  and  thus  give,  rise  to  complaints  on  their 
part,  will  deter  the  Commission  from  granting  the  relief  unless 
justice  clearly  requires  it;^  but  in  a  case  where  relief  is  clearly 
necessary  it  will  be  granted  in  spite  of  elaborate  changes  which 
will  become  necessary.  In  such  a  case  Commissioner  Clements 
said: 

"It  certainly  cannot  be  held  to  be  a  valid  objection  to  the  correc- 
tion of  unlawful  rates  to  one  locality,  that  it  involves  a  like  correc- 
tion as  to  other  localities."  ^^ 

In  East  Tenn.  V.  G.  R.  Co.  v.  I.  C.  C,"  Judge  Taft  said: 

(8)  Grain  Shippers'  Asso.  v.  Illinois  Cent.  R.  Co.,  8  I.  C.  C.  Eep. 
168,   175-176,    (263). 

Cf.  also  National  Petroleum  Asso.  v.  Ann  Arbor  R.  Co.,  14  I.  C.  C.  Rep. 
272,   (692). 

(9)  Danville  v.  Southern  R.  Co.,  8  I.  C.  C.  Rep.  409,  431,   (277-A). 
See  also  other  cases  supra,  note  7. 

It  does  not  alwaj's  follow  that  the  surrounding  localities  will  have 
cause  of  complaint. 

See  Danville  v.  Southern  Ry.  Co.,  8  I.  C.  C.  Rep.  571,   (277-B). 

The  Commission  has  said  that  it  will  not  correct  one  violation  of  the 
Act  by  compelling  another. 

Thatcher  v.  Delaware  &  H.  Canal  Co.,  1  I.  C.  C.  Rep.  152,  156,   (23). 

Harwell  v.  Columbus  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  236,  250,   (31). 

Compare  Southern  Pac.  R.  Co.  v.  I.  C.  C,  200  U.  S.  536,  553;  26  Sup. 
Ct.  330;  50  L.  Ed.  585,  (302-E),  where  the  Supreme  Court  held  that  al- 
though a  rule  or  practice  of  a,  carrier  clearly  violating  one  section  of  the 
Act  was  not  rendered  valid  because  it  was  adopted  to  prevent  a  violation 
of  another  Section,  yet  the  Court  would  not  .interpret  it  as  violating  any 
part  of  the  Act,  unless  such  was  clearly  its  necessary  effect. 

(10)  Troy  Bd.  of  Tr.  v.  Alabama  Mid.  R.  Co.,  6  I.  C.  C.  Rep.  1,  34, 
(170-A). 

Cincinnati  Frt.  Bur.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  6  I.  C.  C. 
Rep.    195,  252,    (183-A). 

Southwestern  Kas.  Farmers'  League  v.  Atchison,  T.  &  S.  F.  R.  Co., 
12  I.  C.  C.  Rep.  530,  534,  (555). 

Reynolds  v.  Southern  Exp.  Co.,  13  I.  C.  C.  Rep.  536,  540,    (640). 

(11)  99  Fed.  52,  63-4,   (162-C). 
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"We  are  pressed  with  the  argument  that  to  reduce  the  rates  to 
Oiattanooga  will  upset  the  whole  Southern  schedule  of  rates,  and 
create  the  greatest  confusion;  that  for  a  decade  Chattanooga  has 
been  grouped  with  towns  to  the  south  and  west  of  her  shown  in 
the  diagram ;  and  that  her  rates  have  been  the  key  to  the  Southern 
situation.  The  length  of  time  which  an  abuse  has  continued 
does  not  justify  it.  It  was  because  time  had  not  corrected 
abuses  of  discrimination  in  that  the  interstate  commerce  act  was 
passed."  ^^ 

Where  one  railroad  controls  the  entire  system  over  which  the 
changes  in  question  are  required,  the  difficulty  of  adjustment  of 
rates  is  not  so  important. ^^ 

S3.    Effect  of  Proposed  Order  on  Bevenue  of  Carriers. 

In  considering  the  advisability  of  reducing  a  given  rate  or 
schedule,  the  Commission  also  gives  weight  to  the  probable  effect 
of  the  reduction  on  the  revenue  of  the  carrier.  Where  the  grant- 
ing of  the  relief  prayed  for  will  deplete  the  earnings  of  the  road 
to  a  great  degree,  the  Commission  will  be  slow  to  make  the 
order.  1* 

84.    History  of  the  Orig^in  of  the  Bate  or  System  of  Bates  in  Ques- 
tion. 

Although  the  history  of  the  growth  of  the  rates  or  rate  rela- 
tion at  issue  in  a  given  case  is  often  instructive,  yet,  as  the  Com- 
mission has  said,  what  it  is  concerned  with  is  the  reasonableness 
or  justice  of  the  rate  in  question  under  the  conditions  existing 

(12)  As  this  decision  by  the  Circuit  Court  of  Appeals  was  reversed 
by  the  Supreme  Court  in  181  U.  S.  1,  the  above  dictum  loses  some  of  the 
weight  which  it  might  otherwise  have. 

(13)  National  Lumb.  D.  Asso.  v.  Norfolk  &  West.  R.  Co.,  9  I.  C.  C. 
Rep.  87,  ir6-117,   (297). 

(14)  New  Orleans  Cot.  Ex.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  et  al., 
2  I.  C.  C.  Rep.  375,  388,   (66). 

Danville  v.  Southern  Ry.  Co.,  8  I.  C.  C.  Rep.  571,  583-584,  (277-B). 

Johnson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  9  I.  C.  C.  Rep.  221,  243, 
(305). 

Re  Rates  from  St.  Louis  to  Texas,  11  I.  C.  C.  Rep.  238,  274-6,   (397). 

See  also  Calloway  v.  Louisville  &  N.  R.  Co.,  7  I.  C.  C.  Rep.  431,  456, 
(242-A). 

See  also  cases  supra,  §5'6  et  seq. 
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at  the  time  of  the  complaint.i5  what  the  Commission  desires  to 
procure  is  a  remedy  and  not  merely  an  explanation,  i*  As  said  in 
another  case,  rates  once  properly  adjusted  may,  by  reason  of  the 
building  of  new  lines  of  road,  etc.,  become  improper  at  a  subse- 
quent time.^^ 

85.  Voluntary  Continuance  by  Carriers  of  a  Given  Bate  for  a  Iiong^ 
Period. 

In  Holmes  &  Co.  v.  Southern  Ry.  Co.,i8  Commissioner  Prouty 
said: 

"The  continuance  of  a  given  rate  is  not  conclusive  evidence  of 
the  reasonableness  of  that  rate,  but  when  a  railway  company  ad- 
vances a  rate  which  has  been  for  some  time  in  force,  the  fact  of  its 
continuance  is  in  the  nature  of  an  admission  against  that  company 
which  tends  to  show  the  unreasonableness  of  the  advance." 

In  another  case  ^®  the  same  Commissioner  again  said : 

"These  rates  were  the  product  of  what  may  be  termed  normal 
competition  acting  through  a  long  series  of  years  which  is,  per- 
haps, where  such  competition  has  actually  existed,  as  fair  a  test  of 
a  reasonable  rate  as  can  be  applied  under  the  present  state  of  the 
law." 

In  Florida  R.  Com.  v.  Savannah,  Fl.  &  W.  R.  Co.,20  the  Com- 
mission said: 

"The  fact  that  the  rates  immediately  preceding  the  advance 
had  for  the  most  part  continued  in  force  for  about  four  years, 
unless  a  satisfactory  explanation  is  made  of  the  long  acquiescence 
of  the  carriers  therein,  raises  a  presumption  that  they  were  rea- 
sonable— at  least,  so  far  as  the  carriers  are  concerned.     (In  Re 

(15)  Cordele  Machine  Co.  v.  Louisville  &  N.  E.  Co.,  6  I.  C.  C.  Rep. 
361,   370-371,    (198). 

And  cf.  Indep.  Eef.  Asso.  v.  Western  N.  Y.  &  P.  R  Co.,  6  I.  C.  C.  Rep. 
378,  383,    (155-C). 

Anthony  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  605,  608,. 
(650). 

(16)  Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  1,  9,    (46). 

(17)  Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  479- 
80,    (200). 

(18)  8  I.  C.  C.  Rep.  561,  568,    (284). 

(19)  Re  Rates  from  St.  Louis  to  Texas,  11  I.  C.  0.  Rep.  238,  269^ 
(397). 

(20)  5  L  C.  C.  Rep.  13,  40-41,   (137). 
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Rates  on  Food  Products,  4  I.  C.  C.  Rep.  48 ;  3  Inters.  Com.  Rep., 
93.)  ...  .  Carriers  making  an  advance  in  rates  should  be 
able  to  present  a  satisfactory  justification  of  such  advance,  par- 
ticularly when  the  old  rates  have  been  of  many  years'  standing 
and  the  advance  is  great,  ....  and  the  traffic  affected  is  of 
large  and  constantly  increasing  volume  and  of  vital  importance  to 
a  large  section  of  country."  21 

The  advance  by  carriers  of  long  standing  rates  on  important 
commodities  without  apparent  reason  is  sufficient  to  warrant  the 
Commission  in  undertaking  on  its  own  motion  an  investigation  of 
the  reasonableness  of  such  advances.^^ 

In  I.  C.  C.  V.  Chicago  G.  W.  R.  Co.p  Mr.  Justice  Brewer 
said  in  the  course  of  the  opinion: 

(21)  Proctor  &  Gamble  v.  Cincinnati,  H.  &  D.  R.  Co.,  4  I.  C.  C.  Rep. 
87,  102,   (109). 

CcJxe  Bros.  v.  Lehigh  Val.  R.  Co.,  4  I.  C.  C.  Rep.  535,  582-3,   (124-A). 

Re  Export  and  Domestic  Rates,  8  1.  C.  C.  Rep.  214,  269,   (265). 

National  Hay  Asso.  v.  Lake  Shore  &  M.  S.  R.  Co.,  9  I.  C.  C.  Rep.  264, 
305,    (309-A). 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  534,  552,  (322). 

Central  Yel.  Pine  Asso.  v.  Illinois  Cent,  R.  Co.,  10  I.  C.  C.  Rep.  505, 
535,  542,    (369-A). 

Tift  V.  Southern  Ry.  Co.,  10  I.  C.  C.  Rep.  548;  581,   (370). 

Banner  Milling  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  13  I.  C.  C.  Rep. 
31,  34,   (567). 

Detroit  Chem.  Works  v.  Northern  Cent.  R.  Co.,  13  I.  C.  C.  Rep.  357,  362, 
(620). 

Burgess  v.  Transcontinental  Fr.  Bur.  13  I.  C.  C.  Rep.  668,  677,   (659). 

Cf.  Detroit  G.  H.  &  M.  R.  Co.  v.  I.  C.  C,  74  Fed.  803,  823;  43  U.  S. 
App.  308;  21  C.  C.  A.  Rep.  103,    (100-C). 

(22)  Re  Proposed  Advances  in  Fr't.  Rates,  9  I.  C.  C.  Rep.  382,  437, 
(313). 

Re  Rates  from  St.  Louis  to  Texas,  11  L  C.  C.  Rep.  238,   (397). 

(23)  209  U.  S.  108,  119;  52  L.  Ed.  268;  28  Sup.  Ct.  493,   (364-C). 
See  also  Oregon  &  W.  Lumber  Asso.  v.  Union  Pac.  R.  Co.,  14  I.  C.  C. 

Rep.  1,  13,    (661). 

Pacific  Coast  Lumber  Co.  v.  Northern  Pac.  R.  Co.,  14  L  C.  C.  Rep. 
23,  38-39,    (664). 

Potlatch  Co.  V.  Northern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  41,   (665). 

Western  Or.  Co.  v.  Southern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  61,  72,  74, 
(667). 

In  Banner  Milling  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  14  I.  C.  C. 
Rep.  398,  408,  (567),  Prouty,  C*  said: 

"Railways    are    authorized    to    establisli,    in    the    first    instance,    (hoir 
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"It  must  also  be  remembered  that  there  is  no  presumption  of 
wrong  arising  from  a  change  of  rate  by  a  carrier.  The  presump- 
tion of  honest  intent  and  right  conduct  attends  the  action  of  car- 
riers as  well  as  it  does  the  action  of  other  corporations  or  indi- 
viduals in  their  transactions  in  life.  Undoubtedly  when  rates  are 
changed  the  carrier  making  the  change  must,  when  properly  called 
upon,  be  able  to  give  a  good  reason  therefor,  but  the  mere  fact 
that  a  rate  has  been  raised  carries  with  it  no  presumption  that  it 
was  not  rightfully  done.  Those  presumptions  of  good  faith  and 
integrity  which  have  been  recognized  for  ages  as  attending  hu- 
man action  have  not  been  overthrown  by  any  legislation  in  re- 
spect to  common  carriers." 

86.     Saiae   Subject — Circumstances   Justifying^  Advance   of   Long 
Standing  States. 

The  so-called  presumption  of  reasonableness  arising  from  the 
long  continuance  of  a  rate  is,  of  course,  not  irrebuttable.  "If  it 
were,"  as  said  by  Commissioner  Prouty,^*  "the  carriers  could 
never  change  their  tariffs  or  their  classifications."  ^s  Thus  where 
it  appears  that  in  order  to  encourage  a  new  industry  the  rate  in 

transportation  charges,  and  the  presumption  of  right  doing  attaches  to 
their  acts  in  the  establishment  of  those  rates.  No  presumption  of  law 
against  a  particular  rate  springs  from  the  fact  that  the  rate  in  ques- 
tion was  an  advance  over  some  previous  rate.  The  burden  of  proof  is 
always  upon  the  party  who  attacks  an  existing  rate.  The  circumstance 
that  the  railway  has  for  a  series  of  years  maintained  a  lower  rate  or  a 
different  relation  of  rates  is  an  evidentiary  fact  which  may  be  introduced 
and  considered  like  any  other  fact.  It  is  in  the  nature  of  an  admission 
upon  the  part  of  the  railway  that  the  rate  maintained  was  at  the  time 
a  just  and  reasonable  one.  The  force  of  this  admission  may  be  entirely 
overcome  by  showing  the  circumstances  imder  which  the  rate  was  estab- 
lished and  maintained,  or  a  change  in  conditions,  but,  certainly,  it  would 
be  a  most  peculiar  rule  of  law  which  required  this  Conmiission  in  pass- 
ing upon  the  reasonableness  of  a  rate  to  entirely  disregard  the  history 
of  that  rate  and  its  relation  to  every  other  rate.  To  so  hold  would  be 
in  substance  to  say  that  the  conduct  and  admission  of  parties  can  not  be 
used  in  evidence." 

(24)  Ee  Export  and  Domestic  Rates,  3  I.  C.  C.  Rep.  214,  270,   (265). 

(25)  See  also  Providence  Coal  Co.  v.  Providence  &  W.  R.  Co.,  1  I. 
C.  C.  Rep.  107,  122,  (17). 

Warren  Mfg.  Co.  v.  Southern  R.  Co.,  12  I.  C.  C.  Rep.  381,  387,   (523). 
Quimby  v.  Clyde  S.  S.  Co.,  12  I.  C.  C.  Rep.  392,  396,   (525). 
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question  was  originally  made  very  low,  it  may  property  be  raised 
as  the  industry  grows  stronger.^* 

Where  the  rates  long  continued  have  not  been  voluntarily  put  in 
force  by  the  carrier  but  in  compliance  with  the  order  of  the 
Commission,  the  so-called  presumption  does  not  apply ;  ^'^  nor  does 
it  apply  to  the  long  maintenance  of' mere  paper  rates  under  which 
no  goods  were  ever  shipped ;  ^®  nor  where  there  is  an  advance  in 
the  actual  rate  charged,  resulting  from  adherence  to  the  pub- 
lished tariff,  concessions  therefrom  having  been  habitually  granted 
in  the  past.^® 

The  conditions  existing  at  the  time  of  the  enforcement  of  the 
rates  relied  on  must  be  shown,  or  little  weight  will  be  attached  to 
their  voluntary  observance  by  the  carrier,  especially  where  it  ap- 
pears that  these  rates  were  discontinued  some  years  before  the 
filing  of  the  complaint.^o 

(26)  Ke  Proposed  Adv.  in  Frt.  Rates,  9  I.  0.  C.  Rep.  382,  406-407, 
439,    (313). 

See  also  Knapp,  C.,  (dissenting)  in  Consolidated  F'w'd'g'.  Co.  v.  South- 
ern Pao.  R.  Co.,  10  I.  C.  C.  Rep.  590,  623,   (371). 

Similarly,  a  railroad  which  permits  the  loading  of  coal  from  wagons 
when  the  traffic  is  small  is  not  thereby  estopped  from  subsequently  put- 
ting in  force  a  rule  insisting  on  loading  from  tipples  only. 

Harp  V.  Choctaw  O.  &  G.  R.  Co.,  118  Fed.  169,  (308-A) ;  125  Fed.  445, 
450-1;  61  C.  C.  A.  405,  (308-B). 

See  also  Sidman  v.  Richmond  &  D.  R.  Co.,  3  I.  C.  C.  Rep,  512,  516- 
7,    (94). 

(27)  Proctor  v.  Cincinnati,  H.  &  D.  R.  Co.,  9  I.  C.  C.  Rep.  440,  488- 
9,    (314-A). 

See  also  Evans  v.  Union  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  520,  547,  (203). 

(28)  Shiel  &  Co.  v.  Illinois  Cent.  R.  Co.,  et  al.,  12  I.  C.  C.  Rep.  210, 
214,   (498). 

See  also  Bovaird  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep. 
56,  61,  (576). 

(29)  Re  Proposed  Adv.  in  Frt.  Rates,  9  I.  C.  C.  Rep.  382  389,  439 
(313). 

Frye  v.  Northern  Pao.  R.  Co.,  13  I.  C.  C.  Rep.  501,  506-7,  (635). 
Bannon  v.  Southern  Exp.  Co.,  13  I.  C.  C.  Rep.  516,  (637). 

(30)  Enterprise  Mfg.  Co.  v.  Georgia  R.  Co.,  12  I.  C.  C.  Rep.  130 
(480). 

Similarly  a  comparison  with  rates  in  force  prior  to  1887  has  been 
held  to  be  of  little  or  no  value. 

Fulton  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  1  I.  C.  C.  Rep.   104,    (16). 

Harding  v.  Same,  1  I.  C.  C.  Rep.  104,   (16). 

Myers  v.  Pennsylvania  Co.,  2  I.  C.  C.  Rep.  573,   (73). 
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87.     Voluntary  Iteduction  of  Bate  not  a  Conclusive  Admission  of 
Prior  Unreasonableness. 

The  reduction  by  a  railroad  of  a  given  rate  does  not  amount 
to  a  conclusive  admission  on  its  part  that  the  rate  previously  in 
force  was  unreasonable.^^  In  Holmes  &  Co.  v.  Southern  Ry. 
Co.,32  Commissioner  Prouty  said: 

"The  action  of  a  railway  company  in  reducing  a  rate  upon 
complaint  of  a  shipper  is  not  conclusive  evidence  that  the  rate  was 
unreasonable  before  the  reduction,  but  when  the  traffic  manager 
of  that  company,  after  a  careful  examination  of  the  facts,  makes 
a  reduction,  that,  too,  is  in  the  nature  of  an  admission^  against  the 
reasonableness  of  the  obnoxious  rate  at  the  time  of  the  reduc- 
tion." 33 

Where,  however,  a  long  standing  rate  was  raised  and  the  ad- 
vanced rate  kept  in  force  for  two  months  and  then  the  former 
rate  restored,  the  Commission  held  that  this  was  in  nature  of  an 
admission  that  the  former  rate  was  a  reasonable  one,  throwing  on 
the  carrier  the  burden  of  explaining  it.  In  the  absence  of  a  satis- 
factory explanation  the  Commission  awarded  reparation  to  the 
amount  of  the  advance. 3* 

(31)  Leonard  v.  Chicago,  M.  &  St.  P.  R.  Co.,  12  I.  C.  C.  Rep.  492, 
494,    (548). 

Loud  V.  South  Car.  R.  Co.,  5  I.  C.  C.  Rep.  S29,  544,  ( 161 ) . 

Ottumwa  Co.  v.  Chicago,  M.  k  St.  P.  R.  Co.,  14  I.  C.  C.  Rep.  121,  125, 
(674). 

In  the  case  last  cited,  Clark,  C,  said: 

"We  are  imwilling  to  subscribe  to  the  theory  that  the  voluntary  reduc- 
tion of  a  rate  by  a  carrier  conclusively  shows  that  the  former  rate  was 
unjust  and  unreasonable,  and  that  reparation  should  be  granted  on  all 
shipments  moving  thereunder  within  the  period  of  the  Statute  of  Limi- 
tations." 

Similarly  it  is  not  enough  to  entitle  a  complainant  to  reparation  to 
show  that  since  certain  shipments  were  made  a  joint  through  rate  has 
been  established  which  is  lower  than  the  former  combination  of  locals. 
The  Commission  has  said  that  this  fact  of  itself  creates  no  presumption 
against  the  carriers. 

Flaccus  Co.  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  14  I.  C.  C.  Rep.  333, 
(669)  ;  but  see  infra,  §99. 

(32)  8  L  C.  C.  Rep.  561,  568,   (284). 

(33)  See  also  infra,  §310,  as  to  practice  where  the  carrier  admits  the 
previous  unreasonableness  of  the  rates  reduced. 

(34)  Ocheltree  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  46, 
(674). 
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88.  Investment  of  Capital  by  Shippers  in  Sieliance  on  Continu- 

ance of  Bates  in  Question. 

As  noted  above,  the  Commission  is  slow  to  change  a  long 
continued  rate  or  rate  relation  to  which  business  conditions  have 
adapted' themselves,  and  will  not  ordinarily  do  so  unless  justice 
clearly  requires  it.  On  the  same  principle,  the  fact  that  industries 
have  been  built  up  in  reliance  on  the  continuance  of  a  certain  rate 
or  rate  relation  will  influence  the  Commission  in  preventing  the 
carrier  from  increasing  the  rate,*^  or  from  disturbing  the  rela- 
tion.** But  as  said  by  Commissioner  Veazey,*'^  "Of  course  this 
Commission  would  not  hold  that  a  classification  that  was  wrong 
should  be  adhered  to,  although  its  change  might  work  injury  to  in- 
dividuals whom  the  wrong  classification  had  unduly  favored."  ** 

89.  The  Commission  will  not  Make  an  Order  Tending  to  Equalize 

Natural  Advantages.  39 

The  attitude  of  the  Commission  has  all  along  been  that  a  ship- 
per is  entitled  to  the  benefits  of  the  natural  advantages  incident 
to  his  location.  This  attitude  was  especially  pronounced  during 
the  first  years  after  the  Commission's  organization.  It  then  held 
that  carriers  were  not  justified,  under  stress  of  commercial  or 
market  competition,  in  equalizing  such  advantages  by  giving  to 

(35)  Bates  v.  Pemia.  E..  Co.,  3  I.  0.  C.  Rep.  435,   (89-A). 

See  also  New  Albany  Co.  v.  Mobile,  J.  &  K.  C.  R.  Co.,  13  I.  C.  C.  Rep. 
594,    (648). 

Oregon  ^  W.  L.  Co.  v.  Union  Pao.  R.  Co.,  14  I.  C.  C.  Rep.  1,   (661). 

Pacific  Coast  Co.  v.  Northern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  23,   (664). 

Potlatch  Co.  V.  Northern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  41,   (665). 

Western  Or.  Co.  v.  Southern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  61,  72,  74, 
(667). 

(36)  Howard  Mills  Co.  v.  Missouri  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  258, 
263,   (508). 

(37)  Bates  v.  Penn.  R.  Co.,  3  I.  C.  C.  Rep.  435,  444,   (89-A). 

(38)  See  also  Potter  Mfg.  Co.  v.  Chicago  &  G.  T.  R.  Co.,  5  I.  C.  C. 
Rep.  514,  520-1,  (160). 

Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  R.  Co,,  4  I.  O.  C.  Rep.  158,  191, 
(112). 

Buchanan  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  7,  (136). 

Strough  V.  New  York  Cent.  &  H.  R.  R.  Co.,  87  N.  Y.  Supp.  30;  92  App. 
Div.  684,   (1904). 

Quimby  v.  Clyde  S.  S.  Co.,   12  I.  C.  0.  Rep.  392,  396,    (525). 

(39)  See  also  supra,  §§56-58,   74-75. 
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distant  or  disadvantageously  situated  localities  rates  low  enough 
to  enable  them  to  compete  with  their  better  located  competitors. 
Thus  in  Eau  Claire  B'd  of  Tr.  v.  Chicago,  M.  &  St.  P.  R.  Co.,** 
Commissioner  Knapp  said : 

"That  rates  should  be  fixed  in  inverse  proportion  to  the  natural 
advantages  of  competing  towns  with  a  view  to  equalizing  com- 
mercial conditions,  as  they  are  sometimes  described,  is  a  proposi- 
tion unsupported  by  law,  and  quite  at  variance  with  every  consid- 
eration of  justice." 

In  Cincinnati  Fr.  Bur.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,*i 
Commissioner  Prouty  said: 

"A  city  is  entitled  to  the  benefit  of  its  location.  The  fact  that  it 
enjoys  exceptional  advantages  in  one  respect  is  no  reason  why  it 
should  be  subjected  to  discrimination  in  some  other  respects."*^ 

(40)  5  I.  C.  C.  Rep.  264,  293,   (151). 

(41)  7  I.  C.  C.  Rep.  180,  189,  (231). 

(42)  Similar  expressions  are  foTind  in  the  following  cases: 
Rend  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  540,  552,   (69). 
Squire  &  Co.  v.  Michigan  Cent.  R.  Co.,  4  I.  C.  C.  Rep.  611,  625,  (126). 
Hezel  Milling  Co.  v.  St.  L.,  A.  &  T.  H.  R.  Co.,  5  I.  C.  C.  Rep.  57,  (140). 
Anthony  Salt  Co.  v.  Missouri  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  299,  312,  (153). 
Minneapolis  Ch.  of  Com.  v.  Great  Nor.  R.  Co.,  et  al.,  5  I.  C.  C.  Rep. 

571,   592-593,    (163). 

James  v.  Canadian  Pac.  R.  Co.,  et  al.,  5  I.  C.  0.  Rep.  612,  627,  (165). 

Newland  v.  Northern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.   131,  145,    (179). 

Cincinnati  Frt.  Bur.  v.  Cincinnati  N.  O.  &  T.  P.  R.  Co.,  6  I.  C.  C.  Rep. 
195,  245,   (183-A). 

Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  473,   (200). 

Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  488,  513, 
(201-A). 

Omaha  Com.  CI.  v.  Chicago,  H.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  647,  674- 
675,   (213). 

Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92, 
(320). 

Omaha  Com.  CI.  v.  Chicago  &  N.  W.  R.  Co.,  7  I.  C.  C.  Rep.  386,  405, 
(240). 

Brockway  v.  Ulster  &  D.  R.  Co.,  8  I.  C.  C.  Rep.  21,   (255). 

Listman  Milling  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  8  I.  C.  C.  Rep.  47, 
67,    (257). 

In  a  few  of  its  early  decisions,  however,  the  Commission  approved  the 
equa,lization  of  natural  advantages  by  carriers. 

See  Rice  v.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.  131,  141,  (111). 

Kauffman  Co.  v.  Missouri  Pac.  R.  Co.,  4  I.  C.  C.  Rep.  417,   (121). 
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Since  the  decisions  by  the  Supreme  Court  holding  that  com- 
mercial or  market  competition  is  a  sufficient  justification  for  a 
preference  by  a  carrier  or  for  an  exception  to  Section  4  of  the 
Act,*^  the  Commission  has  of  course  recognized  that  a  carrier 
may  to  a  certain  extent  equalize  natural  advantages  by  giving  ex- 
ceptionally low  rates  to  localities  at  a  distance  from  the  market  in 
question,  or  to  points  possessing  natural  advantages  so  inferior  as 
to  prevent  their  competing  with  more  fortunate  rivals  unless  given 
an  advantage  in  rates.  Where,  however,  the  carrier  does  not  see 
fit  to  equalize  advantages  and  thus  enable  the  poorly  situated 
merchant  to  ship,  the  Commission  still  refuses  to  compel  it  to  do 
so,  and  encourages  carriers  to  recognize  natural  advantages.** 

The  Federal  Courts  have  recognized  that  carriers  should  not 
arbitrarily  deprive  shippers  of  their  natural  advantages*^  but 

Savannah  Prt.  Bur.  v.  Louisville  &  N.  E.  Co.,  8  I.  C.  C.  377,  407, 
(275-A). 

It  has  always  permitted  grouping  of  localities  for  rate  making  pur- 
poses, within  reasonable  limits. 

See  supra,  §§59-60. 

(43)  See  supra,   §§76-79,  and  infra,   Chap.   XVII,  §§199-200. 

(44)  Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Eep.  42,  54, 
(292). 

Wichita  v.  Missouri  Pac.  E.  Co.,  10  I.  C.  C.  Eep.  35,  40,    (336). 

Ee  Transportation  of  Salt,  10  I.  C.  C.  Eep.  148,  170-171,   (342). 

Lehmann  v.  Atchison,  T.  &  S.  F.  E.  Co.,  10  I.  C.  C.  Eep.  460,  469, 
(366). 

Cannon  Falls  F.  E.  Co.  v.  Chicago  G.  W.  E.  Co.,  10  I.  C.  C.  Eep.  650, 
658,  (374). 

Ee  Eates  on  Corn,  11  I.  0.  C.  Eep.  212,  217,    (394). 

Howard  Mills  Co.  v.  Missouri  Pac.  E.  Co.,  12  I.  C.  C.  Eep.  258,  261, 
(508). 

Enterprise  Mfg.  Co.  v.  Georgia  E.  Co.  et  al.,  12  I.  C.  C.  Eep.  451,  456, 
(536). 

Bovaird  Co.  v.  Atchison,  T.  &  S.  F.  E.  Co.,  13  I.  C.  C.  Eep.  56,  66, 
(576). 

Quimby  v.  Maine  Cent.  E.  Co.,  13  I.  C.  C.  Rep.  246,  248,   (605). 

Cf.  Potlatch  Co.  V.  Northern  Pac.  E.  Co.,  14  I.  C.  C.  Eep.  41,  46, 
(665). 

But  see  Georges  Creek  Coal  Co.  v.  Baltimore  &  0.  E.  Co.,  14  I.  C.  C. 
Eep.  127,   (675). 

(45)  See  Brewer  v.  Central  of  Ga.  E.  Co.,  84  Fed.  258,  268,  (229-B). 
I.  C.  C.  V.  Western  &  A.  R.  Co.,  88  Fed.  186,  193,   (154-B). 
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have  differed  from  the  original  rulings  of  the  Commission  as  to 
what  constitute  such  advantages,  holding  that  the  competition  of 
carriers  is  a  natural  advantage  to  the  shipper  at  the  competitive 
point,  from  which  he  may  properly  benefit  by  the  low  rates  result- 
ing therefrom,  and  that  the  competition  of  rival  rnarkets  is  a  cir- 
cumstance which  justifies  the  carrier  in  giving  a  poorly  situated 
shipper  such  a  rate  as  to  enable  him  to  compete  with  his  better 
located  competitors.** 

go.     Comparison  of  Bates. 

(Aa  to  comparison  of  rates  previously  in  force,  see  supra,  §§85-87). 

One  of  the  aids  most  relied  on,  especially  by  the  Commission,  in 
passing  on  the  reasonableness  of  rates,  is  a  comparison  of  the  rate 
or  rates  in  question  with  other  rates  on  the  same  or  similar  or  on 
different  commodities,  over  the  defendant's  line,  or  on  other 
roads.  The  weight  to  be  attached  to  the  comparison  depends,  of 
course,  upon  the  degree  of  similarity  between  the  rate  to  be  passed 
on  and  that  used  as  a  basis  of  comparison.*^  Thus,  but  little 
weight  can  be  attached  to  a  comparison  of  a  given  rate  with  rates 
over  a  road  required  by  its  charter  to  maintain  those  rates.** 
The  Commission  has  held,  however,  that  a  rate  fixed  by  its  order 
as  fair  a  subject  of  comparison  as  one  voluntarily  put  in  force  by 
the  carrier.*^ 

(46)  See  infra.  Chap.  XVII. 

And  see  also  Payne-Gardner  Co.  v.  LouisTille  &  N.  R.  Co.,  13  I.  C.  C. 
Rep.  638,  643,   (655). 

(47)  I.  C.  C.  V.  East  Tenn.,  V.  &  G.-R.  Co.,  85  Fed.  107,  114,  (162-B). 
I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  118  Fed.  613,  621-622,    (275-B). 
Frye  v.  Northern  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  501,  508,   (635),   (see 

quotation  sUpra,  §80). 

Kansas  City  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  14  I.  C.  C.  Rep.  468, 
471-472,   (709). 

In  case  of  rates  of  express  companies,  where  by  reason  of  the  small  In- 
vestment required  it  is  impossible  to  test  rates  by  the  amount  of  return 
on  capital,  the  comparison  of  rates  is  practically  the  only  test.  There 
is  also  less  variation  in  conditions  governing  the  express  traffic  in  dif- 
ferent localities  than  in  case  of  freight,  thus  making  the  comparison  of 
express  rates  more  valuable  and  reliable. 

Kindel  v.  Adams  Express  Co.,  13  I.  C.  C.  Rep.  475,   (634). 

(48)  Johnston  v.  St.  Louis  &  S.  F.  R.  Co.,  et  al.,  12  I.  C.  C.  Rep. 
73,  75,  77,   (469). 

Cf.  also  cases  infra,  §99n.(89). 

(49)  Davenport  v.  Southern  Ry.  Co.,  11  I.  C.  C.  Rep.  650,  657,   (435). 
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91.  Same  Subject— Distinction  Between  Cases  of  I^easonabIe  Bates 
and  Those  Involving  Questions  of  Preference  or  Discrimin- 
ation. 

In  considering  decisions  discussing  the  relative  weight  to  be 
given  to  the  comparison  of  rates, — ^as,  indeed,  in  reference  to  al- 
most all  questions  arising  under  this  Act, — an  important  dis- 
tinction must  be  kept  in  mind.  This  is  the  distinction  between 
cases  involving  discrimination  or  preference  and  cases  of  unrea- 
sonable rates.  In  both,  comparison  of  rates  is  valuable,  but  in  the 
former  it  is  more  than  this;  it  is  essential.  In  cases  of  prefer- 
ence or  discrimination,  the  comparison  of  rates  is  what  pro- 
duces the  illegality,  while  in  cases  of  reasonableness  per  se  it 
merely  tends  to  show  it. 

It  is  impossible  to  draw  any  well  defined  line  between  the  two 
classes  of  cases,  since  every  case  of  preference  or  discrimination 
involves  also  one  of  relative  reasonableness,^"  and  since  there  are 
practically  very  few  cases  of  pure  unreasonableness  per  se,  in- 
volving comparison  with  rates  on  strictly  non-competitive  com- 
modities.''^  The  point  to  which  attention  is  called,  however,  is 
that  in  cases  where  the  commodities  whose  rates  are  the  subject 
of  comparison  are  competitive,  there  is  present  the  element  of 
preference  or  discrimination  in  addition  to  that  of  simple  unrea- 
sonableness. Even  though  the  case  be  one  where  the  complaint 
is  solely  of  unreasonableness,  the  result  of  the  comparison  of  rates 
on  competitive  commodities  will  be  given  greater  weight  than 
where  they  do  not  compete,  since  the  carrier's  duty  to  make  rea- 
sonable relative  rates  is,  of  course,  stricter  in  the  case  of  competi- 
tive than  in  case  of  non-competitive  commodities.^^ 


(50)  Re   Chicago,   St.   Paul   &  K.   C.   R.    Co.,   2   I.   C.    C.   Rep.   231, 
26S,  (58). 

Murray  v.  Chicago  &  N.  W.  R.  Co.,  62  Fed.  24,   (1894)  ;    (92  Fed.  868; 
35  C.  C.  A.  62),   (1899). 
U.  S.  V.  Chicago  &  A.  R.  Co.,  148  Fed.  646,  648,   (430-A). 

(51)  See  supra,  §§49-50. 

(52)  See  Harvard  Co.  v.   Penna.   Co.,  4  I.   C.   C.   Rep.   212,   222-223, 
(114). 

See  also  I.  C.  C.  v.  Cincinnati,  H.  &  D.  R.  Co.,  146  Fed.  559,  561-562, 
(314-B). 
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92.  Same  Subject — Presumption  of  Beasonableness  of  Bates — ^Bur- 
den of  Proof. 

The  duty  and  power  of  fixing  rates  rests  in  the  first  instance 
with  the  carriers;  they  are  entitled  to  impose  such  rates  as  will 
maintain  their  properties  in  condition  properly  to  discharge  their 
public  duties  and  to  yield  a  fair  return  to  their  owners.  The  men 
who  determine  the  rates  are  experts  and  it  is  to  the  ultimate  inter- 
est of  the  carrier,  as  well  as  of  the  shippers  and  the  general  pub- 
lic, that  all  rates  should  be  reasonable  and  fairly  adjusted.  Rates 
fixed  by  the  carriers  are  presumed  to  be  proper  and  reasonable, 
and  the  burden  is  on  one  who  wishes  to  show  that  they  are  other- 
wise."^ 

This  presumption  would  seem  properly  to  extend  not  only  to 
the  reasonableness  of  the  rate  in  the  absolute,  but  also  to  its  rela- 
tive reasonableness,  as  compared  with  other  rates  on  the  same  or 
on  other  lines  of  road.  If  this  be  true,  a  mere  comparison  of  rates 
would  not,  of  itself,  be  sufficient  in  any  case  to  establish  the  un- 
reasonableness of  a  given  charge.  Of  course  in  a  very  flagrant 
case  a  rate  might  be  held  to  be  unreasonable  or  unduly  preferen- 
tial merely  by  comparison  with  other  rates,"**  but  such  a  rate 
would  probably  be  the  result  of  a  mistake  on  the  part  of  the  car- 
rier, which  it  would  rectify  on  its  being  called  to  its  attention. 

The  Commission,  on  a  number  of  occasions,  has  mentioned 
certain  relations  of  rates,  such  as  a  through  rate  greater  than  the 
sum  of  locals  composing  it,  or  a  rate  to  a  near  point  greater  than 
that  to  a  more  distant  point  on  the  same  line,  which  it  said  threw 
on  the  carrier  the  burden  of  justifying  the  seeming  discrepancy."*' 

(53)  I.  C.  C.  V.  Chicago  G.  W.  R.  Co.,  209  U.  S.  108,  119;  52  L.  Ed. 
268;   28   Sup.   Ct.  493,    (364-C). 

Fulton  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  1  I.  C.  C.  Rep.  104,  106, 
(16). 

Lincoln  Creamery  v.  Union  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  156,  160,  (145). 

Brewer  v.  Louisville  &  N.  R.  Co.,  7  I.  C.  C.  Rep.  224,  234,    (229-A). 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  534,  553,  (322). 

Banner  Milling  Co.  v.  New  York  C.  &  H.  R.  R.  Co.,  14  I.  C.  C.  Rep. 
398,  408,  (567). 

But  see  McMorran  v.  Grand  Tr.  R.  of  Can.,  3  I.  C.  C.  Rep.  252,  261, 
(86). 

(54)  See  McMorran  v.  Grand  T.  R.  of  Can.,  3  I.  C.  C.  Rep.  252,  261, 
(86). 

(55)  See  infra,  §99. 
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But  in  spite  of  this,  as  a  practical  matter  the  Commission  very 
rarely  declares  a  rate  unreasonable  merely  by  a  comparison  of 
tariffs  or  balancing  of  rates,  without  evidence  of  the  cost  or  value 
of  the  service,  or  of  the  effect  of  the  rate  on  the  community  inter- 
ested in  it." 

It  would  be  useless  to  attempt  to  enumerate  or  classify  all  the 
instances  in  which  evidence  has  been  offered  before  the  Commis- 
sion, or  before  the  Courts,  of  other  rates,  as  bearing  on  the  rea- 
sonableness of  that  under  consideration.  With  the  foregoing 
general  statement,  it  is  proposed  to  take  up  only  the  cases  in  which 
the  propriety  of  a  comparison  of  certain  kinds  of  rates  or  the 
proper  weight  to  be  given  thereto  has  been  distinctly  defined. 

93.    Same  Subject— Bates  on  Other  Commodities  Between  the  Same 
Points. 

Evidence  of  this  kind  is  considered  in  practically  every  case, 
and  requires  no  comment.    Its  weight  depends,  of  course,  on  the 

(56)  Raymond  v.  Chicago,  M.  &  S.  P.  R.  Co.,  1  I.  C.  C.  Rep.  230, 
(30). 

Spartanburg  Bd.  of  Tr.  v.  Richmond  &  D.  R.  Co.,  2  I.  C.  C.  Rep.  304, 
306,    (61). 

Rend  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  540,  551,   (69). 

Lincoln  Creamery  v.  Union  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  156,  160,  (145). 

Independent  Ref.  Asso.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C.  C.  Rep. 
415,  448,  (155-A). 

Gustin  V.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  277,  289,   (266). 

Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Rep.  42,  58,  (292). 

Dallas  Frt.  Bur.  v.  Austin  &  N.  W.  R.  Co.,  9  I.  C.  C.  Rep.  68,  77, 
(295). 

Phoenix  Shippers  Un.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep. 
260,  263,    (306). 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  534,  553,  (322). 

Chattanooga  Ch.  of  Com.  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  Ill,  137, 
(341). 

Koch  V.  Penna.  R.  Co.,  10  I.  C.  C.  Rep.  675,  683,   (377). 

Dallas  Frt.  Bur.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  427,  433, 
(529). 

I.  C.  C.  V.  Nashville,  C.  &  St.  L.  R.  Co.,  120  Fed.  934;  57  C.  C.  A.  224, 
(281-B). 

But  see  Cincinnati  Frt.  Bur.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  6 
1.  C.  C.  Rep.  195,  236-7,    (183-A),  and  cases  cited. 

Also  Southern  Croc.  Co.  v.  Georgia  Nor.  R.  Co.,  et  al.,  12  I.  C.  C.  Rep. 
229,  (502). 
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similarity  of  the  service  rendered  in  connection  with  the  two 
rates.^'^ 

94.  Same  Subject — Bates  Between  Different  Points  on  the  Same 
Boad. 

In  a  number  of  instances  the  Commission  had  said  that  where, 
in  fixing  rates,  a  carrier  departs  from  a  mileage  basis,  the  burden 
is  on  it  to  justify  such  departure. 

In  Logan  v.  Chicago  &  N.  W.  R.  Co.,^^  Commissioner  Morri- 
son said : 

"A  departure  from  the  equal  mileage  rates  as  applied  to  the 
several  branches  of  a  road  or  system  of  roads  is  not  conclusive 
of  the  unlawfulness  of  rates,  but  the  company  making  such  de- 
parture should  have  satisfactory  reasons  for  such  variance  of 
rates  and  should  show  them  to  be  reasonable  when  disputed. 
This  burden  is  by  the  Act  to  Regulate  Commerce  put  on  carriers 
when  they  'charge  or  receive  as  great  compensation  for  a  shorter 
as  for  a  longer  distance.'  The  same  burden  is  on  a  company  mak- 
ing greater  charge  for  one  of  two  hauls  of  equal  distance."  '* 

These  and  similar  expressions  must,  like  many  other  general 
expressions  by  the  Commission,  be  read  in  connection  with  the 
case  then  under  discussion.  As  above  noted,  the  Commission 
would  probably  not  order  a  given  rate  reduced  or  award  repara- 
tion on  account  of  its  exaction,  merely  on  proof  of  a  lower  rate 
on  the  same  or  on  a  similar  commodity  over  another  part  of  the 
line,  even  where  the  latter  rate  was  for  the  same  distance.  Ques- 
tions of  the  reasonableness  of  rates  depend  on  too  many  varying 
and  practical  considerations  to  be  subject  to  exact  and  definite 
standards  or  to  be  dependent  on  mere  legal  presumptions.  In  a 
number  of  instances  in  which  the  Commission  has  attempted  to 

(57)  Perry  v.  Florida  Cent.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  97,  112-115, 
(142). 

Rice  V.  Cincimiati,  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  228.229,  ( 147) ,  etc. 
Anthony  v.  Phila.  &  R.  R.  Co.,  14  I.  C.  C.  Rep.  581,  (722). 
Rates  between  two  points  need  not  be  the  same  the  year  round.    Thus 
rates  on  coal  may  be  higher  in  winter  than  in  summer. 

I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  426-427,  (156-B). 

(58)  2  I.  C.  C.  Rep.  604,  612,   (75). 

(59)  McMorran  v.  Grand  Tr.  R.  of  Can.,  3  I.  C.  C.  Rep.  252,  261,  (86). 
James  v.  Canadian  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  612,  628,   (165). 
Cincinnati  Frt.  Bur.  v.  Cincinnati  K.  O.  k  T.  P.  R.  Co.,  6  I.  C.  C.  Rep. 

185,  236-237,   (183-A). 
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prescribe  general  rules,  such  as  that  above  quoted,  it  has  led  itself 
into  subsequent  inconsistencies  which  it  is  impossible  wholly  to 
reconcile.  All  that  the  cases  above  quoted  can  fairly  be  said  to 
be  authority  for,  is  that  where  all  the  apparent  conditions  sur- 
rounding two  hauls  are  the  same,  the  carrier  is  expected  to  ex- 
plain any  difference  in  rates  charged  for  each.®" 

Although  the  rates  in  force  over  other  branches  of  defendant's 
road  have  a  bearing  upon  and  are  entitled  to  consideration  in 
connection  with  the  question  of  reasonable  charges  under  like 
conditions,®!  rates  over  such  different  branches  need  not,  of 
course,  be  the  same  where  the  conditions  are  different.  So,  also, 
east-  and  west-bound  rates  between  the  same  points  need  not  be 
the  samle  where  diflferent  factors  enter  into  the  determination  of 
each,®2  and  rates  over  two  different  routes  need  not  be  identical, 
where  one  route  is  much  longer  than  the  other.®* 

95.    Same  Subject — Bates  Over  Other  Iiines. 

Although,  in  determining  the  reasonableness  of  given  rates,  it 
is  competent  to  compare  rates  over  other  lines  with  those  in  ques- 
tion,®* this  is  by  no  means  a  conclusive  test,®**  and  such  compari- 

(60)  See   also   supra,   §§58-60. 

(61)  Morrell  v.  Union  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  121,  129,    (176). 

(62)  Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  85,  103, 
(173). 

MacLoon  v.  Boston  &  M.  R.  Co.,  9  I.  C.  C.  Rep.  «42,    (330). 
Hewins  v.  JHew  York,  N.  H.  &  H.  R.  Co.,  10  I.  C.  C.  Rep.  221,   (346). 
Weil  Bros.  v.  Penna.  R.  Co.,  11  I.  C.  C.  Rep.  627,   (432). 
Phillips  V.  Grand  Tr.  W.  R.  Co.,  11  I.  C.  C.  Rep.  659,   (436). 
Menasha  Wood   Ware  Co..  v.  Atchison,   T.   &  S.   R.    Co.,   11   I.   C.    C. 
Rep.  666,    (437). 

Omaha  Gr.  Exch.  v.  Union  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  65,   (466). 

Burgess  v.  Transcontinental  Fr.  Bur.,  13  I.  C.  C.  Rep.  668,  675,   (659). 

Allen  V.  Oregon  R.  &  Nav.  Co.,  106  Fed.  265,   ( 1901 ) . 

I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  118  Fed.  613,  623,   (275-B). 

(163)     Admin.  Rul.  No.   92,    (June  29,   1903). 

See  also  infra,  n.  69. 

(64)  Minnesota  Bus.  Men's  Asso.  v.  Chicago,  St.  P.,  M.  &  0.  R.  Co., 
2  I.  C.  C.  Rep.  52,  69-70,   (48). 

Rau  V.  Penna.  R.  Co.,  12  I.  C.  C.  Rep.  199,   (496). 

Dallas  Fr.  Bur.  v.  Gulf  C.  &  S.  F.  R.  Co.,  et  al.,  12  I.  C.  C.  Rep.  223, 
226,  (501). 

Detroit  Chem.  Wks.  v.  Northern  Cent.  R.  Co.,  13  I.  C.  C.  Rep.  357,  361, 
(620). 

(65)  Cannbn  V.  Mobile  &  0.  R.  Co.,  llI.C.C.Rep.  537,  542-543,   (418). 
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sons  are  of  little  or  no  weight  unless  substantial  similarity  of  con- 
ditions in  the  two  cases  be  shown.*^ 

Rates  on  a  particular  commodity  over  a  road  constructed  ex- 
pressly to  haul  that  commodity  are  not  to  be  judged  by  com- 
parison with  rates  over  other  lines,  but  rather  by  the  financial 
returns  produced  by  the  traffic  in  question.®^ 

Non-competitive  rates  cannot  fairly  be  compared  with  competi- 
tive ones.®*  Nor  are  lower  rates  between  the  same  points  by  a 
shorter  line  conclusive  of  unreasonableness.** 

96.   Same  Subject — ^Throiogh.  and  Local  RatesTO — Geneiral  Considera- 
tions to  be  Borne  in  Mind  in  Comparinig  Such  Bates. 

In  several  cases  decided  by  the  Circuit  Courts  during  the  early 
'90's,  it  was  said  that  a  joint  through  rate,  made  by  two  or  more 
connecting  roads,  formed  no  basis  for  comparison  with  the  local 
rates  of  either  road  for  part  of  the  distance,  and  that  neither  was  a 
proper  standard  by  which  the  reasonableness  of  the  other  might 
be  determined.'^i 

(■66)     Evans  v.  Union  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  520,  543,   (303). 

Memphis  Frt.  Bur.  v.  Fort  Smith  &  W.  R.  Co.,  13  I.  C.  C.  Rep.  1,  5, 
(561). 

Rhinelander  Co.  v.  Northern  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  633,  635, 
(654). 

(67)  American  Asphalt  Asso.  v.  Uintah  R.  Co.,  13  I.  C.  C.  Rep.  196, 
201,    (598). 

.     (68)     I.  C.  C.  V.  Southern  R.  Co.,  117  Fed.  741,    (277-C). 

I.  C.  C.  V.  Nashville,  C.  &  St.  L.  R.  Co.,  120  Fed.  934;  57  0.  C.  A. 
224,   (281-B). 

(69)  Marley  v.  Norfolk  &  W.  R.  Co.,  11  I.  C.  C.  Rep.  616,  (427). 
Admin.  Rul,  No.  92,   (June  29,  1908). 

Cf.  Milwaukee  Ch.  of  Com.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  7  I.  C.  C. 
Rep.  481,   (244). 

(70)  As  to  what  are  considered  through  and  what  local  rates,  see 
supra,  §§29-38,  and  §§45-47. 

(71)  Chicago  &  N.  W.  R.  Co.  v.  Osborne,  52  Fed.  912;  10  U.  S.  App. 
430;  3  C.  C.  A.  347,   (138-C). 

Tozer  v.  U.  8.,  52  Fed.  917,    (70-D). 

U.   S.   V.  Mellen,  53   Fed.   229,    (158). 

Parsons  v.  Chicago  &  N.  W.  R.  Co.,  63  Fed.  903;  11  C.  C.  A.  489;  27 
U.  S.  App.  394,  (188-A)  ;  (affirmed  167  U.  S.  447;-42  L.  Ed.  232;  17  Sup. 
Ct.  887),   (188-B). 

See  also  Southern  R.  Co.  v.  St.  Louis  H.  &  G.  Co.,  153  Fed.  728,  734, 
(384-C). 
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These  were  all  cases  arising  under  Sections  3  and  4  of  the  Act, 
where  the  complaints  were  based  on  the  fact  that  the  share  of  one 
of  the  roads,  party  to  a  joint  through  rate,  for  its  part  of  the 
through  haul,  was  less  than  its  local  rate  between  the  same  points. 
That  such  an  arrangement  of  rates  is  reasonable  and  proper  has 
never  been  doubted  either  by  the  Commission  or  by  the  Courts, 
but  the  dictum  of  Justice  Brewer  in  the  Osborne  case  to  the  effect 
that  the  Act  does  not  require  that  joint  through  rates  shall  bear 
any  relation  whatever  to  the  local  rates  for  a  part  of  the  dis- 
tance which  they  cover,  and  that  each  is  entirely  independent  of 
the  other,  is  not  in  accordance  with  the  later  decisions. 

In  passing  on  questions  of  reasonableness,  absolute  and  rela- 
tive, or  of  preferences  between  localities  and  violations  of  the  long 
and  short  haul  clause,  both  Courts  and  the  Commission  con- 
stantly compare  through  rates  with  local  ones.  In  so  doing,  cer- 
tain differences  in  the  conditions  surrounding  the  two  are,  of 
course,  to  be  kept  in  mind,  but  the  comparison  is  regarded  as  often 
valuable,  and  in  certain  cases  almost  decisive,  of  the  justice  of  the 
rates  under  consideration.  Thus,  in  accordance  with  the  rule  that 
the  rate  per  ton  mile  should  decrease  as  the  distance  increases,  it 
is  recognized  that  a  joint  through  rate  should  ordinarily  be  less 
than  the  sum  of  the  local  rates  between  the  intermediate  points, 
and  a  through  rate  exceeding  the  sum  of  the  local  rates 
is  considered  prima  facie  unreasonable. ''^^  So,  also,  a  rate 
for  a  through  haul  over  two  connecting  roads  is  expected  to 
be  somewhat  higher  than  a  rate  between  the  same  points  over  but 
one  line.'''  All  that  is  meant  by  the  expressions  to  the  effect  that 
through  rates  are  no  proper  standards  by  which  to  test  the  rea- 
sonableness of  local  ones,  is  that  certain  differences  in  conditions 
in  the  two  are  often  so  great  as  to  render  a  comparison  between 
them  of  little  or  no  value.  If,  however,  these  conditions  be  kept 
in  mind,  there  is  no  absolute  rule  of  law  preventing  a  comparison 
of  through  and  local  rates,  and  in  certain  cases,  both  of  reasonable- 

(72)  See  infra,  §99, 

(73)  Loup  Colliery  Co.  v.  Virginia  R.  Co.,  12  I.  C.  C.  Rep.  471,  478, 
(541). 

Texas  Cement  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  68,  70, 
(467). 

Cedar  Rap.  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  L  C.  C.  Rep.  250,  255, 
(606). 
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ness  and  of  preference,  such  a  comparison  is  a  most  important  aid 
in  determining  the  propriety  of  the  rate  or  rate  relation  under 
consideration.''* 

97.  Same  Subject — Through  Bates  Should  N'orm.ally  be  Less  than 
Sum  of  Locals. 

The  division  of  a  joint  through  rate  received  by  a  carrier,  party 
to  it  should  normally  be  less  than  its  local  rate  for  its  part  of  the 
haul,''^  but  this  rule  is  not  one  required  by  the  Act,  and  is  subject 
to  exceptions.''*  The  difference  between  the  two  must  not  be  un- 
reasonable.''^ 

(74)  Daniels  v.  Chicago,  K.  I.  &  P.  E.  Co.,  6  I.  C.  C.  Rep.  458,  474- 
478,  (200),  and  cases  cited. 

See  also  Texas  Cement  Co.  v.  St.  Louis  &  S.  F.  K.   Co.,   12  I.   C.  C. 
Rep.  68,  72,   (467). 
Marten  v.  Louisville  &  N.  R.  Co.,  9  I.  C.  C.  Rep.  581,  597,   (325). 

(75)  JTarrar  v.  Bast  Tenn.,  V.  &  Ga.  R.  Co.,  et  al.,  1  I.  C.  C.  Rep. 
480,   (40). 

Detroit  Bd.  of  Tr.  v.  Grand  Tr.  Ry.  of  Can.  2  I.  C.  C.  Rep.  315,  321, 
(62). 

New  Orleans  Cot.  Bxch.  v.  Cincinnati,  N.  O'.  &  T.  P.  R.  Co.,  2  I.  C. 
C.  Rep.  375,  385,    (66). 

Milwaukee  Ch.  of  Com.  v.  Flint  &  P.  M.  R.  Co.,  2  I.  C.  C.  Repi  553, 
570,    (71). 

Lippman  v.  lUinois  Cent.  R.  Co.,  2  I.  C.  C.  Rep.  584,  (73). 

New  Orleans  Cot.  Exch.  v.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  534, 
559,   (96). 

Poughkeepsie  Iron  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  4  L  C.  C.  Rep. 
195,  207,    (113). 

St.  Louis  H.  &  G.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90,  101, 
(384-A). 

Moran  v.  Missouri  Pac.  R.  Co.,  11  I.  C.  C.  Rep.  598,   (425). 

Cf.  St.  Louis  H.  &  G.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C.  Rep. 
486,    (410). 

See  also  cases  supra,  §60. 

(76)  See  supra,  §62. 

Mankato  Mfgrs.  tin.  v.  Minneapolis  &  St.  L.  R.  Co.,  4  I.  C.  C.  Rep. 
79,  85,   (107). 

Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17,. 
31,    (291). 

Cf.  also  Minnesota  Bus.  Men's  Asso.  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,. 
2  L  C.  C.  Rep.  52,  68    (48). 

Same  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  73,  85,   (50). 

(77)  Lippman  v.  Illinois  Cent.  R.  Co.,  2  I.  C.  C.  Rep.  584,  (73). 
Colorado  Juel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  488,  514,, 

(201-A). 
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In  view  of  the  fact  that  in  case  of  through  rates  the  carriers 
are  relieved  from  a  number  of  terminal  expenses  at  intermediate 
points,  which  are  included  in  the  sum  of  the  local  rates,  and  also 
in  view  of  the  usual  decrease  in  the  rate  per  ton  mile  with  the  in- 
crease of  the  distance,  the  Commission  has  always  regarded  with 
disfavor  joint  through  rates  made  by  combining  locals. 

In  Hampton  Bd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  R.  Co.,'8  Com- 
missioner Qements  said: 

"The  charge  of  a  local  rate  for  part  of  a  through  haul,  when  the 
extra  expense  of  a  local  haul  has  not  been  incurred,  is  prima  facie 
excessive." 

In  Troy  Bd.  of  Tr.  v.  Alabama  Mid.  R.  Co.,''®  the  same  Com- 
missioner said: 

"A  local  rate  which  presumably  is  adopted  as  covering  both  the 
initial  and  final  expenses  of  the  haul,  is  prima  facie  excessive  as 
part  of  a  through  rate  over  a  through  line  composed  of  two  or 
more  carriers." 

08.     Same  Subject.— Exceptions  to  Faregoing  Ilule — ^Basin^  Point 

Kates. 
The  Commission  has  always  supported  the  foregoing  rule  as  a 
general  proposition,**  and  the  Federal  Courts  have  announced 

(78)  8  I.  C.  C.  Eep.  503,  521,   (28X-A). 

(79)  6  I.  C.  C.  Kep.  1,  23,   (170-A). 

Oommissioner  Clements  has  dissented  from  the  ruling  of  the  other 
Commissioners  in  several  cases,  basing  his  dissent  on  the  foregoing  prin- 
ciple. 

See  Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Rep.  42,  59,  (292). 

Red  Cloud  Mining  Co.  v.  Southern  Pac.  R.  Co.,  9  I.  C.  C.  Rep.  216,  220, 
(304). 

See  also  Phoenix  Shippers  Un.  v.  Atchison,  T.  &  8.  F.  R.  Co.,  9  I.  C.  C. 
Rep.  250,  263,    (306). 

(80)  Sanger  v.  Southern  Pac.  R.  Co.,  3  I.  C.  C.  Rep.  134,   (81). 
King  V.  N.  Y.,  N.  H.  &  H.  R.  Co.,  4  I.  C.  C.  Rep.  251,  262,  (116). 
Cincinnati  Frt.  Bur.  v.  Cincinnati  N.  0.  &  T.  P.  R.  Co.,  6  Ii  C.  C.  Rep. 

195,  246,    (183-A). 

Re  Illinois  Cent.  Rates,  6  I.  C.  C.  Rep.  624,  630,   (1896). 

Gustin  V.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  277,   (266). 

Danville  v.   Southern  R.   Co.,  8  I.   C.   C.  Rep.  409,    (277-A). 

Johnson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  9  I.  C.  C.  Rep.  221,  244- 
249,   (305). 

Kindel  v.  Boston  &  A.  R.  Co.,  11  I.  C.  C.  Rep.  495,  511,   (412). 

Hoerr  v.  Chicago,  M.  &  St.  P.  R.  Co.,  11  I.  C.  C.  Rep.  547,  553-554, 
(419). 
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somewhat  the  same  principle.^i  But  in  many  cases,  especially 
since  the  decisions  of  the  Supreme  Court  with  regard  to  the  effect 
of  railroad  and  market  competition,  the  Commission  has  recog- 
nized the  propriety  of  such  combined  rates,  where  the  total 
through  rates  are  not  unreasonable  per  se  and  where  the  greater 
part  of  the  haul  is  to  a  competitive  point. 

In  case  the  through  rate  to  a  local  point  is  made  by  combining 
not  merely  the  rates  to  and  from  an  intermediate  point,  but  by 
a  combination  on  a  trade  centre  beyond  the  locality  complaining, 
the  objection  to  the  combined  rate  is,  of  course,  strengthened; 
but  even  here  competition  is  often  held  to  justify  the  situation.*^ 

In  a  recent  decision  the  Commission  approved  a  combination 
joint  through  rate  where  over  but  two  roads,  the  latter  of  which 
had  but  a  short  haul.^* 

In  a  number  of  cases  before  the  Commission  prior  to  the  de- 
cision by  the  Supreme  Court  establishing  competition  as  a  proper 
consideration  in  determining  rates  and  sanctioning  schedules 
made  on  the  Basing  Point  System,  the  Commission  held  that  rates 


Durham  v  Illinois  Cent.  K.  Co.,  12  I.  C.  C.  Kep.  37,  39,   (460). 

Laning  Co.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  154,  (590). 

Flacous  Co.  V.  Cleveland  C.  C.  &  St.  L.  B.  Co.,  14  I.  0.  C.  Eep.  333, 
(699). 

Randolph  Co.  v.  Seaboard  A.  L.  R.  Co.,  14  I.  C.  C.  Rep.  338,  (649). 

But  see  St.  Louis  H.  &  G.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C.  Rep. 
486,   (410). 

See  also  Charlotte  Sh.  Asso.  v.  Southern  R,  Co.,  11  I.  C.  C.  Rep.  108, 
(386). 

(81)  Augusta  So.  R.  Co.  t.  Wrightsville  &  T.  R.  Co.,  74  Fed.  62S, 
527,   (205). 

Minn.  &  St.  L.  R.  Co.  v.  Minnesota,  186  U.  S.  257,  262;  46  L.  Ed.  1161; 
22  Sup.  Ct.  900,   (1902). 

Cf.,  however,  I.  C.  C.  v.  Alabama  Mid.  R.  Co.,  69  Fed.  227,  232, 
(170-B). 

(82)  See  Holdzkom  v.  Michigan  Cent.  R.  Co.,  et  al.,  9  I.  C.  C.  Rep. 
42,    (292). 

Red  Cloud  Mining  Co.  v.  Southern  Pac.  R.  Co.,  9  I.  C.  C.  Rep.  216,  220, 
(304). 
See  also  infra,  §207. 

(83)  Loup  Creek  Co.  v.  Virginia  R.  Co.,  12  I.  C.  C.  Rep.  471,  (541). 
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to  non-competitive  points  were  unreasonable  as  compared  to  lesser 
rates  to  nearer  competitive  points.**  Such  cases  as  these  were  de- 
cided by  the  Commission  under  a  misapprehension  of  the  proper 
construction  of  Sections  3  and  4  of  the  Act,  and  must  be  read  with 
this  fact  in  mind. 

99.     Same   Subject — Through   Rates  Bzceedui^   Combined  Locals 
prima  facie  Unreasonable. 

This  condition  is  considered  anomalous  and  requires  an  expla- 
nation by  the  carriers.*^  In  the  absence  of  such  an  explanation 
the  Commission  has  ordered  the  carriers  to  put  in  force  a  through 
rate  not  exceeding  the  sum  of  the  locals.**  The  Commission  has 
refused,  however,  to  make  a  general  order  to  this  effect,*''  and  has 

(84)  See  Kice  v.  Cincinnati  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  228, 
(147). 

Raworth  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  234,  249,    (148). 
Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.   C.  Rep.  488,  513, 
(201-A). 

(85)  Martin  v.  Southern  Pac  R.  Co.,  2  I.  C.  C.  Rep.  1,  10,   (46). 
Minnesota  Bus.  Men's  Asst).  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep. 

73,  87,    (50). 

Re  Tariffs  of  Trans.  Con.  Lines,  2  I.  C.  0.  Rep.  324,  331,  333,   (1888;. 

Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17,  37, 
(291). 

Tifton  V.  Louisville  &  N.  R.  Co.,  9  L  C.  C.  Rep.  160,  181,   (301). 

Cannon  Falls  F.  E.  Co.  v.  Chicago  G.  W.  R.  Co.,  10  I.  C.  C.  Rep.  850, 
659,    (374). 

Moran  v.  Missouri  Pac.  R.  Co.,  11  L  C.  C.  Rep.  598,  604,   (425). 

Laning-Harris  Co.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  154,  158, 
159,    (590). 

Coomes  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep.  192,  194,  (597). 

Oshkosh  Co.  V.  Chicago  &  N.  W.  R.  Co.,  14  I.  C.  C.  Rep.  109,  (672). 

Flint  Co.  v.  Lake  S.  &  M.  S.  R.  Co.,  14  L  C.  C.  Rep.  336,  (700). 

Minneapolis  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  14  I.  C.  C.  Rep.  536, 
(1908). 

Wilson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  14  I.  C.  C.  Rep.  549,  (1908). 

Sylvester  v.  Penna.  R.  Co.,  14  I.  C.  C.  Rep.  573,   (1908). 

Hardenberg  v.  Northern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  579,   (1903). 

Tar.  Circ.  15-A,  Ruling  No.  56,  p.  64. 

(86)  Hope  Cotton  Oil  Co.  v.  Texas  &  Pac.  R.  Co.,  12  L  C.  C.  Rep. 
265,   (509). 

(87)  Coffeyville  B.  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep. 
498,    (550). 


164  THE    INTERSTATE    COMMERCE    ACT. 

held  that  such  rates  were  proper  under  some  circumstances,  as 
when  the  through  rates  included  a  transfer  between  terminals,** 
or  where  the  local  rates  were  prescribed  by  State  authorities  and 
were  considered  by  the  Commission  to  be  unreasonably  low.*'  It 
has  also  issued  a  tariflf  regulation  permitting  the  carriers  to  reduce 
such  through  rates  to  the  sum  of  the  locals,  on  one  day's  notice.®" 

100.    Same  Subject — Significance  of  Division  of  TbxovLgh.  Bates 

Among  Connecting  Carriers. 
(As  to  the  power  of  the  Commission  to  apportion  through  rates  see 
infra,  §279). 

In  cases  involving  the  propriety  of  through  rates,  what  the 
shipper,  the  public,  and  hence  what  the  Commission  is  interested 
in,  is  the  reasonableness  of  the  total  charge.  Since  the  apportion- 
ment or  division  of  this  total  charge  does  not  determine  what  the 
charge  to  the  public  should  be,  the  Commission  has  frequently 
said  that  it  has  nothing  to  do  with  the  division  of  the  through 
rate.9i 

(88)  Behrend  v.  Washington  So.  R.  Co.,  9  I.  C.  C.  Rep.  637,  (329). 

(89)  Missouri  Bd.  of  R.  Comrs.  v.  Eureka  Spgs.  R.  Co.,  7  I.  C.  C. 
Rep.  69,    (218). 

Savannah  Bur.  of  F.  &  T.  v.  Charleston  &  S.  R.  Co.,  7  I.  C.  C.  Rep.  601, 
(250). 

Artz  V.  Seaboard  Air  Line  R.  Co.,  11  I.  C.  C.  Rep.  458,  (405). 

Brabham  v.  Atlantic  C.  L.,  et  al.,  11  I.  C.  C.  Rep.  464,   (407). 

See  also  HSlton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep. 
17,  31,   (291). 

Hope  Cot.  Oil  Co.  v.  Texas  &  Pac.  R.  Co.,  10  I.  C.  C.  Rep.  696,  (380). 

Re  Freight  Rates,  11  I.  C.  C.  Rep.  180,  209,   (393). 

Arkansas  R.  Com.  v.  St.  Louis  &  N.  Ark.  R.  Co.,  12  I.  C.  C.  Rep.  233, 
(503). 

Morgan  v.  Missouri  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  525,  528,   (554). 

But  see  Montgomery  Fr.  Bur.  v.  Western  Ry.  of  Ala.,  14  I.  C.  C.  Rep. 
150,    (677). 

(90)  Tar  Circ.  IS-A,  Rulings  56  and  81. 

(91)  Boston  Ch.  of  Com.  v.  Lake  S.  &  M.  S.  R.  Co.,  1  I.  C.  C.  Rep. 
436,   453,    (38). 

Toledo  Pr.  Ex.  v.  Lake  S.  &  M.  S.  R.  Co.,  5  I.  C.  C.  Rep.  166,  188, 
<146). 

Georgia  Peach  Growers'  Asso.  v.  Atlantic  C.  L.  R.  Co.,  10  I.  C.  C.  Rep. 
255,  278,   (but  see  p.  277),    (348). 

And  see  New  Albany  Co.  v.  Mobile  J.  &  K.  C.  R.  Co.,  13  I.  C.  C.  Rep. 
594,  599,    (648). 
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However,  as  said  by  the  Commission  in  Florida  R.  Com.  v.  Sa- 
vannah F.  &  W.  R.  Co.,  ^2  "While  the  complainant  has  no  interest 
in  the  division  the  defendants  make  between  themselves,  and  that 
division  does  not  determine  what  the  charge  to  the  public  should 
be,  yet  it  is  not  without  significance  in  determining  what  are  rea- 
sonable rates  for  the  whole  distance  on  the  lines  in  question."  ^* 

Thus  when  the  total  through  rate  in  question  is  confessedly 
made  up  by  combining  two  or  more  rates,  the  Commission  is  often 
able  to  locate  the  unreasonableness  of  the  whole  in  an  unreason- 
able demand  on  the  part  of  one  of  the  participating  roads,  al- 
though each  would  be  responsible  for  the  reasonableness  of  the 
aggregate  charge.  In  some  cases  the  Commission  has  made  a  sep- 
arate order  against  each  road,  directing  each  to  reduce  its  share 
by  a  given  amount.** 

(92)  5  I.  C.  C.  Rep.  13,  39,   (137). 

(93)  Brady  v.  Penna.  R.>  Co.,  2  I.  C.  C.  Rep.  131,  140,   (53). 
Boston  Fr.  &  Pr.  Ex.  v.  New  York  &  N.  B.  R.  Co.,  5  I.  C.  C.  Rep.  1, 

3,   (128-B). 

Perry  v.  Florida  C.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  97,   (142). 

James  v.  Canadian  Pac.  R.  Co.,  5  I.  C.   C.  Rep.  612,  629-630,    (165). 

Troy  Bd.  of  Tr.  v.  Alabama  Mid.  R.  Co.,  6  I.  C.  C.  Rep.  1,  22,  ( 170-A) 

Cattle  Raisers'  Asso.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep.  513, 
538,    (245-A). 

Savannah  Frt.  Bur.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep.  377, 
(275-A). 

Warren  Ehret  Co.  v.  Central  R.  of  N.  J.,  8  I.  C.  C.  Rep.  598,  604, 
(287). 

Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17,  38, 
(291). 

National  Lumber  Asso.  v.  Norfolk  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  87,  115- 
116,  (297). 

Tift  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep,  543,  S88,   (370). 

Central  Yel.  Pine  Asso.  v.  Illinois  Cent.  R.  Co.,  10  I.  C.  C.  Rep,  505, 
643,   (369-A). 

Cattle  Raisers'  Asso.  v.  Missouri,  K.  &  T.  R.  Co.,  11  I.  C.  C.  Rep.  296, 
338,    (399-A). 

Merchants'  Tr.  As.  v.  New  York,  N.  H.  &  H.  R.  Co.,  13  I.  C.  C.  Rep. 
225,  228,   (600).. 

(94)  Cattle  Raisers'  Asso.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep. 
513,  539,  (245-A). 

Savannah  Frt.  Bur.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep.  377, 
(275-A). 

Warren  Ehret  Co.  v.  Central  R.  of  N.  J.,  8  I.  C.  C.  Rep.  598,  607, 
(287). 
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An  initial  road  running  to  a  competitive  point  may  properly 
secure  for  itself  a  large  share  of  through  rates  to  points  beyond 
its  line,  by  reason  of  the  competition  of  connecting  carriers  to  se- 
cure the  traffic  brought  by  it  to  the  competitive  junction  point.'* 

101.     Concert  of  Action  by  Naturally  Competitive  Lines  in  Fixing 
the  Bates  TTnder  Investigation. 

Although  what  the  Commission  and  the  Courts  are  primarily 
concerned  with  is  the  reasonableness,  absolute  and  relative,  of  the 
rates  under  existing  conditions,  and  not  the  history  of  their  for- 
mation,»8  they  are  much  less  likely  to  interfere  with  a  rate  fixed 
under  competition,  than  with  one  established  or  advanced  by  the 
concerted  action  of  the  carriers.  The  latter  circumstance  is  re- 
garded as  "highly  significant"  in  passing  on  the  propriety  of  a 
given  rate  or  rate  relation.*^  Indeed  the  fact  that  a  given  rate 
was  the  result  of  an  agreement  between  naturally  competing  lines 
has  been  said  by  the  Commission  to  "rob  the  rate  of  the  presump- 
tion of  reasonableness  which  might  othefrwise  attach  to  it."  **  It 
has  also  said  that  where  a  rate  has  been  established  under  "nor- 
mal competition,"  the  stifling  of  such  competition  by  mutual 

Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep.  17, 
38,   (291). 

Pitts  &  Son  V.  St.  Louis  &  S.  P.  E.  Co.,  10  I.  C.  C.  Rep.  684,  687, 
(378). 

Pitts  &  Son  V.  Atchison,  T.  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  '691,  695, 
(379). 

American  G.  T.  Co.  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.,  12  I.  C.  C.  Rep. 
141,   (483). 

Baer  Bros.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  329,  340,   (617). 

And  cf.  Burnham  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  14  I.  C.  C.  Rep. 
299,  313,   (697). 

Florida  Asso.  v.  Atlantic  C.  L.  R.  Co.,  14  I.  C.  C.  Rep.  476,   (710). 

(95)  Re  Transportation  of  Salt,   10  I.   C.   C.   Rep.   148,   169,    (343). 
Cf.  Star  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  14  I.  C.  C.  Rep.  364,  370, 

(703). 

(96)  See  supra,  §84. 

Also  New  Orleans  Cot.  Exch.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  2 
L  C.  C.  Rep.  375,  384,   (66). 

(97)  Tift  V.  Southern  Ry.  Co.,  138  Fed.  753,  760,   (319-B). 

(98)  China  &  Jap.  Tr.  Co.  v.  Georgia  R.  Co.,  12  I.  C.  C.  Rep.  236, 
241,   (504). 
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understanding  of  the  carriers  does  not  justify  an  advance  of  the 
rate,  it  not  appearing  that  the  former  rate  was  unreasonably  low.'^ 
Although  the  Commission  has  no  power  to  administer  the  pro- 
visions of  the  Sherman  Anti-Trust  Act,  yet  "it  is  clearly  within 
the  scope  of  the  Commission's  duty  or  authority  to  consider  the 
joint  or  concerted  action  of  the  defendants  in  the  aspect  of  its 
bearing  upon  the  reasonableness  and  validity  of  the  advanced  rate, 
the  result  of  that  action."  i""  Where,  however,  after  giving  due 
consideration  to  this  and  to  other  circumstances,  the  Commission  is 
of  the  opinion  that  the  rate  in  question  is  not  unreasonable,  the 
mere  fact  that  it  is  the  result  of  an  unlawful  combination  \vill  not 
justify  that  body  in  setting  it  aside. ^•'^ 

102.     Expert  Opinions. 
(See  also  Chap.  XXV,  §303). 

Although,  in  passing  on  the  propriety  of  rates,  the  Courts  re- 
gard the  opinions  of  expert  railroad  men  as  helpful,!''^  jt  must  be 

(99)  Re  Proposed  Advance  in  Frt.  Kates,  9  I.  C.  C.  Rep.  382,  395, 
(313). 

See  also  Rice  v.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.  131,  141, 
(lU). 

(100)  Cincinnati  Frt.  Bur.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  B  I.  C. 
C.  Eep.  195,  246,    (183-A). 

Sprigg  V.  Baltimore  &  O.  R.  Co.,  8  I.  C.  C.  Rep.  443,  456-7,   (279). 

Central  Yellow  Pine  Asso.  v.  Illinois  Cent.  R.  Co.,  10  I.  C.  C.  Rep.  505, 
540,   (369- A). 

Tift  V.  Southern  Ry.  Co.,  10  I.  C.  C.  Rep.  548,  579,  (370),  138  Fed.  753, 
760,   (319-B). 

Re  Bates  from  St.  Louis  to  Texas,  11  1.  C.  C.  Rep.  238,  269,   (397). 

Cattle  Raisers'  Asso.  v.  Missouri,  K  &  T.  R.  Co.,  11  I.  C.  C.  Rep.  296, 
343,    (399-A). 

City  Gas  Co.  v.  Baltimore  &  0.  R.  Co.,  11  I.  C.  C.  Rep.  371,  381,  (401). 

China  &  Jap.  Tr.  Co.  v.  Georgia  R.  Co.,  12  I.  C.  C.  Rep.  236,  241, 
(504). 

Quimby  v.  Clyde  S.  S.  Co.,  12  I.  C.  C.  Rep.  392,    (525). 

Enterprise  Mfg.  Co.  v.  Georgia  R.  Co.,  12  I.  C.  C.  Rep.  451,  455-456, 
(536). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  13  I.  C.  C.  Rep.  300,  309, 
(614). 

(101)  China  &  Jap.  Tr.  Co.  v.  Georgia  R.  Co..,  12  I.  C.  C.  Rep.  236, 
241,   (504). 

See  also  Warren  Mfg.  Co.  v.  Southern  R.  Co.,  12  I.  C.  C.  Rep.  381, 
387,    (523). 

(102)  I.   C.   C.   V.   Southern  R.   Co.,   117   Fed.   741,   744,    (277-C). 
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remembered  that  practically  all  the  railroad  experts  are  employes 
of  the  carriers,  and  to  an  extent  biased  in  their  favor.  The 
Courts  are  continually  called  upon  to  review  the  work  of  ex- 
perts in  all  branches  of  business  and  science,  and  indeed  the  Com- 
mission is  itself  an  expert  tribunalio* 

The  Commission  gives  but  little  weight  to  the  opinion  of  a  traf- 
fic manager  with  regard  to  a  given  rate,  unless  he  gives  what  ap- 
pear to  be  sound  reasons  for  his  opinion.io* 

103.  Opinions  of  State  Kailroad  Commissions. 
Although  the  Commission  gives  due  consideration  to  rates  fixed 
by  State  Legislatures  or  Commissions,  and  although  it  has  fre- 
quently been  said  that  such  bodies  are  entitled  to  the  highest  re- 
spect, nevertheless,  in  passing  on  the  reasonableness  of  an  inter- 
state rate  for  a  through  haul,  part  of  which  is  between  points 
where  rates  have  been  prescribed  by  the  State  authorities  govern- 
ing intra-state  shipments,  the  Federal  Commission  and  the  Courts 
will  exercise  their  own  independent  jndgmenO"^  They  will  not 
necessarily  require  that  the  part  of  the  inters.tate  rate  applicable 
to  the  haul  which,  as  to  intra-state  shipments,  is  regulated  by  the 
State  authorities,  shall  correspond  to  the  rate  prescribed 
for  intra-state  traffic. ^<'*  The  mere  fact  that  a  State  Railroad  Com- 
mission has  ordered  the  reduction  of  a  given  rate,  as  applied  to 
intra-state  shipments,  is  not  sufficient  in  itself  to  move  the  Com- 

(103)  See  Taft,  C.  J.,  in  East  Tenn.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  99  Fed. 
52,  64,   (162-C). 

Tift  V.  Southern  R.  Co.,  138  Fed.  753,  760,   (319-B). 

(104)  Cattle  Raisers'  Asso.  v.  Missouri,  K.  &  T.  R.  Co.,  11  I.  C.  C. 
Rep.  296,  346,    (399-A). 

See  also  Delaware  St.  Grange  v.  New  York,  P.  &  N.  R.  Co.,  5  I.  C.  C. 
Rep.  161,  162,   (125). 
See  also  infra,  §303. 

(105)  Corn  Belt  Asso.  v.  Chicago,  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep.  376, 
383-385,  (704). 

(106)  Cutting  V.  Florida  R.  &  N.  Co.,  46  Fed.  641,   (1891). 
Augusta  So.  R.  Co.  v.  W.  &  T.  R.  Co.,  74  Fed.  522,   (205). 

See  also  Hope  Cot.  Oil  Co.  v.  Texas  &  Pao.  R.  Co.,  12  I.  C.  C.  Rep. 
265,  269,  (509),  (21st  Ann.  Rep.  74),  where  the  Commission  said  that  a 
rate  prescribed  by  a  State  statute  or  Commission  had  no  greater  sanctity, 
as  applied  to  interstate  traffic,  than  one  established  by  a  railroad  company. 
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mission  to  take  the  same  action  in  regard  to  interstate  rates,  i"'' 
The  rights  of  shippers  under  State  laws  are  subject,  as  regards  in- 
terstate traffic,  to  the  provisions  of  the  Interstate  Commerce 
Act."8 

Accordingly;  in  spite  of  the  general  rule  that  a  through  rate 
should  never  exceed  the  sum  of  the  local  rates  between  intermedi- 
ate points,  the  Commission  has  approved  rates  on  traffic  between 
two  States  which  exceeded  the  sum  of  the  local  intra-state  rates 
prescribed  by  the  States  and  extending  to  the  State  boundaries.^"'* 

Where  it  appeared  that  a  State  Railroad  Commission,  by 
means  of  its  power  to  regulate  intra-state  rates,  had  control  of  a 
rate  situation  in  which  interstate  rates  were  involved,  the  Com- 
mission left  the  whole  matter  to  the  regulation  of  the  State  au- 
thorities, where  interference  by  the  Federal  Commission  did  not 
seem  clearly  necessary  to  correct  manifestly  unreasonable  inter- 
state rates.ii" 

(107)  Marshall  Oil  Co.  v.  Chicago  &  N.  W.  R.  Co.,  14  I.  C.  C.  Rep. 
210,    (686). 

(108)  U.  S.  ex  rel.  Logan  Coal  Co.  v.  Pennsylvania  R.  Co.,  154  Fed. 
497,  503,    (511). 

See  also  supra,  §28. 

(109)  Pyle  V.  East  Tenn.,  V.  &  G.  R.  Co.,  1  I.  C.  C.  Rep.  465,  478, 
(39). 

Missouri  Board  of  R.  Com'rs.  v.  Eureka  Springs  R.  Co.,  7  I.  C.  C.  Rep. 
«9,  77,    (218). 

Savannah  Bureau  of  Frt.  &  Trans,  v.  Charleston  &  Sav.  R.  Co.,  7  I.  C.  C. 
Rep.  601,   (250). 

Artz  V.  Seaboard  Air  Line  Ry.,  11  L  C.  C.  Rep.  458,    (405). 

Brabham,  et  al.  v.  Atlantic  Coast  L.  R.  Co.,  et  al.,  11  I.  C.  C.  Rep. 
464,   (407). 

Arkansas  R.  Com.  v.  St.  Louis  &  N.  A.  R.  Co.,  12  I.  C.  C.  Rep.  233, 
(503). 

See  also  Dawson  Bd.  of  Tr.  v.  Central  of  Ga.  R.  Co.,  8  I.  C.  C.  Rep. 
142,  155,    (262). 

Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  1.  C.  C.  Rep.  17, 
33,   (2^1). 

Re  IVeight  Rates,  11  I.  C.  C.  Rep.  180,  209,   (393). 

Rook  Hill  Buggy  Co.  v.  Southern  R.  Co.,  11  I.  C.  C.  Rep.  229,  (395). 

Paper  Mills  Co.  v.  Penna.  R.  Co.,  12  I.  C.  C.  Rep.  438,   (534). 

(110)  Dallas  Freight  Bur.  v.  Texas  &  Pac.  R.  Co.,  8  L  C.  C.  Rep.  33, 
46,   (256). 

Hastings  Malting  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  11  I.  C.  C.  Rep. 
675,  682,   (438). 

See,  however.  Interstate  Stock  Yards  Co.  v.  Indianapolis  Un.  R.  Co., 
99  Fed.  472,  478-9,   (276). 
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104.    Expression  of  Satisfaction  by  Shippers  with  Bates  Codl- 
plalned  of. 

In  certain  cases  before  the  Commission,  the  carriers  have  laid 
weight  on  the  fact  that  shippers  have  prospered  under  the  rates 
complained  of,  or  have  expressed  themselves  as  satisfied  with  these 
rates.  Although,  of  course,  this  must  necessarily  be  a  circum- 
stance tending  to  show  that  the  rate  is  reasonable,  yet  rates  are  not 
properly  regarded  solely  as  a  tax  on  commerce,  varying  with  the 
prosperity  of  the  industry .m  In  some  cases  the  Commission  re- 
gards as  proper  and  reasonable,  rates  which  are  lower  than  those 
which  the  shippers  can  afford  to  pay-.^i* 

(111)  See  Supra,  §61. 

(112)  James  &  Abbott  v.  Canadian  Pac.  K.  Co.,  5  I.  C.  C.  Eep.  612, 
632-633,    (165). 

Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  478-479,  (200). 

Page  V.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  548,  557,   (180-C). 

Central  Yel.  Pine  Asso.  v.  Illinois  Cent.  R  Co.,  10  I.  C.  C.  Rep.  505, 
536-6,   (369-A). 

Tift  V.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  548,  582,   (370). 

Tift  V.  Southern  R.  Co.,  138  Fed.  753,  763,  (319-B) ;  206  U.  S.  428, 
441;  51  L.  Ed.  1124;  27  Sup.  Ct.  709,  (310-C). 

The  Commission  has  passed  upon  the  Rates  or  Classification  of  the  fol- 
lowing Commodities: 

Agate  Ware — Chattanooga  Chamber  of  Commerce  v.  Southern  Ry.  Co.,  10 

I.  C.  C.  Rep.  Ill,    (341). 
Agrioultwal  Implements — ^Phoenix  Shippers'  Union  v.  Atchison,  T.  &  S. 

P.  R.  Co.,  9  I.  C.  C.  Rep.  250,  (306). 
Alcohol — Oregon  Railroad  Co.  v.  Chicago  &  Alton  R.  Co.,  et  al.,  12  I.  C.  C. 

Rep.  641,  (558). 
Angle  Beads — Duluth  Shingle  Co.  v.  Duluth  8.  S.  &  A.  R.  Co.  et  al.,  10 

I.  C.  C.  Rep.  489,  (368). 
Apples — ^Truck  Farmers'  Asso.  of  Charleston  v.   Northeastern  R.   Co.  of 

S.  C.  et  al.,  6  I.  C.  C.  Rep.  295,   (191-A). 

National  Hay  Asso.  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  9  I.  C.  C.  Rep.  264, 

(309-A). 

Desel-  Boettcher  &  Co.  v.  Kansas  City  S.  Ry.  Co.  et  al.,  12  I.  C.  C.  Rep. 

221,  (500). 

Gamble  Robinson  Co.  v.  Northern  Pac.  Ry.  Co.,  14  I.  C.  C.  Rep.  523,. 

(1908). 
Asbestos — Chicago  Fire  Proof  Covering  Co.  v.   Chicago  &  N.  W.  R.  Co. 

et  al.,  8  I.  0.  C.  Rep.  316,  (269). 
Astragals — Duluth  Shingle  Co.  v.  Duluth  S.  S.  &  A.  R.  Co.  et  al.,  10  I. 

C.  C.  Rep.  489,   (388). 
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Bacon — Savannah  Bur.  of  Fr.  et  al.  v.  Louisville  &  N.  E.  Co.  et  al.,  8 

I.  C.  C.  Rep.,  377,    (375-A). 
Boj«— (Paper)  Wolf  &  Bros.  v.  Allegheny  Val.  Ry.  Co.  et  al.,  7  I.  C.  O. 

Rep.  40,  (215). 
Baking  Potoder— Kindel,  et  al.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C. 

Rep.  606,  (327). 

Transportation  of  Salt,  et  al.,  10  I.  C.  0.  Rep.  148,   (342). 

Chattanooga  Chamber  of  Commerce  v.  Southern  Ry.  Co.  et  al.,  10  I.  C.  G. 

Rep.  Ill,   (341). 
BafMSter«— Duluth  Shingle  Co.  v.  Duluth  S.  S.  &  A.  R.  Co.   et  al.,   10 

I.  C.  C.  Rep.  489,  (368). 
BomoMis — Gardner  &  Clark  v.  Southern  Ry.  Co.,   10  I.  C.  C.  Rep.   342, 

(355). 

Topeka  Banana  Dealers'  Asso.  y.  St.  Louis  &  8.  F.  R.  Co.  et  al.     13 

L  C.  C.  Rep.  620,   (653). 
Barley — Buchanan  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  7,   (136). 

Schumacher  Milling  Co.  et  al.  v.  Chicago,  R.  I.  &  P.  R.  Co.  et  al.,  6  I. 

C.  C.  Rep.  61,   (172). 

Cannon  Falls  F.  E.  &  Co.  v.  Chicago  G.  W.  R.  Co.  et  al.,  10  I.  C.  C. 

Rep.  650,   (374). 
Barrel  Material — Holmes  &  Co.  v.  Southern  Ry.  et  al.,  8  I.  C.  C.  Rep. 

561,  570,   (284). 
Beans — Truck  Farmers'  Asso.  of  Charleston  v.  Northeastern  R.  Co.  of  S.  C. 

et  al.,  6  L  C.  C.  Rep.  295,  (191-A). 

Eca  V.  Mobile  &  O.  R.  Co.,  7  I.  C.  C.  Rep.  43,  (216). 

Phoenix  Shippers'  Union  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  9  I.  C.  C.  Rep. 

250,   (306). 

Chattanooga  Chamber  of  Commerce  v.   Southern  Ry.   Co.,   10  I.   C.  C. 

Rep.  Ill,  (341). 
Beef  Cattle — ^New  Orleans  Live  Stock  Exch.  v.  Texas  &  Pac.  Ry.  Co.,  10 

L  C.  C.  Rep.  327,  (352). 
Beer— Cutter  v.  Atchison,  T.  &  S.  F.  R.  Co.  et  al.,  11  I.  C.  C.  Rep.  689, 

(440). 

Baer  Bros.  Co.  v.  Missouri  Pac.  R.  Co.  et  al.,  13  L  C.  C.  Rep.  329,  (617). 
Bicycles — Merchants'  Traffic  Asso.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  et  al., 

13  L  C.  C.  Rep.  283,   (609). 
Biiters— Myers  v.  Pennsylvania  Co.  et  al.,  2  I.  C.  C.  Rep.  573,    (72). 
Blacking  Brushes — Derr  Mfg.  Co.  v.  Pennsylvania  R.  Co.  et  al.,  9  I.  C.  C. 

Rep.  646,  (331). 
Blankets— Kindel,  et  al.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  9  I.  C.  C.  Rep. 

606,   (327). 
BJi»(fe— Duluth  Shingle  Co.  v.  Duluth  S.  S.  &  A.  Ry.  Co.  et  al.,  10  I.  C.  C. 

Rep.  489,   (368). 
Boords— Central  Yellow  Pine  Asso.  v.  Illinois  C.  Ry.  Co.  et  al.,  10  I.  C.  C. 

Rep.  505,  (369-A). 
Vookcases — (Sectional)   Globe- Wernicke  Co.  v.  Baltimore  &  0.  S.  W.  Ry. 

Co.  et  al.,  11  L  C.  C.  Rep.  156.  (390). 
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Books — Pankey  v.  llichmond  &  Danville  Ry.  Co.  et  al.,  3  I.  C.  C.  Rep. 

658,  (102). 

Kindel  et  al.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  9  I.  C.  C.  Rep.  606,  (327). 
Boots  and  Shoes — Phoenix  Shippers'  Union  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

9  I.  C.  C.  Rep.  250,  (306). 
Bottles — {Of  Milk)    Milk  Producers'  Protective  Asso.  v.  Delaware,  L.  & 

W.  Ry.  Co.  et  al.,  7  I.  C.  C.  Rep.  92,   (220). 
Boat  fifAoofcs— MSchigan  Box  Co.  v.  Flint  &  P.  M.  Ry.  Co.  et  al.,  6  I.  C.  O. 

Rep.  335,    (196). 
Brcm — ^National  Hay  Asso.  v.  Lake  Shore  &  M.  S.  Ry.  Co.  et  al.,  9  I.  C.  C. 

Rep.   264,    (309-A). 

Marshall  Michel  Grain  Co.  v.  Missouri  Pac.  Ry.  Co.,  13  I.  C.  C.  Rep. 

566,   (643). 
Brandy — Phoenix  Shippers'  Union  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  9  I.  C.  C. 

Rep.  250,  (306). 
Brick  Machinery — Durham  v.  Illinois  Cent.  Ry.  Co.,  12  I.  C.  C.  Rep.  37, 

(460). 
Bricks — Stowe-FuUer   Co.   v.   Pennsylvania   Co.   et   al.,    12   I.    C.   C.   Rep. 

216,   (499). 

Coffeyville  Brick  Co.  v.  St.  Louis  &  San.  Fran.  Ry.  Co.,  and  Chicago, 

R.  L  &  Pac.  Ry.  Co.,  12  L  C.  C.  Rep.  489,  (550). 
Bricks — (Enameled)   Hydraulic  Press  Brick  Co.  v.  St.  Louis  &  S.  F.  Ry. 

Co.  et  al.,  13  L  C.  C.  Rep.  342,  (618). 
Broom  Com — Coomes  et  al.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  et  al.,  13  I. 

C.  C.  Rep.  192,  (597). 
Broom  and  Wire  Brushes — Forest  City  Fr.  Bur.  v.  Ann  Arbor  Ry.  Co.  et  al., 

13  L  C.  C.  Rep.  109,   (582). 
Brushes — Derr  Mfg.   Co.  v.  Pennsylvania  Ry.  Co.  et  al.,  9  I.  C.  C.  Rep. 

646,   (331). 
Buckwheat  Orits — Schumacher  Milling  Co.  et  al.  v.  Chicago,  R.  I.  &  P.  Ry. 

Co.,  6L  C.  C.  Rep.  61,  (172). 
Bu^fl'ie*— Holdzkom  v.  Michigan  Cent.  R.  Co.  et  al.,  9  I.  C.  C.  Rep.  42, 

(292). 

Phoenix  Shippers'  Union  v.  Atchison,  T.  &  8.  F.  Ry.  Co.,  9.  I.  C.  C.  Rep. 

250,   (306). 

Rock  HJU  Buggy  Co.  v.  Southern  Ry.  Co.  et  al.,  11  I.  C.  C.  Rep.  229, 

(395). 
Bwrial  Vaults — (Cement)   Van  Camp  Burial  Vault  Co.  v.   Chicago,  Ind. 

&  Louis.  Ry.  Co.  et  al.,  12  I.  C.  C.  Rep.  80,   (472). 
Burlap  Bags — (Empty)  Rau  v.  Pennsylvania  R.  Ry.  Co.  et  al.,  12  I.  C.  C. 

Rep.  199,   (496). 
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CHAPTER  IX. 

JUST  AND  REASONABLE  CHARGES REGULATIONS  AFFECTING  RATES.* 

105.  Classification  of  Freight.  Use    to    which    Commodity 

106.  Same      Subject  —  Simplicity  is  to  be  put. 

and    Uniformity    the    Ob-  109.     Same    Subject — Circumstan- 

ject  of  Classiiication.  ces   Determining    Classifi- 

107.'    Same   Subject  —  Mathemati-  cation. 

cal  Accuracy  Impossible —  110.     MSscellaneous       Regulations 

Substantial       Approxima-  Affecting     Bates  —  Mini- 

tion  only  Required.  mum     Carload,     Reweigh- 

108.     Same      Subject  —  Classiflca-  ing,  Loading  and  Unload- 

tion  may  not  be  Based  on  ing  Regulations. 

105.     Classification  of  Freight. 

"Classification,"  said  the  Commission  in  its  first  Annual  Report, 
"is  the  fojindation  of  all  rate  making."  ^ 

For  the  railroads  to  attempt  to  fix  a  separate  rate  for  each  com- 
modity shipped,  would  not  only  be  unduly  burdensome  to  them 
and  entirely  impractical,  but  it  would  lead  to  an  endless  complica- 
tion of  tarififs,  which  would  undoubtedly  be  more  objectionable  to 
shippers  iii  general  than  a  simpler  system  of  rates  adjusted  with 
less  theoretical  nicety.  On  all  sides  it  has  been  found  advisable  to 
sacrifice,  to  a  certain  etxent,  mathematical  accuracy,  for  the  sake 
of  securing  practical  simplicity. 

To  this  end  there  has  been  universally  adopted  a  system  of 
fixing  rates  known  as  the  Classification  System.  Under  this  sys- 
tem all  the  commodities  shipped  are  divided  into  classes,  and  a 
rate  fixed  for  each  class.  In  addition  to  the  class  rates,  articles  in 
which  there  is  great  activity  are  usually  given  special  "com- 
modity rates"  between  the  principal  shipping  points. ^ 

(1)  As  to  rules  regulating  car-distribution  see  infra.  Chap.  XV. 

(2)  1  I.  C.  C.  Rep.  303. 

(3)  The  fixing  of  a  commodity  rate  takes  the  commodity  named  out 
of  the  classification  and  makes  the  commodity  rate  the  only  lawful  rate. 

Admin.  Rul.  No.  84,    (June  9th,   1906). 
Tar.  Circ.  15-A,  Rule  7. 
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108.    Same   Subject — Simplicity    and    Uniformity   the    Object   of 
Classification. 

The  aim  both  of  the  carriers  and  of  the  Commission  is  to  have 
the  various  classifications  in  force  as  simple  and  as  nearly  uni- 
form as  practicable.  A  number  of  attempts  have  been  made,  and 
conferences  held,  for  the  purpose  of  securing  uniform  classifica- 
tion throughout  the  United  States,  but  up  to  the  present  time  this 
has  not  been  possible,  owing  to  the  different  conditions  existing  in 
the  different  parts  of  the  country.*  A  certain  amount  of  confusion 
must  necessarily  result,  therefore,  in  case  freight  passes  through 
two  different  classification  areas,  but  for  the  present  this  would 
seem  to  be  unavoidable.  The  tendency  is  clearly  towards  sim- 
plicity and  uniformity  of  classification.^ 

As  in  the  case  of  fixing  rates  in  general,  both  the  Commission 
and  the  Courts  recognize  that  the  Classification  Committees  of  the 
various  railroads  are  the  first  judges  as  to  what  is  the  proper  clas- 
sification for  freight.  In  relation  to  these  matters,  they  are  al- 
lowed a  broad  discretion ;  the  Commission  and  the  Courts  are  not 

(4)  See  1st  Ann.  Rep.,  1  I.  C.  C.  Eep.  302-307;  2iid  id.,  2  I.  C.  C.  Rep. 
461-462;  3rd  id.,  3  I.  C.  0.  Eep.  351-364;  4th  id.,  4  I.  C.  C.  Rep.  364-371; 
5th  id.  23-34;   Uth  id.  62-71;  21st  id.  19-20,  etc. 

(5)  See  1st  Ann.  Rep.  1  I.  C.  C.  Rep.  302-306. 

Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  1,  8,   (46). 

Myers  v.  Penn.  Co.,  2  I.  C.  C.  Rep.  573,   (72). 

Re  Tariffs  &  Class,  of  Atlanta  &  West  P.  R.  Co.,  3  I.  C.  C.  Rep.  19, 
26,   (1889). 

At  the  present  time  there  are  three  main  Classifications  governing  inter- 
state traffic, — ^the  Official,  the  Southern  and  the  Western.  The  Official 
Classification  holds  east  of  the  Mississippi  and  north  of  the  Ohio  and 
Potomac  Rivers;  the  Southern  east  of  the  Mississippi  and  south  of  the 
Ohio  and  Potomac  Rivers;  and  the  Western  in  the  rest  of  the  coimtry. 
There  is  also  a,  transcontinental  tariff  in  force  as  to  Pacific  Coast  traffic, 
issued  by  the  Transcontinental  Freight  Bureau  and  establishing  rates  on 
numerous  commodities,  Wt  this  is  not  really  a  classification  in  the  sense 
in  which  that  term  is  applied  to  the  other  three. 

In  the  Official  Classification  there  are  six  numbered  classes  and  two 
classes  governed  by  rules;  in  reality  eight  classes.  In  seven  of  these  eight 
classes,  there  are  less-than-carload  ratings.  In  the  Southern  Classification 
there  are  six  numbered  and  seven  lettered  classes  in  all  of  which  there 
are  less-than-carload  ratings.  In  the  Western  Classification,  there  are 
five  numbered  and  five  lettered  classes,  but  in  only  four  of  these  are  there 
less-than-carload  ratings.  In  the  Official  Classification  there  is  a  general 
rule  authorizing  mixed  carloads,  but  in  the  Southern  and  Western  Terri- 
tory, the  provisions  in  this  respect  are  very  restricted. 
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disposed  to  alter  the  classifications  made  by  them,  unless  sub- 
stantial justice  clearly  requires  it.' 

107.    Same  Subject — ^DHathematical  Accuracy  Impossible — Substan- 
tial Appr(yxim.ation  only  Required. 

It  is  also  recognized  that  no  classification  can  be  mathematically 
accurate  or  absolutely  just,  and  substantial  approximation  is  all 
that  is  required.'^  In  Derr  Mfg.  Co.  v.  Penna.  R.  Co.,*  Commis- 
sioner Clements  said: 

"While  there  are  exceptional  instances  requiring  deviation  from 
the  general  practice,  it  is  manifest  that  to  require  the  separation 
and  grading  into  different  classes  with  varying  rates,  the  different 
grades  of  the  same  article  of  freight  would  greatly  complicate  the 
matter  and  would  go  far  to  defeat  the  very  purpose  of  classifi- 
cation. Even  then  it  would  be  impracticable  to  apportion  with 
mathematical  exactness  the  burdens  of  transportation.  The  best 
that  is  obtainable  in  this  direction  is  reasonable  and  substantial 
approximation." 

As  a  general  rule,  articles  of  the  same  general  character  should 
be  classed  alike,  and  in  order  to  compel  a  railroad  to  place  articles 
of  the  same  nature  in  different  classes,  the  evidence  must  be  clear 
that  the  two  are  bought  and  sold  as  separate  commodities.® 

(6)     Harvard  Co.  v.  Penna.  Co.,  4  I.  C.   C.  Rep.  212,  223,    (114). 

Planters'  Compress  Co.  v.  Cleveland  C.  C.  &  St.  L.  E..  Co.,  11  I.  C.  C. 
Rep.  382,  409,    (402). 

See  also  supra,  §85,  n.23,  and  §89. 
""(7)     Wolf   Bros.   V.   Allegheny  Val.   R.   Co.,   7   I.  ,C.   C.   Rep.   40,   42, 

(215). 

Planters'  Compress  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  11  I.  C.  C. 
Rep.  382,  405,   (402). 

See  also  1st  Ann.  Rep.  1  I.  C.  C.  Rep.  313. 

I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  4W,  421,  (156-B). 

(8)  9  I.  C.  C.  Rep.  646,  648,  (331). 

(9)  Reynolds  v.  Western  N.  Y.  &  P.  R.  Co.,  1  I.  C.  C.  Rep.  393,  (35). 
Pyle  V.  East  Tenn.  V.  &  G.  R.  Co.,  1  I.  C.  C.  Rep.  465,  473,   (39). 
Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  1,  8,  (46). 
Globe-Wemicke  Co.  v.  Bait.  &  O.  S.  W.  R.  Co.,  11  I.  C.  C.  Rep.   156, 

164,   (390). 

Newman  v.  New  York  C.  R.  Co.,  11  I.  C.  C.  Rep.  517,  521,   (414). 

And  see  Forest  City  Fr.  Bur.  v.  Ann  Arbor  R.  Co.,  13  I.  C.  C.  Rep. 
109,  114,  118,   (582). 

Cf.  also  Cannon  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  537,  545,  (418). 
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108.  Same  Subject— Classification  May  not  be  Based  on  TTse  to 

which  Commodity  is  to  be  Put. 

In  Stowe-Fuller  Co.  v.  Penna.  Co.,!**  Commissioner  Lane  said : 
"We  cannot  regard  a  classification  as  scientific,  or  a  difference 
in  rates  as  well  based,  which  is  altogether  founded  upon  a  distinc- 
tion that  has  no  transportation  significance." 

In  this  case  it  was  held  that  a  different  classification  of  certain 
kinds  of  bricks,  depending  upon  the  use  to  which  they  were  ma<ae, 
was  not  sound,  where  from  the  appearance  of  the  bricks  the  car- 
rier could  not  tell  them  apart.*  ^ 

109.  Same   Subject— Circumstances   Determining   Olassiflcation. 
The  considerations  entering  into  the  classification  of  freight  or 

influencing  the  Courts  or  Commission  in  passing  on  the  reason- 
ableness of  a  given  classification,  are,  of  course,  the  same  as  in 
case  of  rates  in  general.**  General  statements  as  to  the  principal 
conditions  determining  the  classification  of  goods  are  found  in  the 
opinions  of  the  Commission  cited  below.*^  A  tabulated  list  of 
articles  the  classification  of  which  has  been  passed  on  by  the 
Commission  is  given  in  note.** 

(10)  12  I.  C.  C.  Rep.  215,  219,   (499). 

(11)  See  also  Fort  Sra.  Tr.  Bur.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C. 
C.  Rep.  651,   (657). 

Of.  McGrew  v.  Missouri  Pac.  R.  Co.,  8  I.  C.  0.  Rep.  630,  641,  (289). 

Capital  City  Gas  Co.  v.  Central  V.  R.  Co.,  11  I.  C.  C.  Rep.  104,. 
(385). 

National  Machinery  Co.  v.  Pittsburg  C.  C.  &  St.  L.  R.  Co.,  11  I.  C.  C. 
Rep.  581,  584,    (422). 

Admin,  Rul.  No.  34. 

See  also  supra,  §53. 

And  see  Georges  Creek  Co.  v.  Baltimore  &  0.  R.  Co.,  14  I.  C.  C.  Rep. 
127,   (675). 

The  decision  last  cited  -would  seem  inconsistent  with  other  decisions  by 
the  Commission.    See  supra,  §89. 

(12)  See  supra.  Chaps.  VI,  VII,  and  VIII. 

(13)  Warner  v.  New  York  C.  &  H.  R.  R.  Co.,  4  I.  C.  C.  Rep.  32,  (104). 
Harvard  Co.  v.  Penn.  Co.,  4  I.  C.  C.  Rep.  212,  220,   (114). 
Brownell  v.  Columbus  &  C.  M.  R.  Co.,  5  I.  C.  C.  Rep.  638,  642,   (167). 
Page  V.  D.  S.  W.  R.  Co.,  '6  I.  C.  C.  Rep.  548,  565,  (180-C). 

Myer  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  9  I.  C.  C.  Rep.  78,  83,   (296). 
Procter  &  Gamble  v.  Cincinnati,  H.  &  D.  R.  Co.,  9  I.  C.  C.  Rep    440 
482,   (314-A). 

See  also  Union  Pac.  T.  Co.  v.  Penna  R.  Co.,  14  I.  C.  C.  Rep.  546,  (719). 
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(14)  The  Commission  has  passed  on  the  Classification  of  the  following 
commodities : 

Bcurrel  Stook,  Base  Boa/rds,  Bed  Slats  and  Butternut  Lumber — ^Duluth 
Shingle  Co.  v.  Duluth  S.  S.  &  A.  R.  Co.,  et  al.,  10  I.  C.  C.  Rep.  489,  (1905), 
(368). 

Beans— Rea  v.  Mobile  &  0.  R.  Co.,  7  I.  C.  C.  Rep.  43,  (1897),   (216). 

Bitters — ^Myers  v.  Penn,  Co.,  2  I.  C.  C.  Rep.  573,   (1889),   (72). 

Bookcases — Globe  Wernicke  Co.  v.  Baltimore  &  O.  S.  W.  R.  Co.,  11  I. 
O.  C.  Rep.  156,   (1905),   (390). 

Briofcs— Stowe-Fuller  Co.  v.  Penn.  Co.,  12  I.  C.  C.  Rep.  215,  (1907), 
(499). 

Bwial  Vaults — (Oem^t),  Van  Camp  Burial  Vault  Co.  v.  Chicago,  Ind. 
&  St.  Louis  Ry.  Co.',  12  I.  C.  C.  Rep.  80,   (1907),   (472). 

Carpenters'  Mouldi/ng,  Casings,  Cherry  Lumber — Duluth  Shingle  Co. 
V.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  C.  C.  Rep.  489,  (1905),  (368). 

Celery — ^Tecumseh  Celery  Co.  v.  Cincinnati,  J.  &  M.  R.  Co.,  5  I.  C.  C. 
Rep.  663,   (1893),   (169). 

Cement  Burial  Vaults — ^Van  Camp  Burial  Vault  Co.  v.  Chicago,  Ind. 
&  Louis.  Ry.  Co.,  12  L  C.  C.  Rep.  80,  (1907),  (472). 

Cereals  and  Flour — Schumacher  Milling  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  6  L  C.  C.  Rep.  61,  (1893),   (172). 

Cowpeas — Swafield  v.  Atlantic  Coast  L.  and  L.  &  N.  R.  Co.,  10  I.  C.  C. 
Rep.  281,    (1904),    (349). 

Dynamos — (Second-Hand),  'National  Machinery  &  Wrecking  Oo.  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.,  11  L  C.  C.  Rep.  581,   (1906),  (422). 

Egga—Brawjiell  v.  Columbus  &  C.  M.  R.  Co.,  5  I.  C.  C.  Rep.  638,  (1893), 
(167). 

Egg  Gases — Rhode  Island  Egg  &  Butter  Co.  v.  Lake  Shore  &  M.  S'.  R. 
Cc,  6  L  C.  C.  Rep.  176,  (1894),  (182). 

Electrical  Apparatus — Scheidel  v.  Chicago  &  N.  W.  R.  Co.,  and  Union 
Pae.  R.  Co.,  11  I.  0.  C.  Rep.  532,   (1906),   (416). 

Erwelopes — ^Wolf  Bros.  v.  Allegheny  Val.  Ry.  Co.,  7  I.  C.  C.  Rep.  40, 
(1897),   (215). 

Fence  Posts— Duluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  0.  C. 
Rep.  489,   (1905),   (368). 

Fertilizer— ^y^a&AA.  v.  Atlantic,  C.  L.  Ry.,  10  I.  C.  C.  Rep.  281,  (1904), 
(349). 

fiow— Schumacher  Milling  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  0.  C. 
Rep.  61,  (1893),  (172). 

/i'rm*«— Marjtin  v.  Southern  Pac.  Co.,  2  I.  C.  C.  Rep.  1,   (1883),   (46). 

Fruit  and  Vegetable  Packages — Duluth  Shingle  Co.  v.  Duluth,  S.  S. 
&  A.  R.  Co.,  10  L  C.  C.  Rep,  489,  (1905),   (368). 

Oram  and  Oram  Products — ^McMorran  v.  Grand  T.  Ry.  of  C,  3  I.  C.  C. 
Rep.  252,   (1889),   (86). 

Groceries — Thurber  v.  New  York  Cent.  &  H.  R.  R.  Co.,  3  I.  C.  C.  Rep. 
473,   (1890),   (92). 

Batters  Furs — ^Myer  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  9  I.  C.  C.  Rep. 
78,   (1901),   (296). 
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■g^ay — Interstate  Commerce  Commission  v.  Lake  Shore  &  M.  S.  R.  Co., 
134  Fed.  942;  206  U.  S.  613,   (1904),   (309-B) 

National  Hay  Ass'n.  v.  Lake  Shore  &  M.  S.  R.  Co.,  9  I.  C.  O.  Rep.  264, 
(1902),    (309-A). 

ffides — ^McMillan  &  Co.  v.  Western  Classification  Committee,  4  I.  C.  C. 
Rep.  276,   (1890),   (118). 

ffoffs— Chicago  Board  of  Trade  &  Com.  v.  Chicago  &  A.  R.  Co.,  4  I.  0.  C. 
Rep.  168,   (1890),   (112). 

Hoops--Duluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  C.  C. 
Rep.  489,  (1906),   (368). 

HM6-6Jocfcs— Hurlburt  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  122, 
(1888),  (53). 

Bates  V.  Penn.  R.  Co.,  4  I.  C.  C.  Rep.  281,   (1890),   (119). 

iot;i»— Duluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  C.  C.  Rep. 
489,    (368). 

Leather  Scraps — Newman  v.  New  York  Cent.  R.  Co.,  11  I.  C.  C.  Rep. 
517,   (1906),   (414). 

Lemons — Consolidated  Forwarding  Co.  v.  Southern  Pac.  Co.,  10  I.  C.  C. 
Rep.  590,    (1905),    (371). 

ioj's— Duluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  C.  C.  Rep. 
489,  (1906),  (368). 

iwwBe»r— Hurlburt  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  122, 
(1888),   (52). 

Mahogany  ittjnfter— rDuluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co., 
10  L  C.  C.  Rep.  489,  (1905),   (368). 

Masv/rite — ^Masurite  Explosive  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  13  I. 
C.  C.  Rep.  405,   (1908),   (626). 

Medicine — (Patent)  Warner  v.  New  York  C.  &  H.  R.  R.  Co.,  4  I.  C.  C. 
Rep.  32,  (1890),   (104). 

Multigraphs — Forest  City  Fr.  Bur.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13 
L  C.  C.  Rep.  295,   (1908),   (612). 

Packinghouse  Products — Chicago  Board  of  Tr.  v.  Chicago  &  A.  R.  Co., 
4  1.  C.  C.  Rep.  168,  (1890),  (112). 

Paper  Bags — ^Wolf  Bros.  v.  Allegheny  Val.  Ry.  Co.,  7  I.  C.  C.  Rep.  40, 
(1897),   (215). 

Patent  Medicine — Warner  v.  New  York  C.  &  H.  R.  R.  Co.,  4  I.  C.  C. 
Rep.  32,.  (1390),    (104). 

Pamng  Blocks — Duluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I. 
C.  C.  Rep.  489,   (1905),  (368). 

PeorMne— Pyle  &  Sons  v.  East  Tenn.,  Va.  &  Ga.  R.  Co.,  1  I.  C.  C.  Rep. 
465,  (1888),  (39). 

Petroletim  and  Petroleum  Products — ^Rioe,  Robinson,  Witherop  v.  West- 
ern N.  Y.  &  Pa.  R.  Co.,  4  L  C.  C.  Rep.  131,   (1890),   (111). 

Marshall  Oil  Co.  v.  Chicago  &  N.  W.  R.  Co.,  14  L  C.  C.  Rep.  210,  (1908), 
(686). 

Pickets,  Piles  and  Plan  Beans  and  Handles — Duluth  Shingle  Co.  v.  Du- 
luth, S.  S.  &  A.  R.  Co.,  10  I.  C.  C.  Rep.  489,  (1905),   (368). 

Railroad  Tteff— Reynolds  v.  Western  N.  Y.  &  P.  R.  Co.,  1  I.  C.  C.  Rep 
393,    (1888),    (36). 
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Raisins— Mnvtiii  v.  Southern  Pac.  Co.,  2  I.  C.  C.  Rep.  1,   (1888),   (46). 

/SfoZ*— Anthony  Salt  Co.  v.  Missouri  Pac.  Ry.,  5  I.  C.  C.  Rep.  299,  (1892), 
(153). 

Sawdust,  Sleigh  Wood,  Spokes,  Spools  for  Barb  Wire,  Staves — ^Duluth 
Shingle  Co.  v.  Duluth,  b.  S.  &  A.  R.  Co.,  10  I.  C.  C.  Rep.  489,  (1905), 
(368). 

Scropg— Myer  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  9  I.  C.  C.  Rep.  78, 
(1901),   (296). 

Second-hand  Dyjwwtos-:— National  Machinery  &  Wrecking  Co.  v.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.,  11  I.  C.  C.  Rep.  581,   (1906),   (422). 

Sectional  Bookcases — Globe-Wernicke  Co.  v.  Baltimore  &  0.  S.  W.  R. 
Co.,  11  I.  C.  C.  Rep.  156,   (1905),   (390). 

Shingles— Dvlnth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  C.  C. 
Rep.  489,   (1905),   (368). 

Shoe  Brushes — ^Derr  Manufacturing  Co.  v.  Penn.  R.  Co.,  9  I.  C.  C.  Rep. 
646,    (1903),    (331). 

Soop— Pyle  V.  East  Tenn.,  Va.  &  Ga.  Ry.,  1  I.  C.  C.  Rep.  465,  (1888), 
(39). 

Beaver  &  Co.,  v.  Pittsburg,  C.  &  St.  L.  R.  Co.,  4  I.  C.  C.  Rep.  733,  (1891), 
(131). 

Andrews  Soap  Co.  v.  Pittsburg,  C.  &  St.  L.  R.  Co.,  4  I.  C.  C.  Rep.  41, 
(1390),    (105). 

Procter  &  Gamble  v.  Cincinnati,  H.  &  D.  R.  Co.,  4  I.  C.  C.  Rep.  87, 
(1890),   (109). 

Procter  &  Gamble  v.  Cincinnati,  H.  &  D.  R.  Co.,  9  I.  C.  C.  Rep.  440, 
(1903),    (314-A). 

Interstate  Commerce  Commission  v.  Cincinnati,  H.  &  D.  R.  Co.,  146  Fed. 
559,   (1905),   (314-B). 

Cincinnati,  H.  &  D.  R.  Co.  v.  Interstate  Commerce  Commission,  206  U. 
S.  142,  (1907),  (314-C). 

Surgical  C/ioirs— Harvard  Co.  v.  Penn.  Co.,  4  I.  C.  C.  Rep.  212,  (1890), 
(114). 

Vegetables— Rea,  c.  Mobile  &  O.  R.  Co.,  7  I.  C.  C.  Rep.  43,  (1897), 
(216). 

Telegraph  and  Telephone  Poles,  Wagon  Wood,  Walnut  Lumber,  Window 
Sioofc— Duluth  Shingle  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  10  I.  C.  C.  Rep. 
489,    (1905),    (368). 

Wagon  Material — ^Hurlburt  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  C. 
Rep.  122,  (1888),  (52). 

Window  Shades — ^Page  v.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep. 
148,    (1894),    (180-A). 

Page  v.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  548,  (1896),  (180-C). 

Interstate  Commerce  Commission  v.  Delaware,  L.  &  W.  R.  Co.,  64  Fed. 
723,   (1894),   (180-B). 

Wire  Brushes  and  Brooms — Forest  City  Fr.  Bur.  v.  Ann  Arbor  R.  Co., 
13  I.  C.  C.  Rep.  109,  (1903),  (582). 
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110.    Miscellaneous  Kegulations  Affecting  Bates— IKinimuni  Car- 
load, Beweighlng,  Loading  and  Unloading  Regulations. 

In  allowing  carload  rates,  the  carrier  may  properly  stipulate  for 
a  minimum  carload ;  ^*  the  more  approved  method  being  to  charge 
a  given  rate  per  loo  pounds  for  any  excess,  rather  than  allow  the 
shipper  to  load  as  much  as  he  chooses  in  a  car  at  a  stated  rate."* 
A  maximum  or  minimum  carload  regulation  should  not  vary  with 
the  size  of  the  car  offered  by  the  carrier,  where 'the  shipper  can- 
not readily  secure  cars  of  the  size  he  requires.^^  A  minimum  car- 
load rule  is  also  unreasonable  if  the  cars  furnished  cannot  be 
loaded  up  to  the  required  amount.^'' 

When  a  rate  is  quoted  as  applying  to  a  given  minimum  carload, 
shipments  of  the  specified  amount  must  be  carried  at  that  rate  even 
though  the  freight  be  in  fact  hauled  in  two  cars,  each  of  smaller 
capacity  than  the  required  minimum.^^ 

The  Commission  has  passed  on  the  reasonableness  of  a  regula- 
tion for  reweighing  freight  in  case  of  dispute  by  the  shipper,  hold- 
ing that  overweights  of  one  per  cent,  or  500  pounds  must  be  cor- 
rected, and  that  the  existing  regulation  correcting  only  over- 
weights of  two  per  cent,  or  1,000  pounds  was  unreasonable.^* 

(14)  See  Tar.  Circ.  15-A,  Rule  77,    (May  29th,  1907). 

(15)  Leonard  v.  Chicago  &  A.  E.  Co.,  3  I.  C.  C.  Rep,  241,   (85). 

( 16)  Siiffern,  Hunt  &  Co.  v.  Indiana,  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255, 
282,   (232). 

See  also  Wiemer  v.  Chicago  &  N.  W.  R.  Co.,  12  I.  C.  C.  Rep.  462,  (639). 
Georgia  Stone  Co.  v.  Georgia  R.  Co.,   13  I.  C.  C.  Rep.  401,    (626). 
American  Lumb.  Co.  v.  Southern  Pac.  Co.,  14  I.  C.  C.  Rep.  661,   (721). 
Carstens  Co.  v.  Northern  Pac.  R.  Co.,  14  I;  C.  C.  Rep.  577,  (721). 

(17)  Cambria  Steel  Co.  v.  Great  Nor.  R.  Co.,  12  I.  C.  C.  Rep.  466, 
(540). 

Wiemer  v.  Chicago  &  N.  W.  R.  Co.,  12  I.  C.  C.  Rep.  462,   (539). 

And  see  Consolidated  F.  Co.  v.  Southern  Pac.  R.  Co.,  10  I.  C.  C.  Rep. 
590,  607-8,  615,   (371). 

Romona  Stone  Co.  v.  Vandalia  R.  Co.,  13  I.  C.  C.  Rep.  115,  (583). 

Georgia  Stone  Co.  v.  Georgia  R.  Co.,  13  I.  C.  C.  Rep.  401,  403,   (625.) 

Romona  Stone  Co.  v.  Chicago,  I.  &  L.  R.  Co.,  13  I.  C.  C.  Rep.  569, 
(583). 

Tayntor  Co.  v.  Montpelier  &  W.  R.  Co.,  14  I.  C.  C.  Rep.  136,  (876). 

(18)  Pacific  Pur.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  12  I.  C.  C.  Rep.  549, 
(559). 

(19)  Rice  V.  Georgia  R.  Co.,  14  I.  C.  C.  Rep.  75,   (668). 
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It  has  held  that  a  regulation  whereby  shippers  of  lumber  in  open 
cars  are  required  to  stake  and  secure  loads  for  safe  carriage  is 
not  unreasonable,  the  rate  being  presumably  made  with  reference 
to  this  requirement.**' 

The  Commission  has  said  that  there  is  no  absolute  rule  requir- 
ing that  either  a  carrier  or  shipper  should  unload  carload  freight, 
and  that  what  is  a  reasonable  regulation  may  well  vary  in  different 
localities  and  with  different  commodities.  It  has  .held  that  in  cases 
of  fruit  and  vegetables  at  Chicago,  the  carrier  is  bound  to  make 
delivery  at  the  car  doors  no  matter  whether  the  carload  is  owned 
entirely  by  one  person  or  is  consigned  to  a  general  consignee  for 
distribution  among  a  number  of  owners.  In  this  case  it  was  also 
held  that  the  carrier  was  not  bound  to  provide  platforms  for  as- 
sorting carload  freight  consigned  to  distributing  agents,  and  that 
if  it  did  so,  it  might  make  a  reasonable  charge  for  the  service.*^ 

(20)  National  Lumb.  D.  Ass'n.  v.  Atlantic  C.  L.  R.  Co.,  14  I.  C.  C. 
Eep.  154,   (678). 

See  also  Hezel  Milling  Co.  v.  St.  Louis  A.  &  T.  H.  R.  Co.,  5  I.  C.  C.  Rep. 
57,  67,   (140). 

(21)  Wholesale  Fruit  and  Produce  Ass'n.  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  14  I.  C.  C.  Rep.  410,  (205). 

See  also  Hezel  Milling  Co.  v.  St.  Louis  A.  &  T.  H.  R.  Co.,  5  I.  C.  C.  Rep. 
57,  67,  (140). 

And  of.  Penna.  St.  Mil.  As.  v.  Phila.  &  R.  R.  Co.,  8  I.  C.  C.  Rep.  531, 
(283). 


CHAPTER  X. 

JUST  AND  REASONABLE  CHARGES SERVICES  INCIDENTAL  TO  TRANS- 
PORTATION   PROPER. 

111.  Provisions  of  the  Act  Cover-  114.     Reconsignment  Charges. 

ing  Incidental  Services.  115.     Switching,    Storage,    Termi- 

112.  Refrigeration  Charges.  nal,     and     Elevation 

113.  Demurrage  Charges.  Charges. 

111.  Provisions  of  the  Act  Covering  Incidental  Services. 

By  the  CuUom  Act,  the  term  "transportation"  was  defined  in  the 
second  paragraph  of  Section  i  merely  as  including  "all  instrumen- 
talities of  shipment  or  carriage."  This  was  amended  in  1906  to 
read  as  follows : 

"The  term  'transportation'  shall  include  cars  and  other  ve- 
hicles and  all  instrumentalities  and  facilities  of  shipment  or  car- 
riage, irrespective  of  ownership  or  of  any  contract,  express  or 
implied,  for  the  use  thereof  and  all  services  in  connection  with  the 
receipt,  delivery,  elevation,  and  transfer  in  transit,  ventilation,  re- 
frigeration or  icing,  storage,  and  handling  of  property  trans- 
ported; and  it  shall  be  the  duty  of  every  carrier  subject  to  the 
provisions  of  this  Act  to  provide  and  furnish  such  transportation 
upon  reasonable  request  therefor,  and  to  establish  through  routes 
and  just  and  reasonable  rates  applicable  thereto." 

The  original  Act  probably  covered,  however,  all  the  services 
specified  in  the  Amendment.^  Both  the  original  and  amended  Act 
require  that  all  or  any  part  of  charges  for  services  rendered  "in 
connection  with"  transportation  be  reasonable. 

112.  Befrlgeration  Charges. 

Under  the  original  Act  the  Commission  held  that  although  it 
was  the  duty  of  the  railroads  to  furnish  refrigeration  for  such 
commodities  as  necessarily  required  it,  yet  this  duty  did  not  arise 

(1)     See  infra,  §§112-115. 

See  also  Fielder  v.  Missouri,  K.  &  T.  Ry.  Co.,  42  8.  W.  362,  (1897),  (Tex. 
Civ.  App.) 

State  v.  Atchison,  T.  &  S.  F.  R.  Co.,  17«  Mo.  687;  75  S.  W.  776;  63 
L.  R.  A.  761,  (1903). 
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from  the  Act,  and  the  Commission  had  therefore  no  power  to  re- 
quire the  road  to  furnish  such  service.* 

Even  under  the  CuUom  Act,  however,  the  Commission  had  jur- 
isdiction to  inquire  into  the  justice  and  reasonableness  of  charges 
for  refrigeration,  just  as  in  the  case  of  other  charges  for  the  trans- 
portation of  passengers  or  property.^ 

The  amended  Act,  as  above  quoted,  makes  it  the  statutory  duty 
of  the  carrier  to  provide  refrigeration.  The  Commission  now 
has  jurisdiction,  therefore,  not  merely  to  pass  upon  the  reasonable- 
ness of  refrigeration  charges,  but  also  to  require  that  refrigeration 
be  given  when  necessary. 

There  are  three  possible  methods  of  computing  refrigeration 
charges.  The  railroad  may  charge  for  the  ice  actually  used  at 
so  much  per  ton;  or  for  the  service  of  refrigeration  at  so  much 
per  car,  no  matter  how  much  ice  be  consumed;  or  may  charge 
a  freight  rate  per  hundred  pounds  to  include  icing.  In  a  case  de- 
cided prior  to  1906  the  Commission  said  that  .there  were  advan- 
tages and  disadvantages  in  each  of  these  methods,  and  that  it  was 
not  within  its  province  to  prescribe  the  method  to  be  adopted,  it 
being  concerned  only  with  the  question  as  to  whether  the  rate 
charged  the  shipper  was  fair.* 

113.    Denuixrage  Charges. 

The  Commission  has  held  that  demurrage  is  in  the  nature  of  a 
penalty,  imposed  for  the  purpose  of  keeping  the  tracks  clear,  and 
that  this  charge  may  properly  exceed  the  reasonable  rental  of  the 

(2)  Re  Transportation  of  Fruit,  10  I.  0.  C.  Rep.  360,  373,  374, 
(357-A). 

Compare  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  90,  116, 
(51). 

(3)  Truck  Farmers'  Ass'n.  v.  North  Eastern  Ry.  of  S.  C,  6  I.  C.  C. 
Rep.  295,  316,  (191-A). 

Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  360,  374-375,   (357-A). 

Consolidated  F.  Co.  v.  Southern  P.  R.  Co.,  10  I.  C.  C.  Rep.  590,  615, 
(371). 

Re  Transportation  of  Fruit,  11  I.  C.  C.  Rep.  129,  141,   (357-B). 

See,  however.  Consolidated  F.  Co.  v.  Southern  P.  R.  Co.,  9  I.  C.  C.  Rep. 
182,  206e,   (30a-A). 

(4)  Re  Transportation  of  Fruit,  11  I.  C.  C.  Rep.  129,  141,  (357-B). 
See  also  Waxelbaum  v.  Atlantic  C.  L.  R.  Co.,  12  I.  C.  C.  Rep.  178,  183, 

(482). 
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car.    A  charge  of  $i.oo  per  day  has  been  upheld  as  reasonable,  al- 
though the  rental  value  of  the  car  was  but  20  cents  per  day.^ 

It  has  also  been  held  that  a  demurrage  charge  is  properly  made 
on  private  cars  kept  on  the  railroad  siding.  A  charge  of  $1.00 
per  day  after  the  first  96  hours  was  held  not  unreasonable.^  De- 
murrage may  not  be  charged  on  private  cars,  however,  when  stand- 
ing on  private  tracks,  whether  such  tracks  be  owned  by  the  con- 
signor or  by  the  consignee.'^ 

114.     Beconsi^nment  Charges. 

A  charge  of  $2.00  per  car  on  grain  reconsigned  to  Kansas  City 
from  the  railroad  "hold-tracks"  was  held  not  unreasonable,  in 
view  of  the  extra  expense  incurred  and  of  the  extra  service  per- 
formed by  the  railroads.* 

In  one  case  the  Commission  held  that  the  railroads  should  not 
charge  more  than  the  cost  of  service  for  the  privilege  of  recon- 
signing,  after  unloading  at  St.  Louis,  hay  destined  for  Southern 
points,®  and  awarded  reparation  for  excess  charges.     The  ele- 

(5)  Kehoe  &  Co.  v.  Charleston  &  N.  C.  R.  Co.,  11  I.  C.  C.  Rep.  166, 
(391). 

See  also  MacBride  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  13  I.  C.  C.  Rep. 
871,    (644). 

Wilson  Co.  V.  Penna.  R.  Co.,  14  I.  C.  C.  Rep.  170,  175,  (680). 

New  York  Hay  Ex.  v.  Penna.  R.  Co.,  14  I.  C.  0.  Rep.  178,  184-185, 
(681). 

(6)  Michie  v.  New  York,  N.  H.  &  H.  R.  Co.,  151  Fed.  694,  (455). 
Cudahy  Co.  v.  Chicago  &  N.  W.  R.  Co.,  12  I.  C.  C.  Rep.  446,  (535). 
See  also  Waxelbaum  v.  Atlantic  C.  L.  R.  Co.,  12  I.  C.  C.  Rep.  178,  185- 

186,   (492). 

Kehoe  v.  Nashville,  C.  &  St.  L.  R.  Co.,  14  I.  C.  C.  Rep.  555,  (720). 

(7)  Re  Demurrage  Charges  on  Tank  Cars,  13  I.  C.  C.  Rep.  378,  (622). 

See  also  Admin.  Rul.  No.  79  for  a  definition  of  private  cars  and  of  pri- 
vate side  tracks  as  the  terms  are  used  in  this  opinion.  The  Commission 
has  said  that  it  did  not  intend  to  give  this  ruling  a  retroactive  effect  and 
will  regard  with  disfavor  claims  for  reparation  on  account  of  demurrage 
charges  previously  collected.     (Supp.  No.  1  to  Tar.  Circ.  15- A,  pp.  8-9). 

(8)  Kansas  City  Bd.  of  Tr.  v.  Chicago,  B.  &  Q.  R.  Co.,  et  al.,  12  I.  C.  C. 
Rep.  173,  (491). 

See  also  Beekman  Co.  v.  St.  Louis  S.  W.  R.  Co.,  14  I.  C.  C.  Rep.  532, 
(718). 

(9)  St.  Louis,  H.  &  G.  R.  Co.  v.  Mobile  &  0.  R.  Co.,  11  I.  C.  C.  Rep. 
90,  102,   (384-A). 
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ment  of  discrimination  undoubtedly  influenced  the  Commission  in 
this  case. 

The  legality  of  reconsignment  rates  as  a  preference  of  recon- 
signed  traffic  over  local  freight  is  discussed  elsewhere. ^^ 

115.     Switching,  Storage,  Terminal  and  Elevation  Charges. 

The  haul  from  a  regular  suburban  station  to  the  central  junc- 
tion of  the  railroad  company  has  been  held  not  properly  to  be  the 
subject  of  a  switching  charge. ^^ 

A  railroad  may  properly  exact  higher  charges  for  storage 
than  regular  Warehouse  Companies,  as  this,  like  a  demurrage 
charge,  is  in  the  nature  of  a  penalty  imposed  for  the  purpose  of 
keeping  the  stations  clear  of  freight. ^^ 

A  $2.00  charge  at  Chicago  on  each  car  of  cattle  coming  from 
Southern  points  was  held  by  the  Commission  to  be  unreasonable 
to  the  amount  of  $i.oo,  as  to  territory  where  a  reduction  in  rates, 
recently  enforced,  did  not  apply.^* 

(10)  See  infra,  §189. 

(11)  Chicago  Fire  Proof,  etc.,  Co.  v.  Chicago  &  N.  W.  R.  Co.,  8  I.  C. 
C.  Rep.  31«,   (269). 

Blackman  v.  Southern  Ry.  Co.,  10  I.  C.  C.  Rep.  352,  358,   (356). 

(12)  Wilson  Co.  v.  Penna.  R.  Co.,  14  I.  C.  C.  Rep.  170,  175,  (680). 
Cattle  Raisers'  Ass'n.  v.  Port  Worth  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep.  513, 

555a,   (245-A). 

Cattle  Raisers'  Ass'n.  v.  Chicago,  B.  &  Q.  R.  Co.,  10  I.  C.  C.  Rep.  83, 
(245-F). 

(13)  Cattle  Raisers'  Ass'n.  v.  Missouri,  K.  &  T.  R.  Co.,  11  I.  C.  C. 
Rep.  296,  (399-A) ;  13  I.  C.  C.  Rep.  418,  (399-0) ;  (but  see  399-D  and 
399-E). 

Cattle  Raisers'  Ass'n.  v.  Chicago  B.  &  Q.  R.  Co.,  11  I.  C.  C.  Rep.  277, 
(245-G). 

Cattle  Raisers'  Ass'n.  v.  Chicago,  B.  &  Q.  R.  Co.,  12  I.  C.  C.  Rep.  507, 
(245-1). 

In  the  latter  ease  the  Commission  reviews  the  litigation  on  this  ques- 
tion. 

As  to  legality  of  such  charges  see  also  Walker  v.  Eeenan,  73  Fed.  755; 
13  C.  C.  A.  668;  34  U.  S.  App.  691,  (184-B). 

Covington  Stk.  Yds.  v.  Keith,  139  U.  S.  128;  11  Sup.  Ct.  461;  35  L.  Ed. 
73,  (123). 

I.  C.  C.  V.  Chicago,  B.  &  Q.  R.  Co.,  94  Fed.  272,  (245-B) ;  98  Fed.  173, 
(245-C) ;  103  Fed.  249;  43  C.  C.  A.  209,  (245-B)  ;  186  U.  S.  320;  46  L. 
Ed.   1182;   22  Sup.  Ct.  824,    (245-E). 

Stickney  v.  I.  C.  C,  164  Fed.  638,  (399-D). 

Missouri,  K.  &  T.  R.  Co.  v.  I.  C.  C,  164  Fed.  645,   (399-E). 
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In  determining  the  reasonableness  of  terminal  charges,  such 
charges  must  be  considered  by  themselves,  apart  from  the  trans- 
portation performed  prior  to  the  commencement  of  the  terminal 
service." 

Elevation  of  grain  is  one  of  the  facilities  which  the  carrier  may 
provide  for  its  patrons  but  this  must  be  done  under  the  restrictions 
which  the  Act  imposes,  as  regards  reasonableness,  equality,  and 
publication  of  charges-^"* 

(14)  Stiokney  v.  I.  C.  C,  164  Fed.  638,  (399-D). 

(15)  Re  Allowances  to  Elevators,  12  I.  C.  C.  Rep.  85,  (351-B). 
In  this  case  Commissioner  Harlan  defined  "elevation"  as  follows: 

"The  unloading  of  grain  from  cars,  or  from  grain  carrying  vessels,  into 
a  grain  elevator  and  loading  it  out  again  after  a  storage  for  a  period  of 
not  to  exceed  10  days." 
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DISCRIMINATIONS  AND  PREFERENCES GENERAL  SCOPE  OF  THE  PRO- 
HIBITION. 
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116.    Beasons  for  the  Prohibition  of  Discriminations  and  Prefer- 
ences. 

The  principal  evils  which  led  to  the  passage  of  the  Interstate 
Commerce  Act  were  two :  Discrimination  by  the  railroads  in  favor 
of  certain  large  and  powerful  shippers,  in  order  to  secure  their 
traffic  from  competing  lines,  accomplished  for  the  most  part  by  se- 
cret rates  and  rebates ;  and  open  preference  in  rates  of  large  trade 
centers,  especially  in  the  South,  over  the  smaller  outlying  points, 
induced  principally  by  the  stronger  railroad  and  market  competi- 
tion at  the  former. 


207 


208  THE    INTERSTATK    COMMERCE    ACT. 

For  these  evils  the  common  law  furnished  no  adequate  remedy. 
Although  the  weight  of  authority  was  to  the  effect  that  the  carrier 
was  bound,  at  common  law,  to  charge  equal  rates  to  all  similarly 
situated,^  yet  the  machinery  of  the  common  law  was  entirely  in- 
adequate to  enforce  compUance  with  this  requirement.  The  im- 
portant changes  in  the  common  law  effected  by  the  Act  were, 
therefore,  not  in  regard  to  the  substantive  provisions  of  the  law, 
but  in  the  creation  of  adequate  remedies  to  enforce  these  require- 
ments and  in  penal  provisions  to  prevent  their  infraction. 

« 

117.    Provisions  of  the  Act 

The  main  provisions  of  the  Act  defining  the  duty  of  carriers  to 
refrain  from  preferences  and  discriminations  are  contained  in 
Sections  2,  3,  and  4.^    They  are  as  follows: 

"Section  2.  That  if  any  common  carrier  subject  to  the  provisions 
of  this  Act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate, 
drawback,  or  other  device,  charge,  demand,  collect,  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  for  any  ser- 

(1)  For  a  summary  of  the  requirements  of  the  common  law  and  of 
the  defects  therein  see  supra,  §§9-12.  As  this  work  deals  only  with 
tine  Interstate  Commerce  Act  and  does  not  purport  to  state  the  law  in 
jurisdictions  where  that  Act  does  not  apply,  it  is  not  deemed  expedient 
to  cumber  it  with  the  citations  of  the  many  common  law  cases  or  of  state 
statutes  dealing  with  matters  covered  by  the. Act  itself. 

The  better  authorities  held  that  even  at  common  law  carriers  were  bound,, 
in  addition  to  the  requirement  that  rates  be  reasonable,  to  allow  equal 
rates  and  facilities  to  all  shippers  equally  situated,  (see  I.  C.  C.  v.  Balti- 
more &  O.  R.  Co.,  145  U.  S.  263,  275-276;  36  L.  Ed.  699;  12  Sup.  Ct. 
844),  (91-C).  These  authorities  are  collected  in  convenient  form  in  Beale 
&  Wyman  on  Railroad  Rate  Regulation,  §724,  in  Hutchinson  on  Carriers, 
§521  et  seq.,  and  in  Judson  on  Interstate  Commerce,  §148.  Two  of  the 
best  opinions  are  those  in  Messenger  v.  Penn.  R.  Co.,  S6  N.  J.  L.  407,  13 
Am.  St.  Rep.  437,  (1874),  and  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  43 
Oh.  St.  571,  3  N.  E.  907,  54  Am.  St.  Rep.  (1885).  The  cases  holding 
the  opposite  view,  that  the  carrier's  only  duty  was  to  allow  reasonable 
rates  are  collected  in  Beale  &  Wyman,  §716,  Hutchinson,  §621.  A  typi- 
cal opinion  so  holding  is  that  in  Johnson  v.  Fensacola  &  R.  R.  Co.,  16 
Fla.  623,  26  Am.  St.  Rep.  731,  (1878)  ;  see  also  Lundquist  v.  Grand  Tr. 
W.  R.  Co.,  121  Ted.  915,   (294). 

(2)  These  sections  remain  as  adopted  in  the  CuUom  Act,  never  having 
been 'changed  by  any  of  the  later  amendments. 

The  English  statutes  on  which  these  provisions  were  modelled  are  quoted 
and  discussed,  infra.  Chap.  XII,  note  6. 
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vice  rendered,  or  to  be  rendered,  in  the  transportation  of  passen- 
gers or  property,  subject  to  the  provisions  of  this  Act,  than  it 
charges,  demands,  collects,  or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and  conditions,  such  common 
carrier  shall  be  deemed  guilty  of  unjust  discrimination,  which  is 
hereby  prohibited  and  declared  to  be  unlawful. 

"Section  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  Act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular  descrip- 
tion of  trafific,  in  any  respect  whatsoever,  or  to  subject  any  particu- 
lar person,  company,  firm,  corporation,  or  locality,  or  any  particu- 
lar description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever ^ 

"Section  4.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation  of 
passengers  or  of  like  kind  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance ;  but  this  shall  not  be  construed 
as  authorizing  any  common  carrier  within  the  terms  of  this  Act 
to  charge  and  receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance :  Provided,  however,  That  upon  application  to  the 
Commission  appointed  under  the  provisions  of  this  Act,  such  com- 
mon carrier  may,  in  special  cases,  after  investigation  by  the  Com- 
mission, be  authorized  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  passengers  or  property ;  and  the 
Commission  may  from  time  to  time  prescribe  the  extent  to  which 
such  designated  common  carrier  rhay  be  relieved  from  the  opera- 
tion of  this  section  of  this  Act."  * 

(3)  The  last  paragraph  of  Sec.  3  dealing  with  discriminations  between 
connecting  lines  is  discussed  in  a  separate  chapter,  infra,  Chap.  XVIII. 

(4)  In  addition  to  these  provisions,  the  Hepburn  Act  added  to  Sec. 
6  a  proviso  permitting  preference  of  the  United  States  over  all  traffic  in 
time  of  war,  for  transportation  of  troops,  etc.  Sec.  22  also  provides  ex- 
ceptions to  the  rule  requiring  equality  of  treatment,  and  Par.  4  of  See. 
I,  as  amended  by  the  Hepburn  Act,  contains  a  specific  prohibition  of  the 
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118.     Distinction  Between  Sections  1,  2,  3  and  4. 

The  principles  contained  in  these  provisions  are,  with  the  pos- 
sible exception  of  the  long  and  short  haul  clause,^  but  the  logical 
result  of  the  legal  status  of  the  common  carrier,  and,  as  business 
conditions  demanded,  they  might  well  have  been  developed  by  the 
Courts  without  the  aid  of  a  statute. 

While  the  reasonableness  of  charges  under  Section  i  of  the  Act 
is  tested  to  a  large  extent  by  a  comparison  with  other  rates  or 
charges,  under  Sections  2  and  3  the  rate  or  practice  in  ques- 
tion is  viewed  solely  in  its  relation  to  charges  for  similar  ser- 
vices rendered  to  other  passengers,  shippers,  or  localities.  Sec- 
tion I  requires  that  all  charges  be  reasonable ;  Sections  2  and  3 
that  all  patrons  and  locahties  similarly  situated  be  treated  alike. 

Section  2  was  evidently  aimed  at  the  prevailing  discrimina- 
tions among  individuals  by  means  of  rebates,^  etc.,  while  Sections 
3  and  4  were  directed  rather  at  the  "trade-centre"  system  of  rate 
making  and  the  preference  of  one  locality  over  another.  If  Sec- 
tion 2  had  been  so  framed  as  to  cover  all  discriminations,  of  every 
kind,  in  favor  of  individuals  or  classes  of  individuals,  and  if  Sec- 
tion 3  had  related  solely  to  preferences  of  one  locality  over  an- 

giving  of  free  passes  except  to  certain  persons.    The  two  latter  provisions 
are  discussed,  infra,  §§157-159. 

The  question  of  criminal  or  penal  liability  for  discriminations  and  pref- 
erences is  dealt  with  in  Chap.  XXVII.  As  to  whether  or  not  the  penalty 
for  allowing  free  passes  prescribed  in  Sec.  1  is  exclusive  of  that  in  Sec. 
10  or  in  the  Elkins  Act,  see  infra,  §352. 

(5)  Sec.  4,  as  interpreted  by  the  Courts,  really  adds  little  to  the 
Act,  the  greater  charge  for  the  less  distance  being  merely  an  instance  of 
a  preference  of  a  locality  under  Sec.  3.  See  infra,  §§182,  208.  The  pro- 
hibition against  preferences  between  localities  at  first  sight  might  per- 
haps seem  to  involve  a  new  principle,  but  even  this  would  appear  to  be 
but  a  deduction  from  the  carrier's  duty  to  treat  the  public  impartially. 

(6)  See  Cattle  R.  Ass'n.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep.  513, 
539-540,   (245-A). 

Phillips  Bailey  &  Co.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep.  93,  96, 
(259). 

Chicago  F.  P.  Gov.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  8  I.  C.  C.  Rep.  316, 
329,  (269). 

Penna.  Millers'  Ass'n.  v.  Phila.  &  R.  R.  Co.,  8  I.  C.  C.  Rep.  531    551 
<2S3). 
Re  Party  Rate  Tickets,  12  I.  C.  0.  Rep.  95,  (474),  and  cases  cited. 
I.  0.  C.  V.  Western  &  Atlantic  R.  Co.,  88  Fed.  186,  197,   (154-B). 
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other,  the  present  branch  of  the  subject  might  properly  be  di- 
vided in  accordance  with  the  sections  of  the  Act.  Section  2, 
however,  does  not  cover  all  kinds  of  favoritism  among  individuals, 
referring  only  to  discriminations  in  charges,  and  leaves  it  to  Sec- 
tion 3  to  forbid  the  giving  of  all  other  sorts  of  advantages  among 
shippers,''  in  reference  to  such  matters  as  car  distribution, 
switches,  etc.,  while  Section  4  has  been  so  construed  as  to  make  it 
merely  a  specific  instance  of  the  preference  of  a  locality  already 
forbidden  by  Section  3.  Although  the  Courts  have  never  drawn 
a  clear  distinction  between  cases  involving  discriminations  among 
individuals  and  those  involving  preferences  among  localities,  they 
have  nevertheless  ruled  that  different  factors  enter  into  the  deter- 
mination of  the  legality  of  the  one  from  those  properly  applicable 
to  the  other. 

119.  Present  Scheme  of  Treatment  of  the  Subject. 
In  view  of  this  overlapping  of  Sections  2  and  3,  it  has  been 
found  impracticable  to  follow  the  division  of  the  Act,  and  the  sub- 
ject has  therefore  been  divided  so  as  to  permit  a  logical  treatment 
of  the  different  problems  presented.  Certain  principles  and  dis- 
tinctions are  first  discussed  which  are  applicable  alike  to  discrimi- 
nations among  individuals  and  to  preferences  among  localities, 
and  which  illustrate  the  scope  of  the  general  requirement  that  all 
persons  and  places  must  be  treated  alike  under  similar  circum- 
stances. Next,  the  decisions  are  reviewed  which  distinguish  be- 
tween the  different  factors  entering  into  the  legality  of  the  two, 
and  which  define  the  rules  of  law  applicable  to  each.  Finally, 
the  cases  involving  discriminations  among  individuals  are  taken 
up  separately  from  those  involving  preferences  among  localities. 

Discriminations  among  individuals  have  been  further  divided 
under  three  heads:  (i)  Discriminations  among  individuals  by 
direct  differences  in  charges;  (2)  discriminations  in  charges 
among  individuals,  by  means  of  rebates  or  other  devices;  (3)  dis- 
criminations among  individuals  in  reference  to  transportation  mat- 
ters other  than  charges  proper.  The  first  two  divisions  of  the  lat- 
ter classification  are  covered  by  both  Sections  2  and  3  of  the  Act, 
while  the  last  comes  only  within  the  broader  provisions  of  Sec- 

(7)     See.  3  applies,  howeyer,  to  discriminations  in  rates  between  ship- 
pers as  well  as  to  preferences  in  furnishing  facilities. 
U.  S.  V.  Tozer,  39  Fed.  904,  906-907,   (70-C). 
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tion  3.    The  long  and  short  haul  provision  of  Section  4  is  treated 
merely  as  an  instance  of  a  preference  between  localities.^ 

120.    General  Statements  as  to  Discriminations  and  Freferences. 

"The  common  carrier  has  no  right  to  select  either  goods  or  cus- 
tomers  He  must  know,  no  friends,  and  concede  no 

unequal  favors."  ® 

"Common  carriers  are  bound  by  every  principle  of  justice  and  of 
law  to  accord  equal  rights  to  all  shippers  who  are  entitled  to  like 
treatment,  both  in  the  receiving  of  supplies  and  shipment  of  their 
products ;  and  a  carrier  who,  under  any  pretext  whatsoever,  grants 
to  one  shipper  an  advantage  which  it  denies  to  another,  violates  the 
spirit  and  thwarts  the  purpose  of  the  law."  i*> 

"It  is  neither  sound  in  principle  nor  equitable  in  practice 
for  railway  lines  t<3  create  artificial  differences  in  market  condi- 
tions by  an  arbitrary  differential  in  rates  whereby  the  product  of 
one  section  of  the  country  is  assigned  to  one  market  and  the  pro- 
duct of  another  section  to  another  market."  ^^ 

There  cannot  be  unjust  discrimination  or  undue  preference  or 
prejudice  in  refusing  a  service  that  the  carrier  has  no  right  by 
statute  or  by  contract  to  perform,  so  that  a  railroad  having  track- 
age rights  over  the  line  of  another  for  through  traffic  only  does  not 
violate  the  Act  by  refusing  local  service.^^ 

In  Crews  v.  Richmond  &  D.  R.  Co.,  ^^  Chairman  Cool^  said : 

"Discrimination  must  consist  in  the  doing  for  or  allowing  to 

(3)  The  decisions  under  the  second  paragraph  of  Sec.  3,  with  refer- 
ence to  the  allowance  of  equal  facilities  to  connecting  lines  are  discussed 
in  a  separate  chapter,  infra,  Chap.  XVIII. 

(9)  Walker,  C,  in  Riddle,  Dean  &  Co.  v.  New  York,  L.  B.  &  W.  R. 
Co.,  1  I.  C.  C.  Rep.  594,  603,  604,   (43). 

(10)  Yeomans,  C,  in  Castle  v.  Baltimore  &  0.  R.  Co.,  8  I.  C.  C.  Rep. 
333,  345,  (271). 

See  also  Eichenberg  v.  Southern  Pao.  Co.,  14  I.  C.  C.  Rep.  250,  269 
(691). 

(11)  Clements,  C,  in  Re  Export  Rates,  etc.,  8  I.  C.  C.  Rep.  185,  210, 
(264). 

(12)  Alford  V.  Chicago,  R.  I.  &  P.  R.  Co.,  3  I.  C.  C.  Rep.  519,  531-533, 
(96). 

(13)  1  I.  C.  C.  Rep.  401,  426,    (36). 
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one  party  or  place  what  is  denied  to  another ;  it  cannot  be  pred- 
icated of  action  which  in  itself  is  impartial." 

A  discrimination  or  preference  is  not  justified  merely  by  the 
fact  that  the  carrier  may  withdraw  the  advantage  from  the  fa- 
vored shipper  at  will.^* 

121.  Not  all  Piscriminations  and  Preferences  Prohibited. 

Not  every  discrimination  or  preference  is  prohibited,  but  only 
such  discriminations  as  are  unjust,  and  such  preferences  as  are 
undue  and  unreasonable.^^  A  greater  charge  for  a  less  distance 
is  forbidden  only  when  the  traffic  to  the  two  points  is  carried  "un- 
der substantially  similar  circumstances  and  conditions."  In  the 
first  important  case  considered  by  the  Commission,  it  was  held  that 
where  the  circumstances  were  dissimilar  the  carrier  was  free  to 
make  a  greater  charge  for  the  less  distance  of  its  own  motion,  and 
that  in  such  case  the  discrimination  or  preference  produced  was 
not  unjust  or  undue  and  hence  not  forbidden.^® 

122.  Same  Facilities  Need  not  be  Pumish.ed  at  all  Points. 
•Carriers  are  not  bound  to  furnish  the  same  terminal  facilities  for 

all  traffic,^''  or  to  provide  stations  at  every  point  which  a  shipper 
may  request,  or  a  yard  where  every  connecting  road  desires  to  in- 
terchange traffic. ^8  They  need  merely  provide  suitable  depots, 
yards,  etc.,  for  all  freight  which  they  profess  to  haul.^* 

(14)  Red  Rock  Fuel  Co.  v.  Baltimore  &  O.  R.  Co.,  12  I.  C.  C.  Rep,  438, 
451,  (404). 

Butchers  Co.  v.  Louisville  &  N.  R.  Co.,  67  Fed.  35,  41-42;  14  C.  C.  A. 
290;  31  U.  S.  App.  252,  (194). 

(15)  Pittsburg  Plate  Gl.  Co.  v.  Pittsburg  C.  C.  &  St.  L.  R.  Co.,  13  I. 
C.  C.  Rep.  87,  99,  (578). 

U.  8.  ex  rel.  v.  Oregon,  R.  &  ISi.  Co.,  159  Fed.  975,  978,  (587). 
See  also  U.  S.  v.  Wells  Fargo  Exp.  Co.,  161  Fed.  606,  610,   (636). 
The  omission  of  the  word  "unjust"  in  the  Elkins  Act  does  not  broaden 
the  provision. 

(16)  Re  Louisville  &  N.  R.  Co.,  1  L  C.  C.  Rep.  31,   (13). 

This  construction  of  the  Act  has  always  been  followed  by  the  Courts. 

(17)  Palmers  Dock  Co.  v.  Penna.  R.  Co.,  9  L  C.  C.  Rep.  61,  66,  (293). 

(18)  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  5'67, 
622-623;  2  L.  R.  A.,  289,  (57-B). 

(19)  See  Covington  Stk.  Yds.  v.  Keith,  139  U.  S.  128;  35  L.  Ed.  73; 
11  Sup.  Ct.  461,  (123). 
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123.    The  Above  Provisions  of  the  Act  Belate  Only  to  Ferf  ormance 
of  Duties  qua  Common  Carrier. 

The  prohibition  of  preferences  and  discriminations  relates  only 
to  such  discriminations  and  preferences  as  are  incident  to  the  per- 
formance of  the  duties  of  a  common  carrier,***  and  does  not  pre- 
vent a  railroad,  when  not  performing  such  duties,  from  dealing 
exclusively  with  one  individual.  Thus  it  may  properly  lease  all  its 
refrigerator  cars  from  one  company,  though  the  latter  be  also  a 
large  shipper,2i  or  may  refuse  to  haul  a  certain  make  of  private 
cars,22  or  may  agree  to  send  all  the  live  stock  shipped  over  its  line 
to  or  from  a  certain  point  through  a  certain  stockyards,  to  the  ex- 
clusion of  a  rival  stockyards  company  situated  at  the  same 
point ;  23  or  it  may  give  a  certain  hack  driver  exclusive  privileges 
for  securing  the  patronage  of  its  passengers  in  its  depots.^* 

(20)  In  American  Warehousemen's  Ass'n.  v.  Illinois  Cent.  R.  Co.,  7  I. 
0.  C.  Kep.  556,  589,  (247),  Yeomans,  C,  said:  "The  function  of  a  carrier 
is  to  receive,  transport  and  deliver." 

(21)  Consolidated  Forwarding  Co.  v.  Southern  Pac.  R.  Co.,  9  I.  C.  C. 
Rep.  182,  206e,  (302-A). 

Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  3'60,  373-4,   (357-A). 
U.  S.  ex  rel.  Morris  v.  Delaware,  L.  &  W.  R.  Co.,  40  Fed.  101,   (87). 
Compare  Eichenberg  v.   Southern  Pac.  R.   Co.,   14  I.   C.   C.   Rep.   250, 
(691). 

(22)  Worcester  Car  Co.  v.  Penna.  R.  Co.,  3  I.  C.  C.  Rep.  577,    (97). 
In  this  case  Commissioner  Bragg  said   (p.  581): 

"The  tracks  of  a  railroad  company  are  not  a  common  highway  upon 
which  any  one  can  enter  and  use  his  own  vehicle  of  transportation  against 
the  objection  of  the  company." 

See  also  Michigan  Congress  Water  Co.  v.  Chicago  &  G.  T.  R.  Co.,  2  I. 
C.  C.  Rep.  594,  (74). 

New  York  T.  O.  Ass'n.  v.  Southern  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  204, 
208,   (497). 

Ruttle  V.  Pere  M.  R.  Co.,  13  I.  C.  C.  Rep.  179,  185,   (595). 

(23)  Kentuclcy  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep.  173, 
(343). 

Butchers,  etc.,  Co.  v.  Louisville  &  N.  R.  Co.,  67  Fed.  35;  14  C.  C.  A. 
290;  31  U.  S.  App.  252,   (194). 

Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  113;  63 
L.  R.  A.  213;  55  C.  C.  A.  63,  (300-B)  ;  192  U.  S.  568;  24  Sup.  Ct.  339; 
48  L.  Ed.  565,   (300-B). 

But  see  Keith  v  Kentucky  C.  R.  Co.,  1  I.  C.  C.  Rep.  189,  (26). 

(24)  Donovan  v.  Penna.  Co.,  120  Fed.  215,  218;  57  C.  C.  A.  362;  61 
L.  R.  A.  140,  (1903);  199  U.  S.  279;  26  Sup.  Ct.  91;  50  L.  Ed.  192, 
(1905). 

See  also  Delaware,  L.  &  W.  R.  Co.  v.  Kutter,  147  Fed.  51,  63,   (1906). 
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In  Donovan  v.  Penna.  R.  Co.,  above  cited,  Judge  Baker  said : 
"Whatever  a  railroad  company  does  as  a  common  carrier,  it  is 
compelled  to  do  for  all  without  discrimination.    Whatever  it  may 
lawfully  do  outside  its  obligations  as  a  common  carrier  is  a  matter 
of  favor.    And  by  the  term,  favor  goes  not  by  right." 

As  to  whether  the  Act  prohibits  a  carrier  from  discriminating  in 
favor  of  a  particular  compress  company  there  would  appear  to  be 
some  doubt.  The  point  does  not  seem  to  have  been  considered  in 
Chickasaw  Compress  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co.,25  although 
seemingly  presented  by  the  facts  involved.  It  would  seem  that 
unless  a  question  of  preference  among  localities  is  involved,  the 
Act  does  not  prevent  a  carrier  from  throwing  all  its  compression 
business  to  one  party,  any  more  than  its  cab  business. 

124.    Distinction  Between  Standards  of  Charge  Under  Section  2 
and  3,  and  Under  Section  6. 

In  order  to  constitute  a  violation  of  the  prohibition  of  Section 
2  against  different  charges  to  different  persons,  it  must  appear 
that  one  individual  has  actually  received  some  transportation  ser- 
vice at  a  less  charge  than  another ,2®  and  such  is  not  the  case  where 

I 

(25)  13  I.  C.  C.  Eep.  187,   (596). 

See  also  Muskogee  Com.  CI.  v.  Missouri,  K.  &  T.  E.  Co.,  12  I.  C.  C.  Rep. 
312,    (514). 

Union  Sp.  Com.  Ass'n.  v.  Louisville  &  N.  E.  Co.,  12  I.  C.  C.  Eep.  372, 
(521). 

In  the  Muskogee  case  the  Commission  does  not  make  it  entirely  clear 
whether  the  decision  was  rested  on  the  ground  that  the  case  was  one  in- 
volving a  preference  of  South  McAlester  over  Muskogee,  or  was  one  where 
the  compress  business  was  a  mere  device  to  aid  shippers  owning  compresses. 
If  it  were  a  case  involving  a  preference  between  two  localities,  competi- 
tion would  seem  to  have  been  a  proper  justification,  and  the  fact  that  this 
defense  was  rejected  by  the  Commission  would  seem  to  make  the  decision 
one  which  must  be  considered  as  involving  an  illegal  device. 

(26)  Griffee  v.  Burlington  &  Mo.  E.  Co.,  2  I.  C.  C.  Eep.  301,   (60). 
De  Bary  Baya  Merchants'  Line  v.  Jacksonville,  T.  &  K.  W.  E.  Co.,  40  FpcT. 

392,  (1889). 

Ee  Huntington,  68  Fed.  831,    (1895). 

U.  S.  V.  Hanley,  71  Fed.  672,   (202). 

See  also  Eichmond  Elevator  Co.  v.  Pere  M.  E.  Co.,  10  I.  C.  C.  Eep.  629, 
(372). 
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it  merely  appears  that  a  less  rate  was  oifered  to  others,  no  ship- 
ment ever  having  been  made  at  the  reduced  rate.*'' 

The  standard  of  charge  under  Sectibns  2  and  3  is  not  the  rate 
filed,  but  that  charged  other  shippers  or  localities.  In  Chicago  & 
A.  R.  Co.  V.  U.  S.,  -8  Judge  Baker  said: 

"Under  the  CuUom  Act  (1887)  the  standard  of  comparison 
was  the  treatment  of  other  shippers.  It  was  necessary  to  prove 
not  only  that  the  favored  shipper  really  paid  less  than  the  publish- 
ed rate,  but  also  that  other  shippers  paid  the  full  rate  or  a  greater 
rate  than  that  of  the  favored  shipper.  Under  the  Elkins  Act  the 
standard  of  comparison  is  the  published  rate.  It  is  only  necessary 
to  prove  that  the  favored  shipper  has  had  his  property  transported 
at  a  less  rate  than  that  published  and  filed." 

The  above  statement  clearly  illustrates  the  distinction  between 
the  carrier's  duty  under  Section  6,  and  that  under  Sections  2  and 
3,  but  it  is  not  accurate  in  its  intimation  that  there  was  no  violation 
of  the  Act  of  1887  without  proof  of  a  dififerent  charge  to  different 
persons.*^  , 

Under  Sections  2  and  3  the  filing  or  not  filing  of  the  rate  is  im- 
material and  the  only  question  is  whether  or  not  the  railroad  has 
accorded  one  of  its  patrons  different  treatment  from  that  accorded 
another.^"  In  recent  years  it  has  been  recognized  that  the  provi- 
sions establishing  the  published  rate  as  the  standard  of  charge  are 
so  much  more  effective  in  putting  a  stop  to  discriminations  than 
the  mere  requirement  of  equal  treatment,  that  in  almost  all  the  late 
cases  the  legality  of  the  practice  hinges  entirely  on  compliance 
with  Section  6,  and  Sections  2  aiid  3  are  thus  very  much  less  im- 
portant than  in  the  early  days,  before  these  principles  were  thor- 
oughly understood. 

(27)  Lehigh  Valley  E.  Co.  v.  Eainey,  112  Fed.  487,   (1902). 
Missouri  &  K.  S.  A.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  483, 

(545). 

Topeka  B.  D.  Ass'n.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  620, 
627,    (653). 

(28)  156  Fed.  558,  562;  84  C.  C.  A.  324,  (430-B). 

(29)  See  infra,  §230,  note  6. 

(30)  U.  S.  V.  Vacuum  Oil  Co.,  153  Fed.  598,  607-8,  (468). 

Chicago  &  A.  R.  Co.  v.  U.  S.,  15&  Fed.  553,  560;  84  0.  0.  A.  324, 
(430-B). 
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125.  Passes — ^Mileage,  Commutation  and  Szcursion  Tickets — Gen- 

eral Bules. 

The  giving  of  a  free  pass  to  one  not  within  the  exceptions  of 
Sections  i  and  22  would  seem  to  be  a  violation  of  Sections  2  and 
3.^1  Although  by  the  express  provisions  of  Section  22  the  issu- 
ance of  mileage,  excursion,  or  commutation  tickets  is  proper,  such 
tickets  must  be  offered  to  the  public  generally  without  discrimina- 
tion.32 

It  is  not  an  illegal  discrimination  for  a  railroad  which  has  al- 
lowed special  excursion  rates  for  the  benefit  of  a  certain  political 
convention  in  one  month,  to  refuse  an  excursion  to  another  po- 
litical party  in  the  next  month,  since  a  road  is  free  to  have  excur- 
sions when  it  pleases.^^ 

126.  Practices  Tending  to  Produce  Biscriminations  Condemned. 
Any  practice  which,  although  not  in  itself  illegal,  would  furnish 

an  opportunity  and  a  temptation  for  discrimination,  is  looked  oh 
with  disfavor  by  the  Commission  and  the  Courts.**     The  mere 

(31)  Re  Carriage  of  Persons  Free  by  Boston  &  M.  E.  Co.,  5  I.  C.  C.  Rep. 
69,   (1891). 

Harvey  v.  Louisville  &  N.  R.  Co.,  5  I.  C.  C.  Rep.  153,  (144). 

Milk  Prod.  Ass'n.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep. 
92,  163,    (220). 

Re  Charge  to  Grand  Jury,  66  Fed.  146,   (1895). 

See  also  infra,  §157,  for  a  fuller  discussion  of  free  passes;  also  infra, 
§352,  as  to  whether  the  free  pass  provision  introduced  by  the  Hepburn 
Amendment  provides  exclusive  penalties. 

(32)  Larrison  v.  Chicago  &  G.  T.  R.  Co.,  1  I.  C.  C.  Rep.  147,  (21). 
Ass'd.  Wholesale  Gr.  v.  Missouri  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  156,  (23). 
Cf.  also  Re  Party  Rates.  12  I.  C.  C.  Rep.  95,  (474). 

And  cases  infra,  §§158  and  234. 

(33)  Cator  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  113,  (175). 

(34)  Re  Passenger  Tariffs,  2  I.  C.  C.  Rep.  649,    (1889). 

See  Consolidated  Forwarding  Co.  v.  Southern  Pac.  R.  Co.,  9  I.  C.  C. 
Rep.  182,  206,  (302-A) ;  but  see  200  U.  S.  536,  556;  26  Sup.  Ct.  330;  50 
L.  Ed.  585,   (303-E). 

■Montgomery  Fr.  Bur.  v.  Western  Ry.  of  Ala.,  14  I.  C.  C.  Rep.  150, 
(677). 

Lundquist  v.  Grand  Tr.  W.  R.  Co.,  121  Fed.  915,  (294). 

Bitterman  v.  Louisville  &  N.  R.  Co.,  207  U.  S.  205,  221,   (1907). 

A  contract  between  a  railroad  and  a  ticket  broker  under  which  the  lat- 
ter can  sell  tickets  at  less  than  tariff  rates,  has  been  held  void. 
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fact,  however,  that,  under  a  certain  rule  or  practice  adopted  by  the 
railroads,  violations  of  the  Act  may  occur,  is  not  in  itself  sufficient 
to  render  that  rule  lllegal.85 

1S7.    JILast  Discriminations  or  Preferences  be  Between  Oomx>etl- 
tive  Shippers  or  ConunoditiesP 

One  of  the  questions  under  Sections  2  and  3,  as  to  which  the 
expressions  of  the  Commission  and  the  Courts  might  give  rise  to 
some  confusion,  is  whether  or  not  illegal  discrimination  or  pre- 
ference can  be  produced  by  a  difference  in  charges  or  services  to 
persons  not  in  competition  with  one  another.  In  a  number  of  the 
Commission's  decisions,  it  has  been  said,  or  intimated,  that  there 
can  be  no  discrimination  or  preference  in  rates  on  non-competi- 
tive commodities.^^ 

12s.    Same  Subject — Cases  tTnder  Section  2. 

The  above  conclusion  would  not  appear  to  be  applicable  to  cases 
arising  under  Section  2.  As  a  general  rule  most  of  these  cases 
concern  different  rates  charged  competing  shippers.  But 
Section  2  does  not  merely  forbid  a  difference  in  rates  between  com- 

Raleigh  &  G.  R.  Co.  v.  Swanson,  102  Ga.  754;  28  S.  E.  601;  39  h.  R.  A. 
275,    (1897). 

See  also  Parks  v.  Bold  Co.,  6  Misc.  (N.  Y.)  570;  4  Int.  Com.  Rep.  486, 
(1894). 

See  also  infra,  Chap.  XIX,  §244,  as  to  the  Invalidity  of  contracts  pro- 
ducing discriminations  and  transportation  at  less  than  tariff  rates. 

(35)  Southern  Pac.  R.  Co.  v.  I.  C.  C,  200  U.  S.  536,  556;  26  Sup.  Ct. 
330;  50  L.  Ed.,  585,  (302-E). 

(36)  Rice  v.  Cincinnati,  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  212, 
(147). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep.  173,  190, 
(343). 

Miner  v.  New  York,  N.  H.  &  H.  R.  Co.,  11  I.  C.  C.  Rep.  422,  427,  (403) . 

Clark  Co.  v.  Lake  Shore  &  M.  S.  R.  Co.,  11  Rep.  558,  577,   (420). 

National  L.  D.  Ass'n.  v.  Atlantic  C.  L.  R.  Co.,  14  I.  C.  C.  Rep.  154,  163, 
(678). 

Wilson  Co.  v.  Penna.  R.  Co.,  14  I.  C.  C.  Rep.  170,  176,  (680),  and  cases 
cited. 

U.  S.  V.  Chicago  &  N.  W.  R.  Co.,  127  Fed.  785,  791;  62  C.  C.  A.,  465, 
(332). 

See  also  Southern  Pac.  Co.  v.  I,  C.  C,  200  U.  S.  536,  555-556;  26  Sup 
Ct.  330;   50  L.  Ed.  585,    (302-E). 
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petitive  commodities.  It  forbids  any  difference  in  charges  for  like 
services  under  similar  circumstances.  If  an  Ohio  farmer  be 
charged  less  for  carrying  a  horse  from  New  York  to  Columbus 
than  is  charged  a'  New  York  stock-broker  for  the  same  service,  this 
is  a  clear  violation  of  the  provision.  So  also,  almost  all  passenger 
rates  are  practically  non-competitive,  yet  a  road  may  not  legally 
carry  a  Senator  cheaper  than  a  day  laborer,  and  to  carry  a  Metho- 
dist minister  at  a  less  rate  than  that  charged  a  Baptist  would  be 
clearly  illegal.^^ 

129.    Same  Subject — Cases  tTnder  Section  3. 

Under  Section  3  there  are  a  few  cases  of  an  undue  preference  or 
advantage  to  a  shipper  or  locality  not  in  competition  with  the 
complaining  party.  Indeed  it  might  be  said  that  the  use  of  the 
words  "preference  or  advantage"  and  "prejudice  or  disadvantage" 
in  itself  implied  that  the  Section  is  violated  only  in  cases  where 
what  the  favored  party  gained  by  the  preference,  bis  rival  lost.^* 
As  said  by  Commissioner  Prouty  in  Kentucky  R.  Co.  v.  Louisville 
&  N.  R.  C.  Co.,  39 

"A  discrimination  under  the  third  section  to  be  undue  must  or- 

(37)  U.  S.  V.  Chicago  &  N.  W.  R.  Co.,  127  Fed.  785,  790;  62  C.  C.  A. 
465,   (332). 

See  Ee  Party  Rates,  12  I.  C.  C.  Rep.  95,   (474). 

Pittsburg  C.  C.  &  St.  L.  R.  Co.  v.  Baltimore  &  O.  R.  Co.,  3  I.  C.  C.  Rep. 
465,  471,   (91-A). 

(38)  This  is  the  interpretation  placed  by  the  English  Courts  on  the 
Undue  Preference  Clause  in  the  Act  of  1854,  on  which  Sec.  3  of  our  Act 
was  modelled. 

See  Hozier  v.  Cal.  R.  Co.,  1  Ry.  &  Can.  Tr.  Cas.  27,   (1855). 

Caterham  R.  Co.  v.  L.  B.  &  S.  R.  Co.,  1  Ry.  &  Can.  Tr.  Cas.  32,  (1856). 
26  L.  J.  C.  P.  16. 
.  Jones  V.  Eastern  Co.  R.  Co.  1  Ry.  &  Can.  Tr.  Cas.  45,   (1858). 

Innes  v.  L.  B.  &  S.  C.  R.  Co.,  et  al.,  2  Ry.  &  Can.  Tr.  Cas.  155,   (1875). 

Nitshill  Coal  Co.  v.  Cal.  R.  Co.,  2  Ry.  &  Can.  Tr.  Cas.  39,    (1874). 

Foreman  v.  G.  E.  R.  Co.,  2  Ry.  &  Can.  Tr.  Cas.  202,   (1875). 

Lees  V.  L.  &  Y.  R.  Co.,  1  Ry.  &  Can.  Tr.  Cas.  352,  (1874). 

Broughton  Co.  v.  G.  W.  R.  Co.,  4  Ry.  &  Can.  Tr.  Cas.  191,  (1883). 

Merry  v.  G.  S.  &  W.  R.  Co.,  4  Ry.  &  Can.  Tr.  Cas.  383,   (1884). 

(39)  10  I.  C.  C.  Rep.   173,  190,    (343). 

See  also  I.  C.  C.  v.  Chicago,  6.  W.  R.  Co.,  141  Fed.  1003,  1014.  (364-B). 
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dinarily  be  such  that  the  prejudice  arising  out  of  it  against  one 
party  is  a  source  of  advantage  to  the  other."  *•* 

The  Commission  itself  has  held,  however,  that  the  Act  requires  a 
railroad  which  sells  first-class  passenger  tickets  to  colored  persons, 
to  furnish  them  with  as  good  accommodation  as  those  afiforded 
white  passengers.*  1  This  duty  cannot  well  be  found  in  Section  2, 
unless  that  provision  be  stretched  to  include  all  the  matters  cov- 
ered by  Section  3. 

In  another  case  the  Commission  awarded  damages  for  defen- 
dant's refusal  to  furnish  cars  for  railroad  ties  going  off  its  own 
line,  where  cars  were  at  the  same  time  furnished  for  lumber  and 
stone.  These  commodities  could  hardly  be  said  to  be  competi- 
tive.*2 

130.    Same  Subject — Conclusion  from  the  Cases. 

Where  two  articles  are  not  only  different  in  kind,  but  also  non- 
competitive, their  transportation  differs  not  only  in  respect  to  the 
cost  of  the  service,  but  also  as  to  its  value,  and  it  is  practically  im- 
possible to  set  up  the  rate  on  one  as  the  standard  of  that  to  be 
charged  on  the  other;  also,  it  is  manifestly  more  unjust  to  charge 
different  rates  among  competing  localities  or  shippers  than  where 
one  does  not  profit  by  the  other's  loss.  As  a  practical  matter  this 
consideration  always  affects  the  attitude  of  the  Commission  or 
Court  in  passing  on  a  given  case.*^  This  thought  is  evidently  what 
the  Commission  and  the  Court  had  in  mind  in  the  opinions  refer- 
red to  in  §  127. 

(40)  Compare  Howell  v.  New  York,  L.  B.  &  W.  R.  Co.,  2  I.  C.  C.  Rep. 
272,  299,  (59). 

(41)  Councill  V.  Western  &  Atl.  R.  Co.,  1  I.  C.  C.  Rep.  339,   (33). 
Heard  v.  Georgia  R.  Co.,  1  I.  C.  C.  Rep.  428,   (37). 

Heard  v.  Georgia  R.  Co.,  3  I.  C.  C.  Rep.  Ill,   (79). 

Edwards  v.  Nashville,  C.  &  St.  L.  R.  Co.,  12  I.  C.  C.  Rep.  247,  (508). 

And  compare  MoQuinn  v.  Forbes,  37  Fed.  639,   ( 1889 ) . 

Houck  V.  Southern  Pac.  R.  Co.,  38  Fed.  226,   (1888). 

(42)  Paxton  Tie  Co.  v.  Detroit  So.  R.  Co.,  10  I.  C.  C.  Rep.  422,  (363). 
Cf.  Daish  v.  Cleveland  A.  &  C.  R.  Co.,  9  I.  C.  C.  Rep.  513,    (321). 
Palmers  Dock  Co.  v.  Penna.  R.  Co.,  .9  I.  C.  C.  Rep.  61,  (293). 

Cox  V.  St.  Louis  &  8.  F.  R.  Co.,  14  I.  C.  C.  Rep.  464,  (708). 

(43)  See  Stone  v.  Detroit,  G.  H.  &  M.  R.  Co.,  3  I.  C.  C.  Rep.  613,  621, 
(100-A). 
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It  would  seem,  from  the  decisions  of  the  Commission,  that  a 
discrimination  or  preference,  under  either  Section  2  or  Section  3, 
may  'be  created  although  the  persons  charged  the  different  rates 
are  not  in  competition  with  one  another.  There  would  appear  to 
be  better  ground  for  holding,  however,  than  in  cases  covered  only 
by  Section  3,  the  favoritism  must  be  as  between  competitive  ship- 
pers or  commodities.  Under  this  construction  of  the  Act  the 
Commission  had  no  jurisdiction  in  certain  of  the  cases  cited  in  the 
preceding  section. 

131.     Discriniinations  by  a  Carrier  ia  Pavor  of  Itself. 

The  question  has  also  been  raised  in  certain  cases  as  to  whether 
it  is  a  violation  of  Sections  2  and  3  for  a  railroad  to  discriminate 
against  certain  shippers  in  favor  of  itself.  In  such  cases  care  must 
be  taken  to  distinguish  between  instances  where  the  carrier  trans- 
ports articles  for  its  own  use  as  a  carrier,  and  cases  where  it  is 
itself  a  shipper  and  carries  for  itself  as  such. 

Transportation  by  the  carrier  for  itself  of  commodities  for  its 
use  as  carrier  is  not  properly  subject  to  the  Act.  Thus  it  may 
transport  its  own  fuel  coal  without  charge,**  or  may  carry  prop- 
erty for  use  in  its  station  restaurants,*^  or  may  haul  freight  left  on 
its  hands  to  a  convenient  point  at  which  to  sell  it,**  or  return  its 
own  property  to  manufacturers  for  exchange  or  repair,*^  without 
making  any  charge  therefor. 

133.     Same  Subject — Carriers  Acting  Also  as  Dealers  in  Commo- 
dities Transported. 

Where,  however,  the  carrier  is  also  a  shipper  and  a  dealer  in 
the  commodities  transported,  either  directly  or  through  a  corpora- 

(44)  Lehigh  Val.  E.  Co.  v.  Eainey,  112  Fed.  487,    (1902). 
But  cf.  A^min.  E,ul.  No.  9,   (Nov.  18,  1907). 

Cf.  Chicago  &  A.  R.  Co.  V.  I.  C.  C,  000  Fed.  000,   (631-B). 
(reversing  the  Commission  in  Royal  Coke  Co.  v.  Southern  R.  Co.,  13  I.  C.  C. 
Rep.  440,  (630) ;  and  Traer  v.  Chicago  &  A.  E.  Co.,  13  I.  C.  C.  Bep.  451), 

(esi-A). 

But  see,  contra,  U.  S.  ex  rel.  Pitcairn  Coal  Co.  v.  Baltimore  &  0.  R.  Co., 
165  Fed.  113,  (495-B);  (reversing  154  Fed.  108,  118,  120),  (495-A), 
(infra,  §174). 

(45)  Admin.  Rul.  No.  87,    (Jime  25,  1908). 

(46)  Tar.  Circ.  15-A,  Rule  78,  (June  3,  1907). 

(47)  Admin.  Eul.  No.  22,  (June  6,  1908). 
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tion  controlled  by  it,  any  favoritism  of  itself  in  that  capacity  is 
clearly  prohibited ;  as  said  by  Chairman  Cooley,  this  is  the  worst 
form  of  discrimination.^^  In  several  early  cases,  the  Commission 
held  that  it  was  powerless  to  prevent  a  railroald  which  owned  coal 
companies  along  its  line,  and  charged  them  full  transportation 
rates,  from  allowing  such  companies  to  sell  their  coal  at  such 
prices  as  to  net  a  loss  from  mining,  although  this  amounted  to  a 
discrimination  and  was  obviously  a  mere  device  to  allow  such 
companies  a  less  rate  than  that  given  other  shippers.  The  Com- 
mission said  that  the  only  remedy  for  the  independent  operator  in 
such  cases  was  to  secure  him  reasonable  rates,  the  practice  re- 
ferred to  being  evidence  that  the  rate  charged  was  too  high.*^ 

A  similar  case  came  before  the  Supreme  Court  in  which  it  was 
held  that  a  railroad  might  not  sell  coal  at  a  price  less  than  the  cost 
of  mining  aind  sale  plus  the  published  freight  rate,  but  the  decision 
was  rested  mainly  on  the  provisions  of  Section  6.""* 

(48)  Haddock  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  296,  316, 
(120),  and  cases  cited. 

Re  Grain  Rates  of  Chicago,  G.  W.  R.  Co.,  7  I.  C.  C.  Rep.  33,  38,  (214). 

In  the  case  last  cited  Prouty,  C,  said: 

"Granting  that  the  Railway  Company  had  the  legal  right  tinder  its  char- 
ter to  buy  and  sell  this  corn  in  this  manner,  still  it  must  own  it  and 
transport  it  subject  to  the  same  limitations  as  every  other  individual.  In 
its  capacity  of  owner  it  was  a  private  person,  in  its  capacity  of  carrier 
it  was  a  public  servant.  If  it  elected  to  become  a  private  individual  in 
respect  of  the  ownership  of  this  grain,  it  could  extend  to  itself  in  its 
capacity  as  a  public  servant  no  other  or  different  privileges  than  it  ex- 
tended to  every  other  shipper.  To  hold  that  this  respondent  might  become  a 
shipper  on  its  own  account  for  the  express  purpose  of  avoiding  the  Act 
to  Regulate  Commerce  would  be  to  nullify  that  Act  in  many  essential 
respects." 

See  also  Re  Alleged  Unlawful  Charges  by  L.  &  N.  R.  Co.,  5  I.  C.  C.  Rep. 
466,  473,  476,   (156-A). 

MoGrew  v.  Missouri  Pao.  R.  Co.,  8  I.  C.  C.  Rep.  630,  641,  (289). 

And  cf.  Wylie  v.  Northern  Pac.  R.  Co.,  11  I.  C.  0.  Rep.  146,  (388). 

(49)  Haddock  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  296,  (120). 
Coxe  V.  Lehigh  Valley  R.   Co.,  4  I.   C.   C.  Rep.  535,   570,   573,   574, 

(124-A). 
McGrew  v.  Missouri  Pac.  R.  Co.,  8  I.  C.  C.  Rep.  BSO,  641,   (289). 
See  also  Willson  v.  Rock  Cr.  R.  Co.,  7  I.  C.  C.  Rep.  83,  (219). 
Re  Grain  Rates  of  Chicago,  G.  W.  R.  Co.,  7  I.  C.  C.  Rep.  33,   (214). 

(50)  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C.  C,  200  U.  S.  361;  26  Sup. 
Ct.  272;  60  L.  Ed.  515,   (339-B). 

See  infra,  §§247-243. 
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133.  Same  Subject — Confusion  Between  the  Two  Classes  of  Cases 

Above  Mentioned. 

In  Southern  Pac.  Co.  v.  I.  C.  C.,^^  Mr.  Justice  Peckham  in- 
timated that  where  a  rule  of  a  railroad  would  operate  to  deny  to 
shippers  transportation  facilities  to  which  they  were  entitled,  ship- 
pers would  thereby  be  "subjected  to  undue,  unjust  and  unreason- 
able prejudice  and  disadvantage,  and  the  carriers  given  an  undue 
and  unreasonable  preference  and  advantage"  in  violation  of  Sec- 
tion 3.52 

If  the  above  conception  of  the  prohibition  of  Section  3  be 
adopted,  then  every  unreasonable  rate  or  charge  would  be  an 
undue  preference,  merely  because  the  carrier  would  unduly  profit 
thereby.  The  above  statement  by  Mr.  Justice  Peckham  may  per- 
haps have  been  made  without  full  consideration  of  its  significance. 

134.  Same  Subject — ^How  Far  Carriers  are  Entitled  to  Consult 

Their  Own  Interest  in  Fixing  lUlatlve  Kates  Producing 
Discriminations. 

There  are  many  cases,  of  course,  in  w4iich  a  rate  or  regulation, 
adopted  by  a  railroaid  to  further  its  own  ends,  operates  as  an  un- 
just discrimination  between  shippers  or  localities.  Such  a  case 
is  presented  where  a  road  maintains  an  unreasonable  relation  of 
rates  in  order  to  divert  traffic  over  a  branch  of  its  road,  giving  it  a 
long  haul.  This  would  seem  to  be  proper  to  a  certain  extent.^* 
but  may  not  be  carried  too  far.^* 

(51)  200  U.  S.  536,  550-551;  26  Sup.  Ct.  330;  50  L.  Ed.  585,  (302-E). 

(52)  See  also  I.  C.  C.  y.  Southern  Pae.  Co.,  123  Fed.  59f,  601,   (30a-B). 

(53)  Little  Koek  &  M.  R.  Co.  v.  East  T.,  V.  &  G.  K.  Co.,  3  I.  C.  C.  Hep. 
1,   (77). 

(54)  Colorado  Fuel,  etc.,  Co.  v.  Southern  Pac.  E.  Co.,  6  I.  C.  C.  Rep. 
488,  515-516,    (201-A). 

But  see  Savannah  Bur.  of  Frt.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep. 
377,  405,   (275-A). 

See  also  L  C.  C.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  613,   (275-B). 

Providence  Coal  Co.  v.  Providence  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  107,  121, 
(17). 

Re  Joint  Rail  &  Water  Lines,  2  I.  C.  C.  Rep.  645,   (1889). 

Newland  v.  Northern  Pae.  R.  Co.,  6  I.  C.  C.  Rep.  131,  (179). 

Hill  Cotton  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  6  I.  C.  C.  Rep.  601,  618, 
(210). 


224  THE    INTERSTATE    COMMERCE    ACT. 

In  such  cases,  however,  the  fact  that  the  rate  in  question  oper- 
ates to  the  advantage  of  the  carrier,  is  not  what  makes  it  illegal, 
this  fact  being  merely  an  attempted  justification  of  the  rate. 

So,  also,  where  a  railroad  places  a  very  high  rate  on  some 
commodity  which  it  needs  for  its  own  use,  such  as  railroaJd  ties, 
for  the  purpose  of  keeping  them  on  its  own  line,  this  circum- 
stance may  demonstrate  the  unreasonableness  of  the  rate,  or  lead 
to  a  discrimination  against  outside  localities  or  against  shippers 
doing  business  off  the  line."^  It  would  not,  however,  appear  to 
produce  a  discrimination,  within  the  meaning  of  the  Act,  in  favor 
of  the  railroad  and  against  the  shipper. 

In  one  case  the  Commission  awarded  damages  against  a  rail- 
road for  refusing  to  haul  ties  off  its  own  line,^"  but  the  reasoning 
on  which  this  decision  was  based  would  not  seem  clear. 

A  railroad  may  properly  prefer  its  own  through  traffic  over  its 
other  freight  to  the  extent  of  allowing  special  privileges  to  truck- 
men handling  the  through  freight.''^ 

The  Commission  has  recently  said  that  a  carrier  may  properly 
offer  lawful  inducements  to  industries  to  locate  on  its  own  line."* 
The  meaning  of  this  statement  is  doubtful,  for  it  has  been  held 
thai  reduced  raites  to  classes  who  would  build  up  the  carrier's 
traffic  are  not  justified,^^  nor  are  special  rates  to  shippers  located 

Poor  Grain  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  12  I.  C.  C.  Rep.  418,  426, 
(528). 

And  compare  cases  infra,  §§171,  185-190. 

Cardiff  Coal  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep.  460, 
466,    (632). 

Cf.  also  California  Com.  Ass'n.  v.  Wells,  Fargo  &  Co.,  14  I.  C.  C.  Rep. 
422,   (706). 

Export  Shipping  Co.  v.  Wabash  R.  Co.,  14  I.  0.  C.  Rep.  437,   (707). 

(55)  Reynolds  v.  Western  N.  Y.  &  P.  R.  Co.,  1  I.  C.  C.  Rep.  393,  (35). 
Cf.  Traer  v.  Chicago  &  A.  R.  Co.,  13  I.  C.  C.  Rep.  451,  456-7,   (631-A). 

(56)  Paxton  Tie  Co.  v.  Detroit  So.  R.  Co.,  10  I.  C.  C.  Rep.  422,  (363). 

(57)  New  York  Team  Owners'  Ass'n.  v.  Southern  Pac.  R.  Co.,  12  I. 
C.  C.  Rep.  204,    (497). 

(58)  Memphis  Frt.  Bur.  v.  Fort  Sm.  &  W.  R.  Co.,  13  I.  C  C  Ren  1 
4,    (661).  '''    ' 

(59)  bee  supra,  §71,  and  infra,  §156. 
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on  the  carrier's  own  road.*"  A  carrier  may  provide  free  entertain- 
ment along  its  line  in  order  to  stimulate  traffic,  provided  such  is 
not  used  as  a  mere  device  to  prefer  certain  persons.®^ 

135.    I>iscriminatioxis  Between  Competitive  Oommioditles. 

The  prohibition  of  preferences  and  discriminations  applies  not 
only  to  discriminations  in  charges  on  the  same  commodity  but 
also,  especially  Section  3,  requires  relatively  reasonable  rates  on  all 
competitive  articles,  although  these  differ  to  a  considerable  de^ 
gree  in  consistency. ^^ 

(60)  Hope  Cotton  Oil  Co.  v.  Texas  &  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  265, 
268,   (509). 

Memphis  Frt.  Bur.  v.  Fort  Sm.  &  W.  R.  Co.,  13  I.  C.  C.  Rep.  1,  4, 
(561). 

(61)  Tar.  Circ.  15- A,  Ruling  No.  82,   (July  8,  1907). 

(62)  Squire  v.  Michigan  Cent.  R.  Co.,  4  I.  C.  C.  Rep.  611,  622,  (126). 
For  example,  the  relation  of  rates  between  the  following  competitive  com- 
modities have  been  under  investigation: 

Live  Hogs  or  Cattle  wnd  Their  Produoti — 

Squire  v.  Michigan  Cent.  R.  Co.,  4  I.  C.  C.  Rep.  611,   (126). 

Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  R.  Co.,  4  I.  C.  C.  Rep.  158,  (112). 

Chicago  Live  St.  Bxch.  v.  Chicago  G.  W.  R.  Co.,  10  I.  C.  C.  Rep.  428, 
(364-A). 

Shimmer  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  14  I.  C.  C.  Rep.  525,  (1903). 

I.  C.  C.  V.  Chicago  &  G.  W.  R.  Co.,  141  Fed.  1003,    (364-B). 
Fimished  a/nd  Unfinished  Fwrmtwre — 

Potter  Mfg.  Co.  v.  Chicago  &  G.  T.  R.  Co.,  5  I.  C.  C.  Rep.  514,  (160). 
Box  Bhooks  and  Limber — 

Michigan  Box  Co.  v.  Flint  &  P.  M.  R.  Co.,  6  I.  C.  O.  Rep.  335,  (196). 
Corn  and  Hominy — 

Bates  V.  P.  R.-  R.,  3  I.  C.  C.  Rep.  435,  (89-A) ;  4  I.  C.  C.  Rep.  281, 
(89-B). 

Re  Rates  on  Corn,  11  I.  C.  C.  Rep.  212,  220,   (394). 
Grain  and  the  Products  Thereof — 

McMorran  v.  Grand  Tr.  Ry.  of  Can.,  3  1.  C.  C.  Rep.  252,  (86). 

Bates  V.  Penna.  R.  Co.,  3  I.  C.  C.  Rep.  435,  (89-A) ;  4  L  O.  C.  Rep. 
281,  (89-B). 

Kauffman  Co.  v.  Missouri  Pac.  R.  Co.,  4  I.  C.  C.  Rep.  417,  (121). 

Milwaukee  Ch.  of  Com.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  7  I.  C.  C.  Rep. 
481,    (244). 

Re  Export  &  Bom.  Rates,  8  I.  C.  C.  Rep.  214,  (265). 

Listman  Co.  v.  Chicago  M.  &  St.  P.  R.  Co.,  8  I.  C.  C.  Rep.,  47,   (257). 

Kansas  Bd.  of  B.  Comrs.  v.  Atchison,  T.  &  S.  P.  R.  Co.,  8  I.  C.  C.  Rep. 
304,    (268). 

15 
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Wichita  v.  Missouri  Pac.  R.  Co.,  10  I.  C.  C.  Rep.  35,  (336). 

Re  Rates  on  Corn,  11  I.  C.  C.  Rep.  212,  220,   (394). 

Howard  Mills  Co.  v.  Missouri  Pao.  R.  Co.,  12  I.  C.  C.  Rep.  258,   (508). 
Cotton  Compressed  and  Uncompressed — 

New  Orleans  Cot.  Ex.  v.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  534,  571, 
(96). 

Planters'  Com.  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  11  I.  C.  C.  Rep. 
382,  606,  (402). 
Oil  in  Tanks  a/nd  in  Ba/rrels — 

Rice  V.  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  503,  (42). 

Scofield  V.  Lake  Sh.  &  M.  S.  R.  Co.,  2  L  C.  C.  Rep.  90,  111,   (51). 

Re  Relative  Tank  and  Bbl.  Rates  on  Oil,  2  I.  C.  C.  Rep.  365,   (65). 

Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.  131,   (111). 

Rice  V.  Cincinnati  W.  &  B.  R.  Co.,  5  L  C.  C.  Rep.  93,    (147),   (cases 
reviewed) . 

Indep.  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  415,  431, 
440,    (155-A). 
Anthracite  and  Bituminous  Coal — 

Coxe  Bros.  v.  Lehigh  Val.  R.  Co.,  4  I.  C.  C.  Rep.  535,   (124-A). 


CHAPTER  XII. 

DISCRIMINATIONS    AND    PREFERENCES DISCRIMINATION    BETWEEN 

INDIVIDUALS  DISTINGUISHED    FROM    PREFERENCES    AMONG 
LOCALITIES. 


136.  Two  Main  Classes  of  Gases 

vaxdei  Sections  2,  3  and  4. 

137.  Decisions     Illustrating     the 

Above  Distinction — Wight 
V.  U.  S. 

138.  Same    Subject— I.    C.    0.    v. 

Alabama  Midland  K.   Co. 

139.  Justice     Shiras'     Discussion 

of  the  Foregoing  Decis- 
ions. 

140  I.  C.  C.  V.  Detroit,  Grand 
Haven  &  Milwaukee  B,y. 
Co. 

141.  Discussion  of  Justice 
Shiras'  Distinction — ^Im- 
portance of  the  Wight  De- 


142. 


143. 
144. 


145. 


146. 


147. 


Same  Subject — Difference  In 
Practical  and  Economic 
Problem  Presented  in  the 
Alabama  Midland  Case. 

Same  Subject — Continued. 

Same  Subject — ^Result  of  the 
Alabama  Midland  Decis- 
ion. 

Same  Subject  —  Further 
Difficulties  Following 

from  Justice  Shiras'  Dis- 
tinction. 

Same  Subject — ^The  Import 
Bate  Decision  Inconsist- 
ent with  Justice  Shiras' 
Distinction. 

Deduction  from  the  Cases. 


136.    Xwo  Mtdn  Classes  of  CEises  Under  Sections  Z,  3  and  4. 

As  noted  in  the  previous  chapter,  the  Supreme  Court  has  held 
that  certain  considerations  affect  the  legaUty  of  a  preference 
among  localities  or  of  a  greater  charge  for  a  shorter  haul,  which 
will  not  justify  a  discrimination  among  individuals,  and  that  such 
a  preference  will  not  be  "undue"  under  circumstances  where,  if 
the  case  were  one  between  individuals,  the  discrimination  would 
be  "unjust."  The  phrase  "under  substantially  similar  circum- 
stances and  conditions"  as  used  in  Section  2  has  been  given  a  dif- 
ferent meaning  from  that  applied  to  it  as  used  in  Section  4.  Un- 
der Section  3,  also,  different  considerations  have  been  held  prop- 
erly to  influence  a  rate  relation  between  competing  localities  from 
those  accepted  as  justifying  discriminations  between  individual 
shippers.  The  distinction  between  the  cases  is  believed  to  rest, 
however,  not  on  the  Section  under  which  the  proceeding  arises,  but 
on  whether  the  case  is  in  its  essence  one  involving  a  discrimination 
between  individuals  or  is  one  presenting  a  preference  of  one  lo- 
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cality  over  another ;  ^  it  depends,  not  on  the  language  of  the  Act, 
but  on  the  practical  difference  in  the  economic  problem  presented 
in  cases  of  discrimlinations  among  individuals  from  that  involved 
in  cases  of  preferences  among  localities. 

137.  Decisions  Illustrating  the  Above  Distinction — ^Wight  v.  XJ.  S. 
Two  Supreme  Court  decisions  bring  out  clearly  the  distinction 

referred  to. 

In  Wight  V.  U.  S.,2  it  was  held  that  a  railroad  was  not  justified 
in  transporting  goods  for  a  shipper  who  had  a  siding  on  the  line 
of  a  competing  road,  at  a  rate  less  than  its  regular  charge  to  others 
by  the  amount  of  the  actual  cost  of  hauling  the  freight  from  its  de- 
pot to  the  warehouses,  although  this  concession  was  necessary  to 
prevent  the  freight  from  being  shipped  over  the  competing  line. 
The  Court  held  that  although  the  phrase  "under  substantially  simi- 
lar circumstances  and  conditions"  as  used  in  Section  4,  might 
have  a  broader  meaning  or  a  wider  reach  than  the  same  phrase 
found  in  Section  2,  yet  as  used  in  Section  2,  it  referred  to  the  mat- 
ter of  carriage  and  did  not  include  competition.* 

138.  Same  Subject— I.  C.  C.  v.  Alabama  midland  B.  Co. 

In  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,*  it  was  held  that  the  rail- 
road was  justified  in  charging  a  less  rate  for  a  greater  distance,  al- 

(1)  It  may  be  said  that  every  preference  of  a  locality  is  really  noth- 
ing but  a  discrimination  in  favor  of  the  individuals  shipping  to  or  from 
it.  This  is,  of  course,  true,  and  different  rates  to  different  points  are 
really,  in  a  sense,  a  classification  of  the  shippers  at  those  points  in 
respect  to  the  rates  charged  them.  Viewed  in  this  light  the  distinction 
referred  to  above,  and  hereafter  discussed,  would  merely  be  stated  in 
another  way, — that  different  circumstances  may  justify  discriminations 
or  preferences  to  individuals  classed  on  the  basis  of  the  point  to  or 
from  which  they  ship,  from  those  which  justify  a  discrimination  among^ 
them  classed  in  any  other  way,  or  in  favor  of  a  specific  selected  person. 

(2)  167  U.  S.  512;  42  L.  Ed  258;  17  Sup.  Ct.  822,  (223). 

(3)  See  also  Shamberg  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep. 
630,  662,   (127.) 

Muskogee  Com.  CI.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  312, 
318,  319,    (514). 
Re  Rates,  Practices,  etc.,  13  I.  C.  C.  Rep.  122,  123,  (1908). 
U.  S.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  142  Fed.  176,  192,   (406). 
U.  S.  V.  Milwaukee  Ref.  Tr.   Co.,  142  Fed.   247,   251,    (411-A). 

(4)  163  U.  8.  144;  42  L.  Ed.  414;  18  Sup.  Ot.  45,  (170-D). 
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though  the  only  difference  in  the  circumstances  and  conditions  in 
the  two  hauls  lay  in  the  fact  that  at  the  more  distant  point  there 
was  competition  with  other  carriers  which  made  it  necessary  for 
defendant  to  allow  the  lower  rate  or  lose  the  traffic.^ 

(5)  For  a  discussion  of  this  decision  by  the  Commission,  see  11th 
Ann.   Eep.    37-46. 

The  authority  of  this  case  has  never  been  questioned.  It  may  be 
interesting,  however,  to  examine  the  English  legislation  and  decisions 
in  force  at  the  time  of  the  passage  of  our  Act,  on  which  Sections  2,  3 
and  4  were  presumably  based. 

Section  2  of  our  Act' was  modelled  on  Section  90  of  the  English  "Rail- 
way Clauses  Consolidation  Act"  of  1845,  (8  and  9  Vict.  Cap.  20;  III  Boyle 
&  Waghorn,  pp.  148,  179),  and  Section  3  was  modelled  on  the  Second 
Section  of  the  English  Railway  and  Canal  Traffic  Act  of  1854,  (17  and 
18  Vict.  Cap.  31;  III  B.  &  W.,  p.  202),  as  modified  by  the  Section  11 
of  the  Act  of  1873,  (36  and  37  Vict.  Cap.  48). 

.  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  222;  16  Sup.  Ct.  666;  40 
L.  Ed.  940,   (122-B). 

The  English  Act,  as  it  stood  in  1887,  contained  no  provision  in  any 
way  corresponding  to  our  Section  4. 

Section  90  of  the  English  Act  of  1845,  known  as  the  "Equality 
Clause,"  after  giving  to  the  carriers  power  to  vary  their  tolls  so  as  to 
accommodate  them  to  the  traffic,  (but  without  using  such  power  to 
prejudice  or  favor  particular  parties  or  to  create  a  monopoly)  continued 
as  follows: 

"Provided  that  all  such  tolls  be  at  all  times  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per  ton,  per  mile,  or  other- 
wise, in  respect  of  all  passengers,  and  of  all  goods  or  carriages  of  the 
same  description,  and  conveyed  or  propelled  by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of  the  line  of  railway  under  the  same 
ovrcumstanoes ;  and  no  reduction  or  advance  in  any  such  tolls  shall  be, 
made  either  directly  or  indirectly  in  favour  of  or  against  any  par- 
ticular company  or  person  travelling  upon  or  using  the  railway." 

Section  2  of  the  Act  of  1854,  after  requiring  the  carriers  to  give  reason- 
able facilities  for  receiving  and  forwarding  traffic,  provided: 

"No  such  company  shall  make  or  give  any  wndme  or  unreasonable  pref- 
erence or  advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  nor 
shall  any  such  company  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to  any  undue  or  umreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever."      .... 

The  first  provision  applied  only  to  discriminations  between  persons,  and 
the  crucial  words  were  "under  the  same  circiunstances."  The  second 
provision  forbad  preferences  in  favor  of  persons  and  also  of  particular 
descriptions  of  traffic,  wherever  such  preferences  were  "undue  and  un- 
reasonable."    When  our  Second  and  Fourth  Sections  were  under  debate 
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189.    Justice  Sbiras'  Discussion  of  the  Foregoing  Decisions. 

In  the  Alabama  Midland  case,  Justice  Shiras  discussed  the 
Wight  decision  as  follows : 

"To  prevent  misapprehension,  it  should  be  stated  that  the  con- 
clusion to  which  we  are  led  by  these  cases,  that,  in  applying  the 
provisions  of  the  third  and  fourth  sections  of  the  Act,  which  make 
it  unlawful  for  common  carriers  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular  person  or 
locality,  or  to  charge  or  receive  any  greater  compensation  in  the 

in  Congress  the  phrase  "under  the  same  circumstances"  was  altered  to 
the  broader  phrase  "under  substantially  similar  circumstances  and  con- 
ditions," so  that  our  Act  was  presumably  intended  to  cover  preferences 
or  discriminations  which  perhaps  were  not  within  the  scope  of  the  English 
legislation.  Also  our  Act  inserted  the  prohibition  of  imdue  preferences 
of  localities  and  made  "similar  circiunstances"  the  test  of  the  legality 
of  a  greater  charge  for  a  less  distance. 

Under  the  Equality  Clause,  the  English  Courts  had  uniformly  held 
that  competitive  traffic  was  carried  under  the  "same  circumstances"  as 
non-competitive  and  that  competition  did  not  justify  unequal  rates  be- 
tween different  shippers. 

I  Boyle  &  Waghorn,  Chap.  XVII. 

See  Denaby  Main  Co.  v.  Manchester  S.  &  L.  R.  Co.,  11  App.  Cas.  97, 
(4  Ry.  &  Can.  Tr.  Cas.  23). 

Under  the  Act  of  1854  the  decisions  were  not  quite  so  clear.  They  are 
summarized,  however,  as  follows,  in  I  Boyle  &  Waghorn  on  the  Law 
of  Railway  &  Canal  Traffic,  p.  168: 

"The  decisions  upon  the  defense  of  competition,  as  they  stood  in  1888, 
seem  to  be  consistent  to  the  effect  that  the  necessities  of  competition 
afforded  no  sufficient  answer  in  themselves  to  a  complaint  of  undue 
preference,  but  that  they  would  constitute  a  justifiable  ground  for  a 
reduction  of  rates  made  with  due  regard  to  economy  and  bulk  of  traffic." 

See  Denaby  Main  Co.  v.  M.  S.  &  L.  R.  Co.,  11  App.  Cas.  97;  (4  Ry.  & 
Can.  Tr.  Cas.  23,  28,  438). 

Section  27  of  the  English  Act  of  1888  (51  and  52  Vict.  Cap.  25;  III 
B.  &  W.  271,  283),  however,  altered  the  law  very  materially  in  this  par- 
ticular. Sub-section  1  provided  that  in  all  oases  where  unequal  charges 
or  treatment  appeared,  the  burden  of  justifying  such  difference  was  on 
the  carrier.  Sub-section  2  empowered  the  Court  or  Commission,  in  de- 
ciding whether  the  preference  was  undue,  to  take  into  consideration 
whether  the  lower  charge  or  difference  in  treatment  was  necessary  to 
secure  the  public  interest,  and  whether  the  inequality  could  not  be  re- 
moved without  unduly  reducing  the  rate  charged  complainant,  and  pro- 
vided that  no  difference  in  the  rates  on  or  treatment  of  home  or  foreign 
merchandise  be  sanctioned  in  respect  of  the  same  or  similar  services. 
Finally,  sub-section  3  gave  the  Commission  or  Court  power  to  direct  that 
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aggregate  for  the  transportation  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  in  the 
same  direction,  competition  which  affects  rates  is  one  of  the  mat- 
ters to  be  considered,  is  not  applicable  to  the  second  section  of  the 
Act. 

"As  we  have  shown  in  the  recent  case  of  Wight  v.  United 
States,  167  U.  S.  512,  the  purpose  of  the  second  section  is  to  en- 
force equality  between  shippers  over  the  same  line,  and  to  pro- 
hibit any  rebate  or  other  device  by  which  two  shippers,  shipping 
over  the  same  line,  the  same  distance,  under  the  same  circum- 
stances of  carriage,  are  compelled  to  pay  different  prices  therefor ; 

no  higher  charge  be  made  for  the  less  distance  for  similar  services  On 
like  traffic  on  the  same  line. 

This  latter  Act  left  the  whole  question  to  the  unfettered  discretion  of 
the  Oemmission,  (I  Boyle  &  Waghom,  p.  169).  Under  it  they  were 
clearly  entitled  to  take  into  consideration  the  effect  of  competition  or 
any  other  circimistancea  which  they  deemed  relevant,  and  it  has  been 
so  held  by  the  Bnglish  Courts  in  cases  arising  since  1888. 

See  Phipps  v.  London  &  N.  W.  R.  Co.,    (1892),  2  Q.  B.  229. 

Liverpool  Corn  Traders'  Asso.  v.  Great  W.  R.  Co.,  1893,  8  Ry.  &  Can. 
Tr.   Gas.   114. 

The  latter  statute,  however,  is  entirely  foreign  to  the  present  ques- 
tion, for  the  interpretation  of  our  Act  can  only  be  affected  by  statutes 
and  decisions  in  effect  at  the  time  of  its  passage,  such  being  presum- 
ably incorporated  into  our  statute.  (I.  C.  C.  v.  Baltimore  &  O.  R.  Co., 
145  U.  S.  263,  284;  12  Sup.  Ct.  844;  36  L.  Ed.  699),  (91-C).  The  Phipps 
case,  cited  by  the  Supreme  Court  in  the  Alabama  Midland  decision,  can 
hardly  be  said  to  support  the  position  taken  by  the  Court.' 

Viewed,  therefore,  in  the  light  of-  the  English  legislation  in  force  in 
1887,  it  would  seem  that,  although  perhaps  competition  might 
have  been  held  to  render  a  preference  not  "undue"  under  Section  3,  this 
could  not  render  the  circumstances  and  conditions  substantially  dissimi- 
lar under  Section  4.  In  a  case  like  the  Import  Rate  Case  (infra,  §146), 
where  Section  4  was  not  applicable  and  which  involved  really  a  prefer- 
ence between  localities  as  distinguished  from  a  discrimination  between 
individuals,  it  might  well  be  held  that  competition  was  a  proper  matter 
to  be  considered.  But  in  cases  arising  under  our  Sec.  4,  the  conclusion 
might  appear  reasonable,  that  in  using  the  language  of  the  Equality 
Clause  instead  of  that  of  the  Undue  Preference  Clause,  Congress  in- 
tended to  adopt  the  construction  put  by  the  English  Courts  on  the 
former  Act  and  to  exclude  competition  as  a  factor  in  long  and  short  haul 
cases. 

As  a  practical  matter,  however,  transportation  conditions  in  England 
are    so   radically   different   from    those   in   the    United    States,    and   our 
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and  we  there  held  that  the  phrase  "under  substantially  similar  cir- 
cumstances and  conditions,'  as  used  in  the  second  section,  refers 
to  the  matter  of  carriage,  and  does  not  include  competition  be- 
tween rival  routes. 

"This  view  is  not  open  to  the  criticism  that  different  meanings 
are  attributed  to  the  same  words  when  found  in  different  sec- 
tions of  the  Act ;  for  what  we  hold  is  that,  as  the  purposes  of  the 
several  sections  are  different,  the  phrase  under  consideration  must 
be  read,  in  the  second  section,  as  restricted  to  the  case  of  shippers 
over  the  same  road,  thus  leaving  no  room  for  the  operation  of 
competition,  but  that  in  the  other  sections,  which  cover  the  entire 
tract  of  interstate  and  foreign  commerce,  a  meaning  must  be  given 
to  the  phrase  wide  enough  to  include  all  the  facts  that  have  a  le- 
gitimate bearing  on  the  situation — among  which  we  find  the  fact 
of  competition  when  it  affects  rates." 

140.    I.  C.  C.  V.  Detroit  Grand  Haven,  and  Ualwaukee  By.  Co. 

With  these  two  decisions  it  is  instructive  to  compare  a  third, 
I.  C.  C.  V.  Detroit,  Grand  Hiaven  &  Milwaukee  R.  Co.,*  decided 
on  the  same  day  as  the  Wight  case.  It  was  there  held  that  de- 
fendant did  not  violate  Sections  4  and  6  of  the  Act  by  charging  to 
Ionia  merchants  the  same  rate  charged  to  those  at  Grand  Rapids, 
34  miles  more  distant  on  the  same  line,  although  the  services  to 
the  latter  point  included  free  cartage,  while  the  rate  to  Ionia  did 
not.  The  cartage  allowed  at  Grand  Rapids  was  not  specified  in 
the  published  tariffs.  It  consisted  in  a  haul  of  the  freight  at  a  cost 
of  two  cents  per  100  pounds  for  i  J^  miles  from  defendant's  depot 
to  the  business  center  of  the  town,  where  depots  of  competing  lines 
were  situated.  The  Circuit  Court  had  relied  on  Section  2  as  ren- 
dering the  practice  complained  of  illegal,  but  in  the  Supreme 

general  policy  of  railroad  development  and  management  is  so  vitally  at  var- 
iance with  that  adopted  by  Parliament,  that  from  an  economic  point  of 
view  English  laws  and  decisions  should  have  scarcely  any  weight  in 
determining  American  questions. 

The  decision  in  the  Alabama  Midland  Case  was  in  accordance  with 
the  theories  of  railroad  management  which  have  prevailed  in  the  United 
States.  To  have  supported  the  Commission's  contention  would  have 
thrown  a,  great  part  of  our  vast  railway  system  into  utter  confusion, 
and  would  have  made  impossible  much  of  our  long  distance  traffic,  to  the 
inevitable  detriment  of  our  commerce  and  development. 

(6)      167  U.  S.  633;  42  L.  Ed.  306;  17  Sup.  Ct.  986.   (100-D). 
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Court,  counsel  for  the  Commission  placed  his  entire  reliance  on 
Sections  4  and  6,  and  in  view  of  this  fact,  the  Court  did  not  pass 
on  the  applicability  of  Section  2  to  the  case  under  discussionJ 

141.  Biscussion.  of  Justice  Shiras'  Distinction — ^Impoitaixce  of  the 

Wight  Decision. 

Prior  to  the  passage  of  the  Act,  one  of  the  circumstances 
which  made  possible  the  growth  of  the  Trusts,  was  the  fact  that 
the  fierce  competition  of  the  different  railroads  for  the  traflfic  of 
the  principal  shippers  had  led  to  the  allowance  to  them  of  special 
rates.  These  shippers,  realizing  that  their  business  was  so  large 
that  the  railroads  could  afford  and  were  ready  to  give  them  lower 
rates  to  secure  it  all,  refused  to  ship  by  any  line  not  allowing 
them  concessions.  It  was  this  very  practice  which  the  Act,  par- 
ticularly Section  2,  was  designed  to  stop.  These  special  rates  to 
large  shippers  were  only  in  rare  instances  voluntary  concessions 
on  the  part  of  the  railroads ;  the  latter  have  always  been  willing 
and  anxious  that  some  means  be  devised  by  which  rebates  might 
be  abolished.  The  condition  was  clearly  the  result  of  competition 
among  the  different  roads.  If,  therefore,  in  the  Wight  case  it 
had  been  held  that  the  defendant  had  been  justified  in  paying  the 
cartage  charges  in  order  to  secure  from  the  competing  road  the 
traffic  of  shippers  situated  on  the  line  of  the  latter,  the  wliole  pur- 
pose of  Section  2  would  have  been  defeated.  All  that  the  carrier 
would  be  required  to  show  would  be  that  unless  the  special  rate 
had  been  allowed,  the  favored  shipper  would  have  sent  his  freight 
by  some  other  line,  while  such  was  not  the  case  with  regard  to 
those  shippers  which  had  been  charged  the  higher  rate. 

142.  Same    Subject — Difference    in   the    Practical    and   Economic 

Problem  Presented  in  the  Alabama  Midland  Case. 

Wight  V.  U.  S.  was  the  first  case  presented  to  the  Supreme  Court 
which  involved  a  discrimination  between  individuals  based  on 
competition.  Prior  to  this  time,  in  a  number  of  cases  the  Circuit 
Courts  had  decided,  and  the  Supreme  Court  had  intimated  its  ap- 

( 7 )  It  is  interesting  to  note  that  in  a  case  where  the  legality  of 
the  practice  mider  Section  2  was  presented  on  the  record,  the  Court  seem- 
ed to  have  felt  itself  at  liberty  to  ignore  that  Section  because  counsel 
saw  fit  to  do  so. 

Cf.  I.  0.  O.  V.  Southern  Pac.  E.  Co.,  132  Fed.  829,  837,   (303-C). 
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proval  of  the  point  subsequently  decided  in  the  Alabama  Midland 
case,  that  competition  of  rival  lines  at  the  greater  distant  point 
created  a  dissimilarity  of  circumstances  and  conditions  which  jus- 
tified the  carrier  in  making  an  exception  to  the  rule  of  Section  4, 
without  prior  application  to  the  Commission  for  relief. 

Tlie  Supreme  Court  recognized  that  competition  among  rival 
carriers  was,  in  general,  beneficial  to  shippers  and  to  the  public, 
and  that  the  J^ct,  far  from  being  intended  to  stifle  such  competi- 
tion, was  in  many  respects  designed  to  promote  it.  In  view  of  the 
history  and  purpose  of  the  Act,  it  was  therefore  so  to  be  inter- 
preted so  as  to  permit  as  far  as  possible  the  operation  of  compe- 
tition, and  so  to  be  construed  as  to  check  such  competition  only 
where  its  free  operation  would  defeat  the  manifest  object  of  the 
statute.  Such  would  clearly  result  if  competition  were  held  to 
justify  a  discrimination  between  individual  shippers;  but  where 
the  question  arose  not  between  individuals  as  such,  but  between 
shippers  at  different  localities,  the  practical  question  involved 
was  a  very  different  one.  The  railroads  could,  without  injury  to 
themselves,  be  required  to  treat  all  individuals,  large  and  small, 
alike,  and  in  spite  of  competition,  refrain  from  secret  or  open  dis- 
crimination. They  themselves  were  the  first  to  welcome  an  era 
of  freedom  from  rebates.  Competition  for  individual  traffic 
benefited  only  the  large  and  powerful  shipper,  to  the  detriment 
of  the  small. 

Where,  however,  a  line  ran  through  a  small  town  to  a  large  com- 
petitive trade  centre  beyond,  and  the  rate  to  the  intermediate 
point  was  itself  reasonable,  the  practical  result  of  refusing  to  al- 
low such  line  to  charge  a  less  rate  to  the  more  distant  point  to 
meet  the  rates  of  competing  lines,  would  be  very  serious.  Unless 
the  competing  roads  came  to  some  understanding  to  maintain 
higher  rates  at  the  competitive  point,  in  violation  of  Section  5  and 
of  the  Sherman  Anti-Trust  Act,  the  carrier  would  be  required 
either  to  abandon  the  long  haul  traffic,  or  else  to  reduce  all  its  local 
rates  to  such  an  extent  as  ultimately  to  force  it  into  bankruptcy. 

148.    Same  Subject — Continued. 

It  is  a  familiar  fact,  in  reference  to  railroad  rates,  that  rates  for 
long  hauls  to  highly  competitive  points  do  not  contribute  their 
proportionate  share  toward  the  net  income  of  the  road.  The  re- 
turn from  such  traffic,  although  greater  than  the  cost  of  service 
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of  transportation  apart  from  the  payment  of  fixed  charges,  is  such 
that  if  all  charges  were  put  on  this  basis,  the  road  would 
eventually  be  forced  into  insolvency.  But  with  a  road  already 
built  and  organized  for  local  and  non-competitive  business,  the 
small .  margin  of  profit  over  operating  expenses  on  competitive 
traffic  helps  to  meet  interest  on  fixed  charges,  even  though  not 
contributing  its  full  proportionate  share  toward  them,  and  so 
benefits  the  stockholders  of  the  road  as.  well  as  giving  the  public 
generally  the  benefit  of  the  low  competitive  rate  to  the  distant 
point.  The  individual  shipper  who  receives  a  special  rate  pockets 
the  whole  profit  himself,  and  small  competitors  and  the 
public  reap  no  benefit  therefrom.  In  the  case  of  low  rates  to 
competitive  points,  however,  such  rates  ultimately  inure  to  the 
advantage  of  the  entire  surrounding  country.  Merchants  at  out- 
lying points  need  never  pay  more  than  a  reasonable  local  charge  in 
addition  to  the  low  competitive  rate,  while  if  the  latter  were  not 
in  force,  the  total  rate  charged  the  non-competitive  point  might  be 
considerably  higher. 

144.    Same  Subject — ^Result  of  the  Alabama  Kldland  Decision. 

It  is  undoubtedly  true  that  none  of  the  foregoing  considerations 
are  specifically  expressed  in  the  language  of  the  Act  to  Regulate 
Commerce,  and  that  many  of  them  will  not  be  found  in  the  opin- 
ions of  the  Supreme  Court,  but  one  may  be  permitted  to  infer 
that  the  Supreme  Court  had  them  in  mind  when  it  placed  a  differ- 
ent interpretation  on  the  words  "under  substantially  similar  cir- 
cumstances and  conditions"  as  used  in  Section  2  from  that  given 
the  identical  words  as  used  in  Section  4.  It  is  also  true  that  one 
of  the  main  purposes  of  the  Act  was  to  prevent  the  preference  of 
.large  trade  centres  over  the  smaller  and  weaker  surrounding 
points  by  the  use  of  the  basing  point  system  of  rates,  and  that  to 
permit  competition  as  a  justification  of  the  greater  charge  for  the 
shorter  distance  tends  to  defeat  this  purpose.  But  the  Supreme 
Court,  realizing,  as  Senator  Cullom  had  done  when  his  committee 
drafted  the  Act,  that  it  was  in  the  nature  of  an  experiment  ^  and 
especially  so  as  to  the  fourth  section,  and  recognizing  that  to  pre- 
vent the  operation  of  competition  of  carriers  at  large  points  was 

(8)     See  Cullom  Report,  p.  J97. 

Texas  &  Pao.  K.  Co.  v.  I.  C.  C,  162  U.  8.  197,  218,  219;   16  Sup.  Ct. 
666;  40  L.  Ed.  940,  (122-D). 
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really  to  the  disadvantage  of  railroads,  shippers,  and  public  alike, 
and  that  to  require  absolute  equality  of  treatment  for  large  and 
small  communities  was  contrary  to  all  the  laws  of  evolution  and 
to  the  history  of  railroad  management,  established  the  rule  that  al- 
though the  competition  of  carriers  did  not  justify  a  discrimina- 
tion between  individuals,  yet  a  preference  of  one  locality  over  an- 
other, caused  by  competition,  was  not  undue. 

145.    Same  Subject — ^Further  Difficulties  Following  from  Justice 
Shiras'  Distinction. 

Justice  Shiras'  distinction  of  the  two  cases  is  that  Section  2  is 
applicable  only  where  the  two  shippers  "shipping  over  the  same 
line,  the  same  distance,  under  the  same  circumstances  of  carriage, 
are  compelled  to  pay  different  prices  therefor,"  "thus  leaving  no 
noom  for  the  operation  of  competition,"  while  "in  the  other  sec- 
tions, which  cover  the  entire  tract  of  interstate  and  foreign  com- 
merce, a  meaning  must  be  given  to  the  phrase  wide  enough  to  in- 
clude all  the  facts  that  have  a  legitimate  bearing  on  the  situation," 
among  which  facts  is  competition. 

But  the  answer  to  this  distinction  would  seem  to  be  that,  in  the 
Wight  case,  competition  did  in  fact  operate  to  cause  the  dis- 
crimination. Further,  the  language  of  Section  2  does  not  restrict 
its  application  to  shipments  over  the  same  line  exactly  the  same 
distance  or  under  the  same  circumstances,  but  applies  to  cases  of 
like  services  in  transporting  like  traffic  under  substantially  simi- 
lar circumstances  and  conditions.  To  bring  a  case  within  the 
language  of  this  section  identity  of  service  is  not  required ;  sub- 
stantial similarity  only  is  necessary.* 

The  rule  restricting  Section  2  to  cases  of  identical  service 
would,  of  course,  distinguish  the  Detroit  and  Grand  Haven  case 
from  Wight  v.  U.  S.,  as  regards  the  application  of  Section  2  to  the 
facts  there  presented,  for  the  distance  by  rail  to  Ionia  was  not  the 
same  as  to  Grand  Rapids.  But  it  is  submitted  that  such  is  not  the 
true  distinction,  which  lies  in  the  fact  that  the  Wight  case  was  one 
involving  a  difference  in  the  rates  charged  individuals,  while  the 
Detroit  and  Grand  Haven  case  presented  a  preference  between 
different  localities.  To  adopt  Justice  Shiras'  distinction  would 
make  it  illegal  for  a  road  to  furnish  free  cartage  to  or  from  a 
point  some  miles  off  its  own  line,  and  served  by  competing 

(9)     See  U.  S.  v.  Vacuum  Oil  Company,  153  Fed.  598,  607,    (488). 
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roads ;  i"  it  would  also  make  it  legal  for  a  railroad  to  make  a  less 
charge  to  a  large  individual  shipper  situated  on  a  competing  line, 
provided  it  built  a  spur  track  out  to  his  plant  and  made  a  depot  and 
station  there.  The  first  of  these  cases  would  be  in  its  essence  the 
same  as  the  Detroit  and  Grand  Haven  or  Alabama  Midland 
cases,  and  the  latter  the  same  as  the  Wight  case.  Also  Justice 
Shiras'  distinction  would  seem  to  make  competition  a  justifica- 
tion for  discrimination  among  individuals  in  respect  to  facilities 
other  than  rates  proper,  covered  only  by  Section  3.  There  can  be 
no  possible  reason  why  competition  should  justify  a  discrimina- 
tion in  car-distribution,  and  not  one  in  rates. 

146.    Same  Subject — Tliie  Import  Rate  Decision  Inconststent  with 
Justice  Sbiras'  Distinction. 

On  Justice  Shiras'  theory  it  would  also  seem  difficult  to  recon- 
cile the  Import  Rate  Case.^^  In  this  case  it  was  held  that  a  rail- 
road might  legally  charge  a  lower  inland  rate  on  freight  which 
had  come  from  foreign  ports,  than  on  freight  originating  at  the 
port  of  entry,  where  forced  to  do  so  by  the  competition  of  steam- 
ship lines  and  of  other  railroads  receiving  traffic  through  other 
ports.  In  this  case  all  the  circumstances  of  carriage  were  prac- 
tically the  same  in  respect  to  the  foreign  and  domestic  traffic.  The 
cost  of  the  service  to  the  carrier  was  virtually  the  same  in  both 
cases ;  the  freight  itself  was  the  same ;  the  distance  the  same  over 
the  same  line;  and  the  only  difference  in  conditions  was  the  ex- 
ternal fact  that  the  foreign  freight  originated  at  a  competitive 
point.^'* 

(10)  This  would  have  been  the  Grand  Haven  case  if  the  complaint 
had  been  brought  not  by  Ionia  merchants  but  by  shippers  at  the  Grand 
Haven  station  who  did  not  need  the  free  cartage  service. 

(11)  Texas  &  t»ac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197;  16  Sup.  Ct.  666; 
40  L.  Ed.   940,    (122-D). 

(12)  It  is  true  that  the  foreign  freight  under  consideration  in  that  case 
was  shipped  from  the  foreign  ports  to  its  final  destination  in  the  United 
States  under  through  bills  of  lading  (162  U.  S.  p.  210),  but  not  at 
joint  through  rates  with  the  steamship  lines.  The  railroad  import  rate 
was  merely  a  proportional  rate  applicable  to  traffic  coming  from  a 
connecting  carrier  not  subject  to  the  Act,  with  whom  the  railroad  could 
not  make  and  file  a  joint  tariff  (see  Cosmopolitan  Shipping  Co.  v.  Ham- 
burg Packet  Co.,  13  I.  O.  C.  Rep.  266,  279-281),  (608).  The  decis- 
ion has  always  been  accepted  as  controlling  export  eases  where  there  is 
no  relation  at  all  between  the  railroad  and  the  steamship  line,  and  where 


238  THE    INTERSTATE    COMMERCE    ACT. 

147.    SeducUon  from  the  Gases. 

Undoubtedly,  it  may  be  difficult  in  some  cases  to  determine 
whether  or  not  the  advantage  is  given  to  an  individual  as  such, 
or  as  a  shipper  from  a  given  locality.  Such  a  difficulty  might  arise 
where,  for  instance,  there  is  but  one  shipper  at  a  certain  point.  In 
every  case,  however,  the  Court  must  look  to  the  substance  of  the 
matter  and  not  accept  the  facts  merely  as  they  appear  on  the  sur- 
face. Where  a  special  rate  to  or  from  a  given  locality  is  really 
designed  for  the  use  of  a  single  shipper,^*  the  case  should  be 
treated  as  one  of  discrimination  among  individuals. 

It  is  submitted  that  the  proper  distinction  between  the  cases  lies 
not  in  the  identity  of  the  service,  but  in  the  nature  of  the  advan- 
tage given,  and  that  the  test  is  whether  the  favored  shipper  has 
been  given  this  advantage  as  an  individual  selected  from  other 
similar  shippers,  or  whether  he  has  received  it  merely  as  one  of  a 
class  shipping  from  a  favored  locality.  If  the  former,  it  is  not 
justified  by  competition,  if  the  latter,  it  is.  Discrimination  be- 
tween individuals  or  classes  of  individuals  must  be  based  exclu- 
sively on  difference  in  cost  of  service,  while  rates  between  dif- 
ferent localities  may  vary  with  the  value  of  the  service  to  the 
shipper,  and  depend  to  a  considerable  extent  on  what  rate  the 
traffic  will  bear. 

the  shipper's  agent  arranges  for  the  ocean  carriage  entirely  indepen- 
dently of  the  railroad,  while  the  freight  is  in  transit  by  rail  or  even 
after  its  arrival  at  the  port. 

Be  Export  &  Domestic  Eates,  8  I.  C.  C.  Rep.  214,  25S,    (265). 

Pittsburg  Co.  v.  Pittsburg  C.  C.  &  St.  L.  R.  Co.,  13  I.  C.  C.  Rep. 
87,   100,    (578). 

The  essential  feature  of  the  Import  Rate  case  was  the  fact  that  com- 
petition made  the  lower  import  rate  necessary.  The  case  being  one  of 
a  preference  between  shipping  points,  the  foreign  shipper  against  the 
domestic  one,  and  not  of  one  particular  shipper  against  another,  this 
competition  was  allowed  to  have  its  normal  economic  effect. 

See  further  as  to  this  case,  infra,  §187. 

(13)  See  Atchison  City  Councils  v.  Missouri  Pac.  R.  Co.,  12  I.  C.  C. 
Rep.   Ill,    (477). 

And  U.  S.  V.  Vacuum  Oil  Co.,  153  Fed.  698,  607,  (468). 

Cases  like  these  should  be  distinguished  from  those  in  which  a  far- 
sighted  shipper  places  his  plant  at  points  which  will  naturally  get  low 
rates,  such  as  Rice  v.  Atchison,  T.  &  8.  F.  R.  Co.,  4  I.  C.  C.  Rep.  228, 
(115). 

Compare  alsp  Rice  v.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.  131, 
140-1,    (111). 

Clark  Co.  v.  Lake  S.  &  M.  S.  R.  Co.,  11  I.  C.  C.  Rep.  558,  578,  (420). 
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148.  Cost  of  Service  the  Test  of  Justice  of  Sisorimiiiatloiis  Be- 

tween Individuals. 

As  shown  in  the  previous  chapter,  discriminations  among  indi- 
viduals or  classes  of  individuals,  as  distinguished  from  prefer- 
ences among  localities,  may  properly  be  based  solely  on  differences 
in  dost  of  carriage  or  service. 

149.  Same  Subject— Qualifications   of  Above   Rule — Bates   Based 

on  Amount  of  Shipment. 

In  this  connection  one  of  the  most  important  questions  to  be 
considered  is  to  what  extent  a  difference  in  rates  may  properly  be 
based  on  the  amount  of  the  shipment.  How  far  may  the  Whole- 
sale Principle  influence  railroad  rates  ?  ^ 

(1)  See  also  supra,  §§66-68,  as  to  how  far  rates  may  be  based  on  the 
volume  of  the  traffic  and  the  amount  of  the  shipment. 
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It  is  usually  cheaper  per  loo  pounds  to  carry  a  large  quantity  of 
freight  than  a  small  quantity,  but  the  fact  that  the  Act  was  passed 
largely  to  protect  the  weak  from  the  strong  has  influenced  the 
Commission  toward  minimizing  the  influence  of  the  wholesale 
idea  as  applied  to  freight  rates.^  In  two  particulars  the  whole- 
sale principle  has  always  been  given  full  effect.  The  Commission 
from  the  outset  has  held  that  long  distance  shipments  may  and 
should  properly  be  less  per  ton  per  mile  than  shorter  ones,*  and 
that  rates  for  carload  shipments  may  properly  be  made  less  per 
loo  pounds  than  on  shipments  in  less  than  carloads.^ 

Party  or  passenger  carload  rates,  lower  than  the  rates  for  sin- 
gle passengers,  were  originally  condemned  by  the  Commission  as 
illegal,*  but  this  ruling  was  reversed  by  the  Supreme  Court.*"  The 
Circuit  Courts  have  several  times  expressed  the  opinion,  in  subse- 
quent cases,  that  it  followed  from  the  latter  decision  that  the 

(2)  The  Commission  has  always  put  itself  on  the  side  of  the  weak 
against  the  strong.     See   supra,   §§66-68   and  infra  8290. 

(3)  Thurber  v.  New  York  C.  &  H.  R.  R.  Co.,  3  I.  C.  C.  Rep.  473, 
(92). 

Harvard  Co.  v.  Penna.  Co.,  4  I.  C.  C.  Rep.  212,  223,   (114). 

The  difference  in  the  carload  and  less-than-carload  rate  may  be  so 
great,  however,  as  to  amount  to  an  unreasonable  discrimination  against 
the  small   shipper. 

Duncan  v.  Atchison,  T.  &  S.  P.  R.  Co.,  '6  I.  C.  C.  Rep.  85,  109,   (173), 

Business  Men's  League  v.  Atchison,  T.  &  S.  P.  R.  Co.,  9  I.  C.  C.  Rep. 
318,  356-357,    (311). 

See  also  Scofleld  v.  Lake  S.  &  M.  S.  R.  Co.,  2  L  C.  C.  Rep.  90,  109, 
(51). 

Barrow  v.  Yazoo  &  M.  V.  R.  Co.,  10  I.  C.  C.  Rep.  333,   (353). 

Masurite  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  13  I.  C.  C.  Rep.  405,  408, 
(626). 

(4)  Re  Passenger  Tariffs,  2  L  C.  C.  Rep.  649,   (1889). 

Pittsburg  C.  &  St.  L.  R.  Co.  v.  Baltimore  &  O.  R.  Co.,  3  I.  C.  C.  Rep. 
465,    (91-A). 

See  also  Poster  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  56  Ped.  434, 
(1893). 

(5)  I.  C.  C.  V.  Baltimore  &  0.  R.  Co.,  43  Fed.  37,  (91-B) ;  145  U.  S. 
263;  36  L.  Ed.  699;  12  Sup.  Ct.  844,   (91-0). 

The  courts  have  never  specifically  approved  passenger  carload  rates, 
but  the  reasoning  in  the  Party  Rate  case  is  believed  to  control  this  ques- 
tion. 
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wholesale  principle  applied  to  freight  rates.*  This  statement, 
however,  is  not  believed  to  he  correct.  Where  it  clearly  appeared 
that  the  actual  cost  of  transporting  freight  in  large  shipments 
was  less  than  in  small  ones',  the  Courts  would  probably  sustain 
a  difference  in  rates  not  exceeding  the  difference  in  cost,''  but  it  is 
not  believed  that  a  difference  in  rates  based  on  the  size  of  annual 
shipments  would  be  upheld.^  The  mere  fact  that,  on  general  busi- 
ness principles,  the  carrier  would  rather  earn  two  cents  per  loo 
pounds  on  10,000  tons  than  three  cents  on  100  tons  would  not  be 
regarded  as  a  justification  for  a  concession  of  one  cent  to  all 
shippers  who  furnished  10,000  pounds  of  freight  a  year. 

150.     Same  Subject — Distinction  Between  Amount  of  Annual  Traf- 
fic and  Amount  of  Fajrticular  Shipments. 

The  difference  in  the  actual  cost  of  carriage  is  affected  only  to 
a  slight  degree  by  the  amount  of  the  shipper's  annual  traffic,  and 
the  real  cause  of  the  lower  rate  to  the  larger  shipper  in  these  cases 
is  the  competition  of  other  roads  for  his  freight,  which  under  the 
Wight  case,'  is  not  a  circumstance  which  will  justify  a  discrimi- 
nation. This  distinction  is  brought  out  in  the  case  of  Hays  v. 
Penna.  00.,^"  decided  prior  to  the  passage  of  the  Act,  in  which  it 
was  held  that  the  amount  of  a  shipper's  annual  freight  did  not  jus- 
tify a  special  rate  in  his  favor,  although  it  was  intimated  that  a  dif- 
ference in  rates  might  be  based  on  the  quantity  of  single  shipments. 

(6)  I.  C.  C.  V.  Detroit  G.  H.  &  M.  R.  Co.,  57  Fed.  1005,  1011,  (100-B). 
I.  C.  C.  V.  Chicago  G.  W.  E.  Co.,  141  Fed.  1003,  1015,   (364-B). 

(7)  The  Commission  in  one  case  refused  to  sanction  cargo  rates  less 
than  the  regular  rates  per  carload  (Paine  Bros.  v.  Lehigh  Valley  R. 
Co.,  7  I.  0   C.  Rep.  218),  (228). 

But  it  is  not  helieved  that  this  case  can  be  taken  as  laying  down  a 
general  rule  to  be  applied  in  all  cases.  See  New  Orleans  Live  St.  Ex. 
V.  Texas  &  Pae.  E.  Co.,  10  I.  C.  C.  Rep.  327,  331,    (352). 

(8)  It  has  been  so  held  by  the  Commission  in  several  eases: 
Providence  Coal  Co.  v.  Providence  &  W.  R.  Co.,  1  I.  C.  C.  Rep.   107, 

(17). 

Harvard  Co.  v.  Penna.  Co.,  4  I.  C.  C.  Rep.  212,    (114). 

See  also  Carr  v.  Northern  Pac.  R.  Co.,  9  I.  C.  C.  Rep.  1,  14,    (290). 

See  also  California  Com.  As.  v.  Wells,  Fargo  &  Co.,  14  I.  C.  C.  Rep. 
422,   432-3,    (706). 

(9).    Supra,  §137.  j 

(10)     12   Fed.   309,    (9). 

16 
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In  other  cases  decided  prior  to  the  Act  it  was  held  that  although 
a  reasonable  difference  in  rates  based  on  the  amount  of  annual 
shipments  might  be  justified,  in  these  cases  the  differences  in  rates 
were  unreasonable.^^ 

Undoubtedly  it  would  be  more  economical  for  the  carrier  to  be 
able  to  deal  only  with  large  shippers,  but  one  of  the  principal 
purposes  of  the  Act  was  to  prevent  this  result  from  the  free  opera- 
tion of  competition  among  railroads  to  secure  the  traffic  of  large 
shippers.  It  was  this  competition  which  caused  them  to  give 
special  low  rates  to  the  powerful  shippers,  which  would  in  turn 
enable  the  latter  to  do  all  the  business  and  thus  crush  their 
weaker  competitors.  ** 

151.    Same  Subject — Fuxtlier  Qualifications — ^Protection  of  Small 
Shippers. 

In  several  other  cases, — discussed  in  a  prior  chapter  ^^ — ^the 
Commission  has  seemingly  refused  to  accept  cost  of  service  as  a 
sufficient  justification  for  discriminating  rates.  It  is  believed  that 
such  cases,  on  examination,  will  be  found  for  the  most  part  to  be 
instances  where  the  party  favored  was  a  large  and  powerful  ship- 
per. For  example,  in  the  numerous  cases  decided  by  the  Commis- 
sion during  the  first  few  years  after  its  organization  involving 
relative  tank  and  barrel  rates  on  oil,  it  clearly  appeared  that  the 
tank  method,  used  practically  exclusively  by  the  Standard  Oil 
Company,  was  much  cheaper  to  the  railroad,  but  in  its  eagerness 

(11)  Burlington  C.  R.  &  N.  R.  Co.  v.  Northwestern  F.  Co.,  31  Fed.  652, 
(1887). 

Menacho  v.  Wiard,  27  Fed.  629,   (1886). 

See  also  U.  S.  v.  Tozer,  39  Fed.  369,  371-2,    (70-B). 

Kinsley  v.  Buffalo,  N.  Y.  &  P.  R.  Co.,  37  Fed.  181,   (1888). 

(12)  See  Glade  Coal  Co.  v.  Baltimore  &  0.  R.  Co.,  10  I.  C.  C.  Rep. 
226,  243-4,    (347). 

See,  however,  p.  253  of  same  case. 

See  also  I.  C.  C.  v.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1019,  (364-B), 
where  it  was  said  that  the  product  in  question  being  concentrated  in  the 
hands  of  a  few  large  shippers  rendered  the  competition  stronger  and  in- 
fluenced the  rate.  The  latter  case  was  not,  however,  one  involving  a  dis- 
crimination in  rates  in  favor  of  large  shippers. 

(13)  See   supra,   §63. 
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to  protect  the  small  shipper  against  the  Trust  the  Commission 
practically  disregarded  this  feature  of  the  case.^* 

152.    Same  Subject — Carload  Kates  to  Eorwardlnig  Agents— Iiund- 
qtiist  V.  Grand  Trunk  Western  R.  Co. 

In  two  recent  Circuit  Court  decisions  the  Courts  would  also 
seem  to  have  departed  to  a  certain  extent  from  the  test  of  the 
Cost  of  Service  in  cases  of  discrimination  among  individuals. 

In  Lundquist  v.  Grand  T.  W.  R.  Co.,^®  Judge  Kohlsaat  held 
that  the  defendant  railroad  was  justified  in  refusing  to  allow  com- 
plainants, forwarding  agents,  carload  rates  on  combined  less-than- 
carload  lots  of  merchandise  belonging  to  various  parties,  collected 
into  carload  lots  and  so  shipped  by  complainants.  Judge  Kohl- 
saat relied  to  a  certain  extent  on  the  defendant's  liability  to  sev- 
eral suits  on  the  part  of  the  real  owners  of  the  goods,  as  throw- 
ing on  the  carrier  a  greater  burden  than  where  one  shipper  owned 
the  entire  carload,  but  this  increased  risk  was  not,  of  course,  se- 
rious enough  to  make  up  the  difference  between  the  carload  and 
less-than-carload  rate.  The  case,  it  would  seem,  must  be  regarded 
as  one  in  which  a  discrimination  against  an  individual  was  held 
to  be  justified  by  a  circumstance  other  than  a  difference  in  the 
conditions  of  carriage  or  cost  of  service.  Judge  Kohlsaat  himself 
would  seem  to  have  recognized  that  his  decision  was  not  strictly 
in  accordance  with  the  principle  of  the  Wight  case,i®  when,  on 
page  918  of  his  opinion,  he  said: 

"The  trend  of  the  American  decisions  and  the  official  utter- 
ances of  the  Interstate  Commerce  Commission  all  recognize  the 

(14)  See  Rice  v.  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  503,    (42). 
Scofleld  V.  Lake  S.  &  M.  S.  R.  Co.,  2  L  C.  C.  Rep.  90,  111,   (51). 

Ee  Relative  Tank  and  Barrel  Rates  on  Oil,  2  L  C.  C.  Rep.  365,   (65). 

Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Eep.  131,   (111). 

Rice  V.  Cincinnati,  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,    (147). 

Independent  Eef.  As.  v.  Western  K  Y.  &  P.  R.  Co.,  5  I.  C.  C.  Rep. 
415,    (155  A). 

The  latter  decision  was  taken  up  to  the  Supreme  Court,  which  recog- 
nized the  difference  in  cost  of  service  as  justifying  a  greater  charge 
in  barrel  shipments  and  refused  to  enforce  the  order  of  the  Commission. 

Western  N.  Y.  &  P.  R.  Co.  v.  Penn.  Ref.  Co.,  137  Fed.  343,  (155-E); 
208  U.  8.  208;  28  Sup.  Ct.  268;  52  L.  Ed.  493,   (155-F). 

(15)  121  Fed.  915,    (294). 

(16)  Supra,  §137. 
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principle  that  the  particular  facts  of  each  case  must  have  great 
weight  in  the  application  of  the  provisions  of  the  Interstate  Com- 
merce Act." 

This  case  illustrates  forcibly  what  has  heretofore  been  said,  that 
the  decisions  under  this  Act  cannot  all  be  reconciled  on  any 
strictly  logical  basis,  but  that  practical  and  economic  considera- 
tions enter  into  their  determination  to  a  much  greater  degree  than 
in  case  of  most  other  branches 'of  the  law.  The  consideration 
which  evidently  influenced  this  decision  most  strongly  was  that  if 
the  railroads  were  required  to  allow  carload  rates  to  these  for-_ 
warding  agents,  who  were  virtually  freight  scalpers,  it  would 
open  up  the  way  for  the  agents,  by  dividing  their  profits  with  cer- 
tain shippers,  to  have  less-than-carload  freight  shipped  for  dif- 
ferent shippers  at  dififerent  rates,  in  violation  of  the  spirit  and 
purpose  of  the  Act.  Also,  it  would  seem  unfair  to  the  carrier, 
which  has  arranged  its  traffic  so  that  from  its  combined  carload 
and  less-thanncarload  revenue  it  may  have  a  reasonable  return  on 
its  capital  invested,  to  have  its  less-than-carload  rates  reduced  to 
carload  figures.  It  is  also  significant  that  this  case  was  not  the 
usual  one  of  favoritism  toward  a  particular  individual,  but  of  al- 
leged discrimination  against  one  not  himself  a  shipper,  and  whose 
occupation  was  looked  on  with  disfavor  by  both  the  railroads  and 
the  courts,  as  tending  to  defeat  the  equality  of  rates  among  ship- 
pers prescribed  by  the  Act.^^ 

In  two  recent  cases  the  Commission  has  refused  to  follow  the 
Lundquist  decision,  holding  that  a  regulation  of  the  carriers  under 
which  carload  or  bulk  shipment  rates  were  denied  to  forwarding 
agents  was  unreasonable  and  discriminatory. ^^     The  Chairman 

(17)  See  California  Com.  As.  v.  Wells  Fargo  &  Co.,  14  I.  C.  C.  Rep. 
422,  435,   (706). 

Cf.  Ottinger  v.  Southern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  144,   (30). 

Thompson  v.  Penna.  R.  Co.,  10  I.  C.  C.  Rep.  640,  645,   (373). 

See  also  Buckeye  Buggy  Co.  v.  Cleveland  C.  C.  &  S.  L.  R.  Co.,  9  I. 
C.  C.  Rep.  620,  625,  631,   (328). 

Bell  V.  Baltimore  &  0.  S.  W.  R.  Co.,  9  I.  C.  C.  Rep.  632,    (1903). 

Great  Western  R.  Co.  v.  Sutton,  L.  Ri,  4  H.  of  L.  226. 

I  Boyle  &  Waghorn  on  the  English  Railway  and  Canal  Traffic  Acts, 
pp.  160-161. 

(18)  California  Com.  As.  v.  Wells  Fargo  &  Co.,  14  I.  C  C  Rep 
422,    (706). 

Export  Shipping  Co.  v.  Wabash  R.  Co.,  14  I.  C.  C.  Rep.  437   (707). 
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and  Commissioner  Harlan  dissented  from  the  decision  of  the  ma- 
jority in  'both  these  cases.  From  the  opinions  it  would  seem  that 
the  majority  considered  that  the  existence  of  the  forwarding 
agent  helped  the  small  shipper  against  his  larger  competitor,  while 
the  dissenting  Commissioners  beUeved  that  to  sanction  his  occu- 
pation would  hurt  merchants  at  small  outlying  points,  which  could 
not  afford  a  forwarding  agent,  as  against  those  at  the  large  com- 
mercial centres.  This  whole  question  will  doubtless  be  settled 
shortly  by  the  Supreme  Court.  Viewed  from  a  legal  standpoint, 
the  decision  of  the  Commission  would  appear  to  be  the  logical 


one, 


19 


153.    Same  Subject— IT.  S.  v.  Chicago,  and  ITorthwestem  K.  Co. 

The  other  decision  referred  to  is  U.  S.  v.  Chicago  &  N.  W.  R. 
Qo?'^  It  was  there  held  that  the  Government  was  not  entitled  to 
the  benefit  of  the  ten-party  rates  accorded  by  the  defendant  to 
athletic  teams,  theatre  and  concert  troupes  and  similar  organiza- 
tions. The  Court,  in  its  opinion,  relied  on  a  number  of  circum- 
stances of  dissimilarity  between  the  transportation  of  Government 
troops  and  of  the  organizations  allowed  the  party  rates,  most  of 
which  involved  differences  in  the  cost  of  service,  but  some  of 
which  apparently  did  not.  Thus,  in  addition  to  the  fact  that 
the  Government's  tickets  were  unlimited  in  time  while  those  to 
amusement  companies  were  limited,  and  to  the  fact  that  the  Gov- 
ernment did  not  pay  in  advance,  while  the  others  did,  the  Court 
relied  on  the  fact  that  amusement  companies  usually  furnished 
return  traffic  and  also  that  they  stimulated  the  travel  of  other  pas- 
sengers. Neither  of  these  two  latter  considerations  relate  to  the 
immediate  cost  of  carriage;  the  first  has  been  mentioned  by  the 
Commission  as  a  proper  consideration  in  respect  to  freight  rates, 
but  the  Commission  has  always  held  that  the  fact  that  the  trans- 
portation of  a  certain  class  of  passengers  will  tend  to  stimulate 

(19)  See  also  Johnson  v.  Dominion  Exp.  Co.,  28  Ont.  Eep.  203, 
(1890). 

Chambers  v.  Penna.  E.   Co.,  4  Brewst.    (Pa.)    5'63. 
Crouch  V.  London  &  N.  W.  E.  Co.,  14  C.  B.  255,   (1854). 
Baxendale  v.  Southwestern  E.   Co.,  35  L.  J.  Bxoh.   103,    (1866). 

(20)  127  Fed.  785;  62  C.  C.  A.  465,    (332). 
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Other  traffic  is  not  a  sufficient  justification  for  a  discrimination  in 
their  favor.^^ 

154.    Same  Subject — The  Opinion  of  the  Commission  tn  Be  Faxty 
Bates. 

The  case  of  U.  S.  v.  Chicago  &  N."  W.  R.  Co.  was  discussed  by 
the  Commission  in  Re  Party  Rate  Tickets,^^  and  it  was  pointed  out 
that  the  decision  in  that  case  might  well  have  been  rested  on  the 
diflference  in  cost  of  carriage.  The  Commission  refused  to  fol- 
low what  it  termed  the  dicta  of  the  Court  with  regard  to  the 
stimulation  of  incidental  traffic  being  a  justification  for  special 
rates,  holding  that  railroads  issuing  party-rate  tickets  might  not 
limit  them  to  particular  classes  of  persons,  such  as  amusement 
companies,  but  that  they  must  be  open  to  the  whole  public  alike, 
unless  the  discrimination  was  based  on  a  difference  in  the  cost  of 


service, 


23 


In  the  Party  Rate  case,  the  Commission  issued  no  order,  and 
if  in  a  subsequent  case  it  appeared  that  it  was  necessary,  in  order 
to  prevent  scalping,  to  limit  party-rate  tickets  to  persons  in  some 
way  connected  with  one  another,  and  which  could  be  recognized 
as  a  unit,  it  is  very  probable  that  this  would  be  allowed  by  the 
Commission,  and,  in  view  of  the  decision  in  the  Lundquist  case, 
by  the  Circuit  Courts  also."* 

155.    Same  Subject — Difference  in  Cost  of  Service  No  Justification 
Where  Such  Difference  May  be  Obviated  by  the  Carrier. 

The  Commission  has  said  that  a  railroad  cannot  justify  a  dis- 
crimination on  the  ground  of  difference  in  cost  of  service  where 

(21)  Larrison  v.  Chicago  &  G.  T.  R.  Co.,  1  I.  C.  C.  Rep.  147,    (21). 
Smith  V.  Northern  Pao.  R,  Co.,  1  I.  C.  C.  Rep.  208,    (28). 

Blvey  V.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  652,  656,  (101). 
See  also  supra,  §71,  and  infra,  §156. 

(22)  12  I.  C.  C.  Rep.  95,   (474). 

Affirmed  and  damages  awarded  in  Koch  Co.  v.  Louisville  &  N.  B.  Co., 
13  I.  C.  C.  Rep.  523,    (633). 

(23)  Such  was  the  case  in  Carr  v.  Northern  Pac.  R.  Co.,  9  I.  C.  C. 
Rep.  1,    (290). 

See  also  Field  v.  Southern  R.  Co.,  13  I.  C.  C.  Rep.  298,   (613). 

(24)  As  to  the  tendency  of  the  Federal  Courts  to  interpret  the  Act  so  as 
to  prevent  the  possibility  of  different  rates  being  charged  to  different 
shippers  or  passengers,  whether  directly  or  through  the  intervention  of 
scalpers,  see  supra,  • 
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by  adopting  a  different  kind  of  equipment  this  difference  could 
be  obviated.25 

156.    Xostances  of  Bate  Sisoriminations  Between  Individuals. 

The  Commission  has  held  that  immigrants  may  be  given  special 
passenger  rates,  where  the  accommodations  to  them  are  inferior,^* 
but  that  they  may  not  be  given  low  freight  rates,  the  service  being 
the  same,  merely  because  their  settlement  along  the  road  will  tend 
to  bring  additional  traffic.'*'' 

The  social  or  political  position  of  a  traveler  is  not  a  valid  ground 
for  a  special  rate  in  his  favor.^^ 

A  rate  on  coal  for  "railroad  supply"  lower  than  on  coal  for 
manufacturing  or  other  purposes  is  an  unjust  discrimination.^^ 

A  special  coal  rate  to  a  class  of  persons  called  "Manufacturers" 
has  been  held  illegaL^" 

Although  perhaps  in  times  of  congestion  preference  may  be 
given  to  needed  fuel  for  other  carriers,  such  carriers  may  not  be 
allowed  preferential  rates.3i 

A  railroad  may  not  discriminate  in  favor  of  its  "regular  pa- 
trons" as  against  "occasional  shippers."  ^^     In  one  case,  how- 

(25)  Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  E.  Co.,  4  I.  O.  C.  Rep.  158, 
187,    (113). 

The  correctness  of  this  proposition,  as  an  invariable  rule,  would  per- 
haps seem  open  to  some  doubt.  It  would  seem  to  depend  on  how  practi- 
cable it  was  for  the  carrier  to  provide  the  new  equipment. 

(26)  Savery  v.  New  York  Cent.  B.  Co.,  2  I.  C.  C.  Eep.  338,  358, 
(63). 

(27)  Elvey  v.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  652,  656,   (101). 
Duncan  v.  Atchison,  T.   &  S.   F.  R.   Co.,    6    I.    C.    C.  Rep.   85,    100, 

102,    (173). 
See  also  supra,  §§71,  153,  and  156. 

(28)  Harvey  v.  Louisville  &  N.  R.  Co.,  5  I.  C.  C.  Rep.  153,  (144). 
Re  Carriage  of  Persons  Tree,  etc.,  5  I.  C.  C.  Rep.  69,  78,  (1891). 

Re  Charge  to  Grand  Jury,  66  Fed.  14'6,   (1895). 

(29)  Capital  City  Gas  Co.  v.  Central  R.  of  Vt.,  11  I.  C.  C.  Rep.  104, 
(385). 

Administrative  Ruling  No.  34,    (Feb.  3rd,  1903). 

(30)  Re  Alleged  Unlawful  Rates  by  Louisville  &  N.  R.  Co.,  5  I.  0.  C. 
Rep.   466,    (156-A). 

(31)  Tar.  Circ.  15- A,  Rul.  No.  73,   (May  6th,  1907). 

(32)  Riddle,  Dean  &  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  1  L  0.  C. 
Rep.  594,  603,   (43). 
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ever,  it  was  intimated  that  a  free  parcel  express  service  to  pa- 
trons of  a  railroad  was  proper,  if  published.ss  This  would  really 
be  included  in  the  price  of  the  commutation  tickets,  the  posses- 
sion of  which  would  define  the  favored  class. 

Although  in  times  of  congestion  a  railroad  may,  it  would 
seem,  place  an  embargo  on  particular  commodities,  not  com- 
petitive with  articles  excepted  from  the  embargo,  it  cannot  at  such 
a  time  properly  embargo  the  shipments  of  a  particular  shipper.^* 

Drummers  may  not  be  given  special  rates ;  *^  nor  may  land  ex- 
plorers or  settlers,  though  they  stimulate  the  traffic  of  the  carrier.*^ 

A  carrier  may  not  properly  allow  reduced  rates  to  persons  who 
buy  tickets  covering  meals  and  hotel  accommodations  on  a  per- 
sonally conducted  tour.^'^ 

It  is  not  proper  to  charge  different  excursion  fares  to  different 
societies,88  or  to  limit  the  use  of  Pullman  cars  at  stop-over  points 
to  members  of  a  particular  club.^® 

It  is  not  an  unjust  discrimination  to  make  one  class  of  tickets 
transferable  and  another  not,  where  either  kind  may  be  pur- 
chased by  all  applicants;*"  nor  to  charge  passengers  25  cents 
extra  where  they  pay  their  fares  on  the  train  ;*i  nor  to  refuse 
to  redeem  passenger  tickets  after  the  expiration  of  the  time  limit 
specified  therein ;  *^  nor  to  decline  to  refund  excess  fare  to  a 
commuter  who  forgets  his  ticket.*^ 

(33)  Walker  v.  Baltimore  &  O.  R.  Co.,  12  I.  C.  0.  Eep.  196,   (494). 

(34)  Rogers  v.  Philadelphia  &  E.  R.  Co.,  12  I.  C.  C.  Rep.  308,  310,(513). 

(35)  Larrison  v.  Chicago  &  G.  T.  R.  Co.,  1  I.  C.  C.  Rep.  147,    (21). 
See  also  Admin.  Rul.   No.  45,  holding  that  a  carrier  may  not  confine 

the  right  to  ride  on  freight  trains  to  drummers  or  commercial  travelers. 

(36)  Smith  v.  Northern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  208,   (28). 
Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  85,  100,  102, 

<173). 

See  also  Slater  v.  Northern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  359,  (64). 
Also  supra,  §§71,   153,  and  156. 

(37)  Administrative  Ruling  No.   28,    (Jan.    13,   1908). 

Cf.  Wylie  v.  Northern  Pac.  R.  Co.,   11   I.   0.  C.  Rep.   145,    (388). 

(38)  Admin.  Rul.  No.   71,    (May  5th,   1908). 

(39)  Admin.  Rul.  No.  51,    (March  11th,   1908). 

(40)  Ottinger  v.  Southern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  144,    (20). 

(41)  Sldman  v.  Richmond  &  D.  R.   Co.,  3  I.  C.   C.  Rep.  512,    (94). 
Cist  V.  Michigan  Cent.  R.   Co.,   10  I.   C.   C.  Rep.   217,  219,    (345). 

(42)  Sidman  v.  Richmond  &  D.  R.  Co.,  3  I.  C.  C.  Rep.  512,    (94). 
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In  a  recent,  conference  ruling  (Oct.  12th,  1908)  the  Commission 
has  held  that  46-trip  monthly  school  tickets,  although  properly  lim- 
ited to  children  and  young  persons  between  certain  ages  (as  for 
instance,  from  12  to  21  years  of  age),  may  not  be  restricted  to  pu- 
pils in  attendance  on  schools  of  a  certain  kind  or  class  to  the  ex- 
clusion of  those  attending  various  other  kinds  of  schools.  The 
Commission  here  said : 

"The  carrier  may  not  inquire  into  the  mission,  errand  or  busi- 
ness of  the  passenger  as  a  condition  of  fixing  the  transportation 
rate  which  such  passenger  shall  pay." 

157.    Passes   and  Ileduced  Bates— Kules   of  Construction  Appli- 
cable to  Sections  1  and  22. 

As  heretofore  stated,  the  giving  of  a  free  pass  or  the  allow- 
ance of  reduced  rates  is  merely  a  form  of  discrimination  among 
individuals.**  Two  sections  of  the  Act  besides  Sections  2  and  3 
deal  directly  with  this  particular  form  of  discrimination. 

Section  22  (which,  except  for  certain  slight  changes  by  the 
amendments  of  March  2,  1889,  and  February  8,  1895,  was  con- 
tained in  the  original  Act)  specifies  exceptions  in  favor  of  cer- 
tain classes  of  individuals  to  whom  the  carriers  may  properly 
allow  free  or  reduced  transportation.  In  I.  C.  C.  v.  Baltimore  & 
O.  R.  Co.**  the  Supreme  Court  held  that  this  section  was  rather 
illustrative  than  exclusive  and  intimated  that  a  number  of  the 
excepted  classes  might  have  been  given  free  or  reduced  rates  by 
reason  of  differing  circumstances  and  conditions,  without  the  in- 
sertion of  Section  22.*^ 

In  re  Exchange  of  Free  Transportation,*^  however,  the  Com- 
mission took  a  different  view  of  the  Amendment  of  1906  to  Sec- 
tion I,  which  forbids  the  giving  of  free  passes  except  to  certain 

(43)  Milk  Prod.  Ass'n.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Kep. 
92,  163,    (220). 

Re  Charge  to  Grand  Jury,  fi6  Fed.  146,   (1895). 
Supra,  §125. 

(44)  145  U.  S.  263,  278;  36  L.  Ed.  699;  12  Sup.  Ct.  844,   (91-0). 

(45)  Compare  U.  S.  v.  Wells  Fargo  Exp.  Co.,  161  Fed.  606,  617, 
(636). 

(46)  12   I.   C.   C.  Rep.   39,    (461). 

See  also  Ex  Parte  Koehler,  31  Fed.  315,  321-322,    (1887). 
21st  Ann.  Rep.  27-28. 
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specified  parties,  holding  that  the  proviso  was  exclusive  and  to  be 
strictly  construed. 

158.     Same  Subject — ^Cases  TTnder  Section  22. 

Under  Section  22,  carriers  may  make  a  special  rate  for  fish  and 
eggs  for  the  Government  Fish  Commission,*^  and  also  for  supplies 
for  Indian  Schools,**  such  transportation  being  "for  the  United 
States." 

The  question  as  to  whether  or  not  a  carrier  may  discriminate 
between  ministers  of  different  denominations  was  raised  but  not 
decided  in  one  case  before  the  Commission.*^ 

Section  22  of  the  original  Act  of  1887  provided  that  "nothing 
in  this  Act  shall  apply  to  the  issuance  of  mileage,  excursion  or 
commutation  tickets."  Under  this  provision  it  was  intimated  by 
the  Court  in  one  case  that  carriers  were  not  bound  to  publish 
mileage  or  excursion  rates.""  The  Commission,  however,  held 
that  the  provisions  of  the  Act  with  regard  to  publication,  dis- 
criminations and  reasonable  charges  applied  to  the  enumerated 
parties  or  transportation.^^  The  Act  of  February  8,  1895,  cleared 
the  matter  up  by  substituting  "prevent"  for  "apply  to." 

(47)  Re  U.  S.  Fish  Commission,  1  I.  C.  0.  Eep.  21,   (6). 

(48)  Re  Indian  Supplies,  1  I.  C.  C.  Rep.  16    (3). 

See  also  Administrative  Rulings,  No.  33,  (Feb.  3rd,  1908),  No.  36,  (Feb. 
4th,  1908),  No.  65,  (April  18th,  1908),  and  Tar.  Giro.  15-A  Rul.  No.  75, 
(May  27th,  1907). 

(49)  Emerson  v.  Chic^o,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  289, 
(190). 

See  also  supra,  §128. 

(50)  I.  C.  C.  V.  Baltimore  &  0.  R.  Co.,  43  Fed.  37,  41,    (91-B). 

(51)  Pittsburg  C.  &  St.  L.  R.  Co.  v.  Baltimore  &  0.  R.  Co.,  3  I. 
C.  C.  B«p.  465,  (01-A). 

Gen'l  order  of  Sept.  18th,  1906. 

Larrison  v.  Chicago  &  Gr.  Tr.  R.  Co.,  1  I.  C.  C.  Rep.  147,  (21). 

Assoc.  Wholesale  Gr.  v.  Missouri  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  156, 
(23). 

Cf.  also  Bltterman  v.  Louisville  &  N.  R.  Co.,  207  U.  S.  205,  221, 
(1907). 

Re  Passenger  Tar.  &  Rate  Wars,  2  I.  C.  C.  Rep.  513,  528,   (1889). 

See  also  Tar.  Giro.  15-A,  Rulings  Nos.  52  and  68. 

Admin.  Rul.  of  Oct.  12,  1908,  supra. 
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Party  rates  tickets  are  neither  commutation,  mileage  nor  excur- 
sion tickets  within  the  meaning  of  Section  22.^2 

159.    Same  Subject — Who  May  Lawfully  Beceive  Free  Passes. 

Under  paragraph  4  of  Section  i  of  the  Act  as  amended  in  1906, 
the  question  arose  before  the  Commission  as  to  whether  employes 
of  Telegraph  Companies  might  properly  be  given  passes.  It  was 
held  that  it  was  legal  to  give  a  pass  to  an  employe  who  was  con- 
structing or  maintaining  a  telegraph  line  on  the  railroad,  or  sys- 
tem, to  enable  him  to  travel  free  on  such  road  and  in  such  work, 
but  that  it  was  illegal  to  give  passes  to  employes  not  so  employed, 
or  for  transportation  over  parts  of  the  road  in  connection  with 
which  they  were  not  working. "s 

In  another  case  the  Commission  held  that  it  was  illegal  to  grant 
passes  to  the  caretakers  of  newspapers,***  or  of  milk.^* 

Household  servants  travelling  with  a  member  of  the  family  en- 
titled to  a  pass  are  included  in  the  "family"  as  the  term  is  used 
in  the  Act."' 

(52)  Pittsburg  C.  &  St.  L.  R.  Co.  v.  Baltimore  &  O.  R.  Co.,  3  I. 
C.  C.  Kep.  465,   (91-A). 

I.  C.  C.  V.  Baltimore  &  O.  R.  Co.,  43  Fed.  37,  (91-B) ;  145  U.  S.  263;  36 
L.  Ed.  699;   12  Bup.  Ct.  844,   (91-C). 

(53)  Be  Bailroad  and  Telegraph  Companies,  12  I.  C.  C.  Rep.  10, 
(446). 

(54)  Re  Free  Transportation  of  Newspaper  Employes,  12  I.  C.  C. 
Rep.  15,    (448). 

Cf.  Re  Carriage  of  Persons  Free,  etc.,  by  B.  &  M.  R.  Co.,  5  I.  C.  C.  Rep. 
69,  82,    (1891). 

(55)  Administratiye  Ruling  No.   21,    (Jan.    6th,    1908). 

Passes  to  caretakers  must  be  in  the  form  of  trip  passes,  limited  to 
the  journey  on  which  the  holder  acts  as  caretaker,  and  annual  or  time 
passes  to  caretakers  are  unlawful.  The  pass  may  cover  the  return 
journey. 

Admin.  Rul.  No.  37,   (Feb.  4th,  1908). 

Where,  however,  an  employe  of  a  produce  company  was  granted  a  pass 
to  go  to  a  point  on  the  carrier's  line  and  return  as  a  caretaker  of  cer- 
tain fruit,  on  his  failure  to  secure  a  return  shipment  the  carrier  was  re- 
quired to  collect  the  full  fare  from  him. 

Admin.  Rul.  No.  1,    (Nov.  4th,  1907). 

The  Commission  holds  that  the  term  "fruit"  includes  perishable  vege- 
tables. 

Tar.  Circ.  16-A,  Rul.  No.  62. 

(56)  Administrative  Ruling  No.  93,    (June  29th,  1908). 
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By  the  Amendment  of  April  13th,  1908,  it  was  made  lawful  for 
carriers  to  give  transportation  to  remains  of  persons  killed  in 
their  employ  and  to  their  families  and  also  to  "furloughed,  pen- 
sioned and  superannuated  employes."  "^ 

Passes  granted  to  State  Railroad  Commissioners  cannot  law- 
fully be  used  in  interstate  journeys.''^ 

Franks  given  by  Elxpress  Companies  to  their  officers  or  to  the 
officers  of  railroads  are  not  passes,  and  are  not  lawful,  although 
used  only  for  personal  packages  and  not  for  business  consign- 
ments."* 

Where  it  appeared  that  prior  to  the  passage  of  the  Act  of  1887, 
a  man  and  wife  had  been  injured  on  the  defendant  road,  and  in 
consideration  of  their  releasing  all  damages,  the  road  had  agreed 
to  give  them  each  a  free  pass  for  life,  the  Circuit  Court  held  that 
the  contract  was  capable  of  specific  performance  after  January 
1st,  1907,  in  spite  of  the  protest  by  the  carrier  that  to  enforce  it 
would  amount  to  a  violation  of  the  Act  prohibiting  the  granting 
of  free  passes.*" 

(57)  The  Commission  so  ruled  prior  to  the  passage  of  this  Amend- 
ment. 

See  Admin.  Rul.  Nos.   18,   55. 

In  a  Conference  Ruling  on  Oct.  13th,  1903,  the  Commission  held  that 
under  this  Amendment  a  pass  may  be  issued  to  a  bona  fide  ex-employee 
of  any  carrier  subject  to  the  Act,  who  is  traveling  for  the  purpose  of 
entering  the  service  of  any  such  common  carrier,  whether  such  service  has 
or  has  not  previously  been  arranged  for. 

In  a  Ruling  rendered  on  Oct.  16th,  1908,  the  Commission  held  that  the 
provision  permitting  free  transportation  to  the  families  of  employees  killed 
in  the  service  of  common  carriers  does  not  include  the  families  of  employees 
who  died  a  natural  death  while  in  the  service  of  common  carriers. 

See  also  Tar.  Giro.  15-A,  Rulings  62-'66,  and  Admin.  Rul.  No.  96, 
(June  30th,  1908),  as  to  classes  of  persons  entitled  to  passes  and  as  to 
the  proper  form  in  which  they  should  be  issued. 

,  (58)     Admin.  Rul.  No.  35,    (Feb.   3rd,   1908). 
Cf.  Rul.  No.  26,    (Jan.  6th,   1908). 

(59)  U.  S.  V.  Wells  Fargo  Exp.  Co.,   161   Fed.   606,    (636). 

(60)  Mottley  v.  Louisville  &  N.  R.  Co.,  150  Fed.  406,    (451-A). 

The  Supreme  Court  remanded  this  case  to  the  Circuit  Court  with  direc- 
tions to  dismiss  for  want  of  jurisdiction  and  did  not  pass  on  the  point 
above  discussed. 

Louisville  &  N.  R.  Co.  v.  Mottley,  211  U.  S.  149,  (451-B). 
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The  attitude  of  the  Commission  would  seem  to  be  to  give  a 
strict  construction  to  the  provisions  permitting  the  issuance  of 
free  passes  and  to  sanction  free  transportation  only  where  the 
terms  of  the  Act  clearly  require  it.^^ 

(61)     See  21st  Ann.  Rep.  27-8. 
Also  supra,  §157, 


CHAPTER  XIV. 

DISCRIMINATIONS  AND   PREFERENCES — ^DISCRIMINATIONS   BETWEEN 

INDIVIDUALS  IN  RESPECT  TO  CHARGES,  BY  REBATES  AND 

OTHER  DEVICES. 


160.  In     General  —  Device     not 

Necessary  —  Intent     and 
Guilly  Knowledge. 

161.  Mere  Refunding  of  Charges 

not  Improper. 

162.  Instances  of  Illegal  Devices 

— ^Payments  to  Shippers  on 
Account  of  Alleged  Services 
Rendered  the  Carrier. 

163.  Same   Subject — Commissions 

for  Securing  Traffic. 

164.  Same   Subject — Divisions  of 

Through  Rates  to  Railroad 
Companies  Controlled  by 
Shippers. 


165.  Same  Subject — ^Rates  Osten- 

sibly Open  to  All  but  in 
Reality  Restricted  to  a 
Favored  Few. 

166.  Same     Subject — Discrimina- 

tion in  Favor  of  the  Car- 
rier Itself  in  the  Capacity 
of  a  Shipper. 

167.  Same     Subject — Compromise 

of  Debt  by  Allowances  on 
Transportation  Charges. 

168.  Same    Subject  —  Miscellane- 

ous "Devices." 


160.    In  General— Device  not  ITecessary— Intent  and  Guilty  Know- 
ledge. 

In  order  to  constitute  a  rebate  it  is  not  necessary  that  there  be 
a  "device."  A  direct  pajmient  is  forbidden  as  well  as  an  indirect 
one,  and  the  expression  in  the  Act  "by  any  device"  means  "in  any 
manner"  direct  or  indirect.^ 

In  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,^  Commissioner 
Bragg  said: 

"The  statute  is  one  that  may  be  violated  without  any  'device' 
on  the  part  of  the  carrier,  and  it  is  equally  true  that  the  ingenuity 
of  man  cannot  invent  a  'device'  by  which  a  carrier,  subject  to  its 

(1)  U.  S.  V.  Tozer,  37  Fed.  «35,  636-637;  2  L.  R.  A.  444n,   (70-A). 
U.  S.  V.  Standard  Oil  Co.,  148  Fed.  719,  720-721,    (447). 

Armour  v.  U.  S.  153  Fed.  1,  16-17;  82  C.  C.  A.  135,  (4T6-A) ;  209  U.  S. 
66,  69-72;  52  L.  Ed.  428;  28  Sup.  Ct.  428,  (476-B). 

(2)  2  I.  C.  0.  Rep.  90,  121,   (51). 
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provisions,  can  give  an  unlawful  preference  without  incurring  the 
penalties  and  remedies  provided  by  this  statute.''^ 

In  Shamberg  v.  Delaware,  L.  &  W.  R.  Co.,  *  the  same  Commis- 
sioner said: 

"In  the  contemplation  of  the  statute,  any  methods,  however 
skilfully  devised,  by  which  an  unlawful  result  is  effected,  become 
devices  for  the  end  attained.  In  a  case  of  this  kind  the  law  deals 
with  the  results  produced,  and  it  is  not  material  what  means  may 
be  employed  for  the  purpose.  Whether  the  means  be  direct  or  in- 
direct, open  or  covert,  is  of  no  importance  if  they  in  fact  culmin- 
ate in  what  the  law  forbids.  The  offense  is  fully  seen  in  the  final 
result,  but,  the  result  being  unlawful,  the  condemnation  of  the 
statute  falls  alike  upon  the  result  itself  and  the  means  by  which 
it  is  reached.  When  the  ultimate  thing  done  is  unlawful,  the  steps 
for  the  purpose  of  its  perpetration  are  equally  unlawful,  and  the 
parties  engaged  in  the  transaction  must  be  presumed  to  have  in- 
tended by  their  acts  the  breach  of  the  law  that  ensues  as  the  nec- 
essary consequence."  ^ 

The  prohibition  of  the  Act  is  applicable  to  every  method  of 
dealing  by  a  carrier  by  which  the  forbidden  result  is  brought 
about.  Bad  faith  or  fraudulent  intent  to  evade  its  provisions  is 
immaterial,  either  under  the  original  Act  or  under  the  Elkins 
Act.« 

(3)  But  see  Coxe  v.  Lehigh  Val.  R.  Co.,  4  I.  C.  0.  Rep.  535,  570, 
573,   574,    (124-A). 

MoGrew  v.  Missouri  Pac.  R.  Co.,  8  I.  C.  C.  Rep.  630,  641,   (289). 

(4)  4  I.  C.  C.  Rep.  630,  654,   (127). 

(5)  See  also  Re  Division  of  Joint  Rates,  10  I.  C.  0.  Rep.  385,  400, 
(359). 

(6)  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C.  C,  200  U.  S.  361,  396-7; 
50  L.  Ed.  515;  26  Sup.  Gt.  272,   (339-B). 

This  decision  turned  principally  on  the  question  of  charging  less  than 
published  rates,  but  the  question  of  discrimination  was  also  involved. 
Under  the  Hepburn  Act  a  discrimination  or  rebate  is  not  criminal  unless 
"knowingly"  given  or  received. 

See  also  Standard  Oil  Co.  v.  U.  S.,  164  Fed.  376,  (530-B). 

Compare  Stone  v.  Detroit  G.  H.  &  M.  R.  Co.,  3  I.  C.  C.  Rep.  613,  642, 
(100-A). 

Willson  V.  Rock  Cr.  R.  Co.,  7  I.  C.  C.  Rep.  83,  89,  (219),  (dissenting 
opinion) . 

U.  S.  V.  Milwaukee  Refg.  Co.,  142  Fed.  247,  252,   (411-A). 

As  to  intent  and  guilty  knowledge  in  criminal  cases  see  infra,  Chap. 
XXVTI,  §348. 
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161.    Mere  Befunding  of  Charges  not  Improper. 

The  mere  refunding  to  a  shipper  of  part  of  transportation 
charges  does  not  constitute  a  rebate,  where  a  higher  rate  has  been 
exacted  from  him  than  should  properly  have  been  charged.'^  In- 
deed, delay  in  refunding  over-charges  may  in  itself  constitute  a  de- 
vice for  producing  an  unjust  discrimination,  where  such  over- 
charges are  promptly  repaid  to  complainant's  competitors.^ 

In  Chicago  &  A.  R.  Co.  v.  U.  S.,'  a  case  involving  the  legality 
of  certain  repayments  by  a  carrier  to  a  shipper  on  account  of  the 
use  of  its  tracks.  Judge  Baker  said : 

"As  courts  rightly  are  keen  to  penetrate  an  innocent  appearing 
device  to  reach  an  illegal  transaction,  they  should  also  be  alert  to 
save  a  lawful  act  though  it  be  hid  under  a  false  cover.  These 
plaintiffs  in  error  should  not  be  punished  for  methods  of  book- 
keeping if  the  false  entries  represented  in  fact  a  lawful  arrange- 
ment. .  .  .  S.  &  S.  received  back  a  part  of  the  money  they 
paid  the  Alton  for  freight.  That  fact  alone  does  not  prove  that  the 
transaction  constituted  a  rebate  within  the  definition  of  the  statute. 
A  railroad  may  pay  its  lawful  indebtedness  to  a  shipper  out  of  the 
money  the  shipper  pays  it  for  freight ;  or  a  shipper  may  pay  the 
full  freight  partially  in  money  and  partially  in  cancelled  legal  de- 
mands against  the  railroad.  The  statute's  definition  of  a  rebate  is. 
any  device  whereby  any  property  in  interstate  or  foreign  com- 
merce is  transported  at  a  less  rate  than  that  published  and  filed. 
So  if  the  full  rate  be  paid,  either  in  money  or  in  money's  worth,, 
the  parties  cannot  be  guilty  of  rebating.  Of  course,  the  money's, 
worth  part  of  the  payment  might  itself  be  used  as  a  device  where- 
by the  property  would  be  carried  in  interstate  commerce  at  less 
than  the  published  rate." 

(7)  Re  Export  Trade  of  Boston,  1  I.  0.  C.  Rep.  24,  26-27,   (7). 
Sanger  v.  Southern  Pac.  R.  Co.,  3  I.  0.  C.  Rep.  134,   (81). 

Carriers    are   bound,    however,   to   investigate   claims    for    over-charges, 
carefully  before  paying  them,   and  a  delivering  carrier  does   not  escape' 
responsibility   in   such   cases   by   acting   under   the   authority   of   a   con- 
necting line. 

See  Admin.  Rul.  Nos.  15  and  63. 

(8)  Phelps  V.  Texas  &  Pac.  R.  Co.,  «  I.  C.  C.  Rep.  36,  60,   (171). 

(9)  156  Fed.  558,  560;  84  C.  0.  A.  324,    (430-B). 
See  infra,  §162. 
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162.    Xostauces  of  Illegal  Devices— iPayments  to  Shippers  on  Ac- 
coTint  of  Alleged  Services  Bendered  the  Carrier.lO 

In  re  Allowance  to  Elevators,*^  a  case  involving  the  legality  of 
allowances  on  freight  rates  to  a  large  shipper  on  account  of  ser- 
vices in  elevating  and  transferring  grain,  Qiairman  Knapp  said : 

"It  is  scarcely  needful  to  add  that  arrangements  of  the  kind  in- 
vestigated in  this  proceeding  are  not  favorably  regarded.  When 
anything  directly  connected  with  the  public  service  which  a  car- 
rier is  bound  or  undertakes  to  perform,  is  farmed  out,  so  to  speak, 
to  one  of  its  own  shippers,  the  relation  thereby  brought  about  is 
likely  to  excite  distrust  and  to  be  looked  upon  with  suspicion.  The 
provisions  of  the  regulating  statute  may  not  be  violated,  because 
any  resulting  discrimination  may  not  be  undue,  but  the  situation 
created  cannot  be  wholly  satisfactory." 

In  the  abov.e  case  it  was  held,  however,  that  the  payments  did 
not  constitute  an  illegal  device,  since  they  had  been  made  in  good 
faith  and  amounted  only  to  reasonable  compensation  for  the  ser- 
vice rendered. 

The  exact  basis  for  the  above  decision  would  seem  somewhat  dif- 
ficult to  understand.  From  the  opinion  it  would  appear  that  the 
question  presented  was  in  its  essence  one  of  a  preference  of 
Omaha  grain  dealers  over  those  at  St.  Louis  and  other  points,  by 
an  elevation  allowance  at  Omaha  on  grain  reconsigned  to  eastern 
points,  and  the  refusal  of  such  an  allowance  at  other  localities. 
It  would  seem  that  the  allowance  was  made  at  Omaha  by  the  ac- 
tion of  carriers  whose  eastern  or  western  termini  were  at  Omaha, 
in  order  to  draw  eastern  grain  shipments  through  this  point,  and  it 
would  perhaps  appear  difficult  to  see  why,  under  the  decisions,  this 
circumstance  did  not  justify  the  allowance. ^^  The  same  case  came 
before  the  Commission  on  two  subsequent  occasions,  after  traffic 
conditions  had  materially  changed  at  the  points  in  question.  The 
Commission  first  ordered  the  reduction  of  the  allowance  to  a  fig- 
ure not  exceeding  the  cost  of  service,!^  and  later  abolished  it  alto^ 
gether,  holding  that  under  the  altered  conditions,  any  allowance  to 

(10)  See  Section  15,  par.  3,  of  the  Act  giving  the  Commission  power 
to  determine  -what  is  a  reasonable  allowance  to  shippers  for  services  ren- 
dered; infra,  §283. 

(11)  10  I.  C.  C.  Rep.  309,  326,   (351-A). 

(12)  See  infra.  Chaps.  XII  and  XVII,  also  §§187-190. 

(13)  Re  Allowance  to  Elevators,  12  I.  C.  C.  Rep.  85,  (351-B). 
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the  elevator  owners  produced  an  unjust  discrimination  as  against 
shippers  not  using  elevators.^* 

Payment  of  a  "switching  charge"  to  a  shipper  for  switching  his 
own  freight  over  his  own  private  tracks  is  clearly  illegal,  not  even 
purporting  to  be  on  account  of  any  service  which  the  railroad  was 
itself  bound  to  perform  as  a  common  carrier.^^  The  payment  by 
a  carrier  of  drayage  charges  for  hauling  freight  to  or  from  its  ter- 
minal to  certain  shippers  and  not  to  others  also  constitutes  an 
illegal  rebate;  1*  and  the  same  conclusion  has  been  reached  with 
reference  to  the  payment  of  car-mileage  to  a  company  controlled 
by  a  large  shipper,  for  the  use  of  private  stock  cars,  where  the 
amount  of  the  allowance  was  so  large  as  to  pay  for  the  cars  in- 
side of  two  years.^^ 

Section  15,  paragraph  3,  of  the  Act,  as  amended  in  1906,  gives 
the  Commission  power  to  determine  the  amount  to  be  paid  by  car- 
riers to  shippers  for  services  or  facilities.^s 

163.    Same  Subject— Couunissions  for  Securing  Traffic. 
Although  in  some  cases  it  may  be  proper  for  a  carrier  to  pay 

(14)  Re  Allowance  to  Elevators,  14  I.  C.  C.  Rep.  315,  (351-B). 

St.  Louis  Tr.  Bur.  v.  Chicago,  B.  &  Q.'  R.  Co.,  14  I.  C.  C.  Rep.  317, 
(698). 

(15)  U.  S.  V.  Chicago  &  A.  R.  Co.,  148  Fed.  646,   (430-A). 
Chicago  &  A.  R.  Co.  v.  U.  S.,  150  Fed.  558;  84  C.  C.  A.  324,   (430-B). 
Central  Yellow  Pine  Asso.   v.  Illinois  Cent.  R.   Co.,   10  I.  C.   C.   Rep. 

605,  546,    (369-A). 

Cf.  also  General  El.  Co.  v. -New  York  Cent.  &  H.  R.  R.  Co.,  14  I.  C.  C. 
Rep.  237,    (689). 

Solvay  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  14  I.  C.  C.  Rep.  246,   (690). 

(16)  Hezel  Milling  Co.  v.  St.  Louis,  A.  &  T.  H.  R.  Co.,  5  I.  C.  C.  Rep. 
57,    (140). 

Re  Divisions  of  Joint  Rates,  10  I.  C.  C.  Rep.  661,  (375). 

Re  Allowances  for  Transportation,  14  I.  C.  C.  Rep.  619,   (725). 

Cf.  also  Stone  v.  Detroit  G.  H.  &  M.  R.  Co.,  3  I.  C.  C.  Rep.  613,  (100-A). 

L  C.  C.  V.  Detroit  G.  H.  &  M.  R.  Co.,  57  Fed.  1005,   (100-B). 

Detroit  G.  H.  &  M.  R.  Co.  v.  I.  C.  C.  74  Fed.  803  j  43  U.  S.  App.  308; 
21  C.  C.  A.  103,  (100-C). 

I.  C.  C.  V.  Detroit  G.  H.  &  M.  R.  Co.,  167  U.  S.  633;  42  L.  Ed.  306;  17 
Sup.  Ct.  986,  (100-D). 

Wight  V.  U.  S.,  167  U.  S.  512;  42  L.  Ed.  258;  17  Sup.  Ct.  822,   (223). 

(17)  Shamberg  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  «30 
(127). 

(18)  See  infra,  §283,  for  the  text  of  this  provision. 
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commissions  to  persons  for  securing  trafiSc  for  it,  the  payment  of 
"lighterage  charges"  to  the  transportation  agent  of  a  shipper  is 
illegal  where  a  mere  device  to  give  the  shipper  a  rebate.^®  So, 
also,  is  the  payment  of  commissions  to  a  company  owned  by  a 
shipper,  ostensibly  for  soliciting  traffic,  but  really  as  device  to  al- 
low a  rebate.^*' 

The  division  of  commissions  by  an  agent  of  the  railroad  with 
a  shipper  may  amount  to  a  rebate  for  which  the  railroad  is 
responsible.*^ 

164.    Same  Subject— Divisions  of  Tlixough  Bates  to  Bailroad  Oom- 
panies  Controlled  by  Sbippers. 

Divisions  of  so-called  through  rates  by  connecting  lines  to  pri- 
vate "tap-line"  railroads,  owned  by  shippers,  and  not  common  car- 
riers, constitute  illegal  rebates ;  ^^  but  where  such  roads  are  bona 
fide  common  carriers,  file  tariffs,  and  render  statistical  reports  to 
the  Commission,  reasonable  divisions  of  through  rates  to  them 
are  not  illegal,  even  though  their  entire  capital  stock  is  owned  by  a 
shipper.** 

Where  a  Terminal  Company,  owned  by  a  shipper,  received  ex- 

(19)  U.  S.  V.  Delaware,  L.  &  W.  R.  Co.,  152  Fed.  269,   (452). 

(20)  U.  S.  V.  Milwaukee  Refg.  Tr.  Co.,  et  al.,  142  Fed.  247,   (411-A). 
145  Fed.  1007,    (411-B). 

Thomas  &  Taggart  v.  U.  8.,  145  Fed.  74;  156  Fed.  897,  (538). 
See  also  Re  Passgr.  Tar.  &  Rate  Wars,  2  I.  C.  0.  Rep.  513,   (1889). 
Tar.  Circ.  15-A,  Rul.  82,  and  amendment  to  same  of  May  12,  1908,  (page 
12  of  Supp.  No.  1  to  Tar.  Giro.  15-A). 

(21)  Re  Underbilling,  1  I.  C.  C.  Rep.  633,  647,   (1888). 
Re  Passenger  Tar.  etc.,  2  I.  C.  C.  Rep.  513,   (1889). 
Bitterman  v.  Louisville  &  N.  R.  Co.,  207  U.  S.  205,  221-2,   (1907). 
See  also  Administrative  Ruling  No.  7,   (Nov.  18th,  1907). 

(22)  Central  Yel.  P.  Asso.  v.  Illinois  Cent.  R.  Co.,  10  I.  C.  C.  Rep. 
505,  545-546,    (369-A). 

U.  S.  v.  Atchison,  T.  &  S.  I.  R.  Co.,  142  Fed.  176,  191-3,    (406). 

U.  S.  V.  Chicago  &  A.  R.  Co.,  148  Fed.  646,   (430-A). 

Chicago  &  A.  R.  Co.  v.  U.  S.,  156  Fed.  558;  84  C.  O.  A,  324,  (430-B). 

(23)  Central  Yel.  P.  Asso.  v.  Vicksburg,  S.  &  P.  R.  Co.,  10  I.  C.  C. 
Rep.   193,  216,    (344). 

The  Commission  will  hesitate,  however,  in  allowing  divisions  of  through 
rates  to  such  roads  under  the  authority  conferred  in  Section  15. 

Star  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  14  I.  C.  C.  Rep.  364,  372, 
(703). 
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cessive  divisions  of  through  rates  from  connecting  Hnes,  the 
Commission  held  that  this  constituted  a  rebate,^*  although  where 
the  Terminal  Company  was  owned  not  by  the  shipping  company 
itself,  but  merely  by  its  officers,  it  would  seem  to  have  considered 
the  transaction  a  legal  one.^B 

So  also,  excessive  divisions  of  through  rates  to  a  switching  rail- 
road, organized  as  a  means  of  securing  rebates,  are  illegal,^^  and 
the  same  is  true  where  the  carrier  receiving  the  division  of  the 
rate  is  a  Boat  Line.  If  the  amount  is  reasonable,  it  is  not 
illegal,  but  if  gross  it  amounts  to  a  rebate  to  the  shipper  owning 
the  Boat  Line.^f 

165.    Same  Subject — Bates  Ostensibly  Open  to  All  but  in  Beality 
Bestrioted  to  a  Favored  'Few. 

If  a  carrier  puts  a  rate  into  effect  for  the  obvious  purpose  of  al- 
lowing a  special  rate  to  a  particular  shipper  this  might,  of 
course,  be  held  to  constitute  an  illegal  device  to  give  such 
shipper  a  preference.^*  It  is  believed,  however,  that  in  its  eager- 
ness to  protect  small  independent  shippers  from  the  trusts,  the 
Commission  has  perhaps  confused  such  cases  with  those  where  the 
favored  shipper  is  properly  entitled  to  a  concession  in  rates  be- 
cause of  the  less  cost  of  service  incurred  in  connection  with  his 
traffic.  Thus  the  Commission  has  condemned  any  advantage  in 
rates  to  shippers  of  oil  in  tank  cars  over  shippers  in  barrels,  al- 
though the  former  method  was  considerably  cheaper  to  the  rail- 
roads, tank  shipments  being  almost  entirely  by  the  Standard  Oil 

(24)  E.e  Division  of  Joint  Rates,  10  I.  C.  C.  Rep.  385,  661,  673,  (35» 
and  375). 

(25)  Re  Division  of  Joint  Rates,  10  I.  C.  C.  Rep.  661,  673-674, 
(375). 

(26)  Re  Transportation  of  Salt  from  Hutchinson,  10  I.  C.  C.  Rep.  1, 
(333). 

(27)  Re  Transportation  of  Salt,  10  I.  C.   C.  Rep.   148,   171-2,    (342). 
In  this  connection,  it  must  be  remembered  that  an  initial  carrier  may 

naturally  be  expected  to  secure  a  large  proportion  of  a  through  rate  from 
connecting  lines,  where  they  are  in  competition  with  one  another  to  secure 
the  traffic. 

See  Re  Transportation  of  Salt,  10  I.  C.  C.  Rep.  148,  169,    (342). 

(28)  See  St.  Louis  Tr.  Bur.  v.  Chicago  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep. 
317,  331,   (698). 
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Company.29  The  Supreme  Court,  however,  refused  to  enforce 
the  order  issued  in  the  last  of  these  cases,  pointing  out  clearly  the 
error  of  the  Commission.^o 

In  another  case  the  Commission  would  seem  to  have  reached 
a  doubtful  decision  by  reason  of  the  influence  of  similar  consid- 
erations, holding  that  shippers  of  cotton  in  round  bales  were  not 
properly  entitled  to  less  rates  than  those  shipping  in  square  bales, 
although  it  was  admitted  that  the  cost  of  carriage  in  the  latter 
case  was  much  greater.si 

Such  decisions  would  greatly  retard  commercial  progress.  A 
shipper  who  by  foresight  or  by  the  expenditure  of  capital  invents 
a  cheaper  way  of  getting  his  freight  to  market  clearly  should  not 
be  prevented  from  reaping  the  benefit  of  his  initiative  or  of  his  in- 
vestment merely  for  the  protection  of  vested  interests  in  obso- 
lete methods.*^ 

166.  Same  Subject— Discrinaiiiatioii  in  Favor  of  the  Carrier  Itself 
in  the  Capacity  of  a  Shipper. 

Where  a  carrier,  either  directly  or  by  ownership  of  stock  in  an- 
other corporation,  engages  in  the  business  of  buying  and  selling 
commodities  which  it  transports,  it  cannot  favor  itself  or  the 
company  in  which  it  is  interested  merely  by  the  device  of  charg- 
ing itself  full  rates  and  losing  money  on  the  mercantile  end  of 
the  business.  In  such  cases  it  is  bound  to  show  that  the  price  at 
which  it  is  seUing  its  goods  is  sufficient  to  cover  the  ordinary 
cost  of  manufacture  and  sale,  added  to  the  tariff  rates ;  otherwise 
the  transaction  will  be  held  to  constitute  a  violation  of  the  Act.*^ 

(29)  See  Eice  v.  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  503,   (42). 
Scofield  V.  Lake  S.  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  90,  111,   (51). 

Re  Relative  Tank  and  Bbl.  Rates  on  Oil,  2  I.  C.  O.  Rep.  365,   (65). 
Rice  V.  Western'  N.  Y.  &  P.  R.  Co.,  4  L  C.  C.  Rep.  131,   (111). 
Rice  V.  Cincinnati,  W  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  (147). 
Independent  Ref.  Asso.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  L  C.  0.  Rep.  415, 
(155-A). 

(30)  Penn  Ref.  Co.  v.  Western  N.  Y.  &  P.  R.  Co.,  208  U.  S.  208; 
28  Sup.  Ct.  268;   52  L.  Ed.  493,    (155-F). 

(31)  Planters'  Comp.  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  11  I. 
C.   C.  Rep.   382,  402-403,    (402). 

(32)  See  also  supra,   §§65-68,  and  §§149-151. 

(33)  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C.  0.,  200  U.  S.  361;  50  L. 
Ed.  515;  26  Sup.  Ct.  272,    (339-B). 

In   several   cases   before   the   Commission   prior   to   this    decision   that 
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167.  Same  Subject— Compromise  of  Debt  by  Allowances  on  Trans- 
portation Charges. 

From  a  decision  by  the  Supreme  Court,  construing  a  Colorado 
statute  similar  to  the  Federal  Act,  it  would  seem  that  the  compro- 
mise of  a  liquidated  debt  owed  by  a  railroad  to  a  shipper,  by  an 
allowance  on  freight  rates,  is  not  illegal,  where  the  debt  released 
is  clearly  equal  to  the  amount  of  the  allowance.  Where,  how- 
ever, the  fairness  of  the  transaction  is  not  obvious,  the  transac- 
tion amounts  to  an  unjust  discrimination  or  rebate.^*  In  the 
case  referred  to  it  was  held  that  the  set-off  relied  on  was  so  in- 
definite as  to  be  inadmissible  as  a  defense  to  the  charge  of  dis- 
crimination in  favor  of  the  shipper  with  whom  the  alleged  com- 
promise was  made. 

The  Supreme  Court  has  not  passed  expressly  on  the  question  as 
to  whether,  under  the  Act,  freight  rates  may  be  paid  in  anything 
but  money,  but  the  trend  of  the  decisions  by  the  Commission  and 
the  Circuit  Courts  is  clearly  to  the  effect  that  this  is  not  permissi- 
ble. The  Commission  has  recently  said  that  all  arrangements  for 
the  purchase  of  property  with  transportation  were  contrary  to  the 
principles  of  the  Act,  and  that  a  carrier  might  not  properly  pay 
for  a  switch  by  allowances  out  of  freight  rates.^" 

body  said  that  it  was  powerless  to  prevent  such  a  "device,"  and  that 
all  it  could  do  was  to  see  to  it  that  the  rates  charged  independent  ship- 
pers were  reasonable. 

Coxe  V.  Lehigh  Valley  R.  Co.,  4  I.  C.  C.  Rep.  535,    (124-A). 

Haddock  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  296,   (120). 

Willson  V.  Rook  Creek  R.  Co.,  7  I.  C.  C.  Rep.  33,  98,  (219),  (see  dis- 
senting opinion). 

Re  Chicago  G.  W.  R.  Co.,  7  I.  C.  C.  Rep.  33,   (214). 

McGrew  v.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  330. 

Since  the  decision  by  the  Supreme  Court,  the  Commission  might  take 
a  different  view. 

(34)  Goodridge  v.  Union  Pac.  R.  Co.,  37  Fed.  182,   (68-A). 

Union  Pac.  R.  Co.  v.  Goodridge,  149  U.  S.  680;  37  L.  Ed.  986;  13  Sup. 
Ct.   970,    (68-B). 

See  also  I.  C.  C.  v.  Chesapeake  &  0.  R.  Co.,  128  Fed.  59,  64,  (339-A), 
(semble). 

Compare  Lincoln  Bd.  of  Tr.  v.  Burlington  &  M.  R.  Co.,  2  I.  C.  C.  Rep. 
147,   150,    (55). 

(35)  Weleetka  L.  &  W.  Co.  v.  Fort  8.  &  W.  R.  Co.,  12  I.  C.  C.  Rep. 
503,  505,   (651). 

See  also  Admin.  Rul.  No.  48,  holding  that  a  shipper  may  not  proper- 
ly offset  an  independent  money  demand  against  a  claim  for  freight.    Also 


REBATES  AND  OTHER  DEVICES  263 

168.    Same  Subject— Miscellaneous  "  Devices." 

A  lease  of  a  wharf  by  a  Terminal  Company  to  a  particular 
shipper,  relieving  him  from  wharfage  charges  exacted  from  other 
shippers,  and  giving  him  special  facilities  for  storing  and  treating 
commodities  which  other  shippers  could  not  obtain  at  like  expense, 
has  been  held  to  constitute  an  undue  preference,  where  by  rea- 
son of  lack  of  space  the  Terminal  Company  could  not  have  made 
similar  arrangements  with  complainant's  competitors.^* 

The  placing  of  false  weights  on  goods  by  a  shipper,  with  the 
connivance  of  the  carrier,  is  an  illegal  "device,"  as  is  the  giving 
of  rebates  ostensibly  on  shipments  made  prior  to  the  Act  in  return 
for  present  traffic  at  regular  rates.^'^ 

The  allowance  of  free  cartage,*^  or  of  free  storage  ^9  to  some 
and  not  to  others,  or  the  repayment  of  storage  charges  to  favored 
shippers,*"  or  the  exaction  of  a  switching  charge  against  one  and 
not  against  others,*^  may  amount  to  a  rebate  forbidden  by  the 
Act. 

The  transportation  of  local  freight  at  proportional  through. 

Admin.  Rul.  No..  95,  (June  30th,  1908),  and  Tar.  Circ.  15-A,  Rule  67, 
where  the  Commission  held  that  nothing  but  money  could  lawfully  be 
accepted  in  payment  for  transportation. 

But  see  Chicago  &  A.  R.  Co.  v.  U.  S.,  15'6  Fed.  558,  560;  84  C.  O.  A. 
324,    (430-B). 

Smith  V.  Northern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  208,  211-212,    (28). 

Curry  v.  Kansas  &  C.  P.  R.  Co.,  58  Kas.  6;  48  Pac.  579,  (1397). 

See  also  U.  S.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  163  Fed.  Ill,   (662). 

U.  S.  V.  Chicago,  I.  &  L.  R.  Co.,  163  Fed.  114,  (663). 

The  last  two  cases  really  turned  on  the  question  of  departure  from  tariff 
rates  under  Section  6  and  the  Blkins  Act. 

See  infra.  Chaps.  XIX  and  XXVII. 

(5_6)  Bichenberg  v.  Southern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  250, 
(691). 

(37)  Re  Underbilling  1  I.  C.  C.  Rep.  633,   (1889). 

In  this  case  several  other  devices  are  ennmerated  and  discussed. 
See  also  Re  Rates,  etc.,  13  I.  C.  C.  Rep.  123,  212,   (1908). 
Admin.   Rul.  No.   24. 

(38)  U.  S.  V.  Chicago  &  A.  R.  Co.,  148  Fed.  646,   (430-A). 

(39)  American  W.  Asso.  v.  Illinois  Cent.  R.  Co.,  7  I.  C.  C.  Rep.  556, 
(247). 

(40)  U.  S.  V.  Staudfl,rd  Oil  Co.,  148  Fed.  719,    (447). 

(41)  Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359;  59  C.  C.  A.  487, 
(815). 
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rates  on  presentation  of  false  "expense  bills"  purporting  to  be 
receipts  for  freight  for  the  first  part  of  a  continuous  through 
journey,  is  obviously  an  illegal  device.*^ 

The  construction  of  a  coal  tariff  so  as  to  include  the  price  of 
the  coal  as  to  some  shippers  and  not  as  to  others  is  an  illegal  de- 
vice.^8 

A  method  of  estimating  weights  on  oil  shipments,  whereby  tank 
shippers  (Standard  Oil  Company)  were  given  an  improper  ad- 
vantage over  shippers  in  barrels,  has  been  held  to  amount  to  a 
rebate.**  The  practice  of  estimating  weights  is  not,  however, 
necessarily  improper  if  fairly  carried  out.*^ 

Unreasonable  allowances  to  tank  shippers  on  account  of  leak- 
age have  also  been  held  to  constitute  a  violation  of  the  Act.'*' 

The  reservation  by  an  initial  carrier  of  the  right  to  route  traf- 
fic beyond  its  own  line,  as  a  condition  of  allowing  through  rates, 
does  not  amount  to  an  unjust  discrimination.*'' 

(42)  U.  S.  V.  Michigan  Cent.  K.  Co.,  43  Fed.  26,   (108). 

Cf.  also  Eioe  v.  St.  Louis  S.  W.  R.  Co.,  5  I.  C.  C.  Rep.  660,    (168). 

(43)  Re  Atchison,  T.  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  473,   (367). 

(44)  Rice  v.  Cincinnati  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  226, 
(147). 

(45)  See  Barrow  v.  Yazoo  &  M.  V.  R.  Co.,  10  I.  C.  C.  Rep.  333,  334, 
(353). 

White  V.  Baltimore  &  O.  S.  W.  R.  Co.,  12  I.  C.  C.  Rep.  SOB,   (512). 
But  of.  Romona  Stone  Co.  v.   Vandalia  R.   Co.,   13  I.  C.  C.  Rep.   115, 
117,    (583). 

(46)  Rice  v.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  O.  Rep.  131,  156, 
(111). 

Rice  V.  Cincinnati  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  227,   (147). 

(47)  Southern  Pac.  R.  Co.  v.  I.  C.  C,  200  U.  S.  636;  26  Sup.  Gt. 
330;  50  L.  Ed.  585,  (302-E). 
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DISCRIMINATIONS    AND    PREFERENCES — ^DISCRIMINATION    BETWEEN 

INDIVIDUALS    IN    RESPECT    TO    TRANSPORTATION    MATTERS 

OTHER    THAN    CHARGES    PROPER. 


169.  In       General — ^Burden       of 

Proof. 

170.  Car  Distribution. 

171.  Same      Subject — ^How     Far 

Carriers  may  Regard 
Their  Own  Interest  and 
Convenience  in  Distribut- 
ing Cars. 
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173.  Same      Subject — Cars      for 

Oranges. 


174.  Same      Subject — Cars      for 
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175.  Same  Subject — Foreign  Fuel 
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176.  Same  Subject  —  Individual 

or     Private    Cars — ^Decis- 
ions by  the  Commission. 

177.  Same  Subject — Federal    De- 

cisions on  Distribution  of 
Individual  Cars. 

178.  Switch  Connections. 

179.  Miscellaneous  Matters. 


169.    In  General— Burden  of  Troot. 

It  might  be  said  that  where  two  persons  are  charged  the  same 
rate,  but  one  receives  better  service  than  the  other,  since  the  value 
of  the  service  to  the  former  is  greater  than  to  the  latter,  this  in  the 
long  run  amounts  to  the  same  thing  as  according  the  same  service 
to  both  and  charging  one  a  higher  rate.  This  view  would  bring 
practically  every  case  of  discrimination  among  individuals  under 
Section  2,  but  it  is  not  believed  that  the  language  of  Section  2  will 
reasonably  bear  such  an  interpretation. 

There  are,  of  course,  a  number  of  cases  in  which  it  is  difficult 
to  decide  whether  there  is  presented  a  discrimination  in  charges 
under  Section  2,  or  a  preference  in  other  respects  under  Section  3. 
It  is  here  proposed  to  take  up  such  cases  of  discrimination  among 
individuals  as  would  seem  to  fall  under  Section  3  only. 

Section  i  of  the  Act,  as  amended  in  1906,  makes  it  the  statutory 
duty  of  the  carrier  to  provide  and  furnish  transportation  upon  a 
reasonable  request  therefor,  and  provides  that  the  term  trans- 
portation "shall  include  cars  and  other  vehicles  and  all  instrumen- 
talities and  facilities  of  shipment  or  carriage,  etc."  The  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  has  recently  held,  in 
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view  of  this  provision,  that  "when  it  is  shown  that  the  carrier 
has  not  supplied  the  facihties  demanded,  the  burden  is  upon  the 
defendant,  in  order  to  exonerate  itself  from  such  charge  of  undue 
preference,  to  show  that  it  is  pro  rating  its  cars  fairly  and  equally 
among  all  the  operators  who  are  similarly  situated  and  engaged  in 
transporting  freight  over  its  lines."  ^ 

170.    Car  Distribution. 

In  many  occupations,  particularly  in  the  mining  of  coal,  success 
or  failure  depends  upon  an  adequate  and  regular  supply  of  cars  in 
which  to  ship  the  product,  and  the  railroads  thus  have  it  in  their 
power  to  ruin  one  shipper  and  to  bring  prosperity  to  another  by 
manipulation  of  the  car  supply  to  either .2 

In  times  when  cars  are  plenty,  all  shippers  can  usually  secure  as 
many  as  they  need,  but  occasionally,  on  account  of  a  strike  or  of  an 
unusual  demand  for  cars  in  a  certain  region,  there  is  what  is 
known  as  a  "car  famine."  The  available  cars  not  being  sufficient 
to  meet  the  demands  of  all  shippers,  great  opporttmity  for  favor- 
itism presents  itself. 

A  railroad  is  required,  as  a  common  carrier,  to  maintain  only 
sufficient  equipment  to  handle  its  ordinary  business,  and  need  not 
keep  on  hand  sufficient  cars  to  meet  the  demand  during  an  unusual 
rush.  At  such  a  time  it  does  its  whole  duty  if  it  distributes  its 
available  equipment  ratably  among  all  shippers  on  some  equitable 
basis,  without  unduly  preferring  any  one.^ 

(1)  U.  8.  ex  rel.  Pitcaim  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  165  Fed. 
113,  125,   (495-B). 

(2)  See  Fifer  C.  in  Parks  v.  Cincinnati  &  M.  V.  R.  Co.,  10  I.  C.  C. 
Rep.,  47,  61,  (337). 

U.  S.  ex  rel.  Kingwood  Co.  v.  West  Va.  N.  R.  Co.,  et  al.,  125  Fed.  252, 
256,   (SaO-A). 

(3)  Riddle  Dean  &  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  1  I.  C.  C.  Rep.  374, 
386,  (34). 

Riddle  Dean  &  Co.  v.  New  York,  L.  B.  &  W.  R.  Co.,  et  al.,  1  I.  C.  0. 
Rep.,  594,  603,   (43). 

Hawkins  v.  Lake  Shore  and  M.  S.  R.  Co.,  9  I.  C.  C.  Rep.,  207,  212, 
214,  (303). 

Cox  V.  St.  Louis  &  IS.  F.  R.  Co.,  14  I.  C.  C.  Rep.  464,  (708). 

Helliwell  v.  Grand  Tr.  Ry.  of  Can.,  7  Fed.  68,  (1881). 

U.  IS.  ex  rel.  Logan  Coal  Co.  v.  Penna.  R.  Co.,  154  Fed.  497,  505,  (511). 
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If  it  refuses  to  furnish  cars  to  any  shipper  while  furnishing 
them  to  others  similarly  situated,  this  is  an  undue  preference  for- 
bidden by  the  Act,  which  will  entitle  the  prejudiced  shipper  to 
reparation  and  to  such  other  rehef  as  the  Act  affords.*  The  same 
is,  of  course,  true  where  the  railroad  refuses  to  give  a  shipper  cars 
except  on  compliance  with  an  unreasonable  rule,  not  imposed  on 
his  competitors.^ 

Where  a  railroad  makes  an  arrangement  with  certain  ware- 
housemen under  which  they  are  permitted  to  locate  along  its 
right  of  way,  and  adopts  a  rule  requiring  that  all  orders  or  requi- 
stitions  for  cars  in  which  to  ship  grain  stored  therein 
must  be  made  through  the  warehousemen,  the  latter  thereby  be- 
come the  agents  of  the  carrier  and  it  is  bound  to  see  to  it  that  no 
unjust  discrimination  results  to  shippers  having  grain  stored  in 
such  warehouses.** 

171.    Same  Subject — How  Far  Carriers  Ilay  Kegard  Their  Own 
Interest  and  Convenience  in  Distributing  Cars. 

The  question  as  to  what  extent  a  railroad  may  regard  its  own 
interest  in  distributing  cars  in  time  of  car- famine  has  given  rise  to 
a  number  of  decisions. 

■     A  carrier  is  not  required  to  allow  cars  to  go  off  its  own  line.'' 
Similarly,  it  is  not  an  undue  preference  to  refuse  cars  to  one  desir- 

State  ex  rel.  MeComb  v.  Chicago,  B.  &  Q.  R.  Co.,  71  Neb.  593,  99  N. 
W.  309,  (1904). 

See  also  Eichmond  Elevator  Co.  v.  Pere  M.  R.  Co.,  10  I.  C.  C.  Eep.  629, 
637,   (372). 

Jessup  Co.  V.  Piper,  133  Fed.  108,  (1902). 

(4)  Heck  V.  East  Tennessee,  Va.  &  Ga.  R.  Co.,  et  al.,  1  I.  C.  C.  Kep. 
495,   (41). 

Hawkins  v.  Lake  8.  &  M.  S.  E.  Co.,  et  al.,  9  I.  C.  C.  Rep.  207,  212,  (303) . 
Eaton  V.  Cincinnati,  H.  &  D.  R.  Co.,  11  I.  C.  C.  Rep.  619,  (431). 
As  to  whether  discriminations  between  non-competitive  shippers  or  com- 
modities are  forbidden  by  the  Act,  see  supra,  §§127-130. 

(5)  Maolioon  v.  Chicago  &  N.  W.  R.  Co.,  5  I.  C.  C.  Rep.  84,  (141). 

(6)  U.  S.  ex  rel.  Northwestern  Warehouse  Co  v.  Oregon  R.  &  N.  Co., 
159  Fed.  975,   (587). 

(7)  Riddle  Dean  &  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  1  I.  C.  C.  Rep.  374, 
385-386,  (34). 

See  also  Memphis  Frt.  Bur.  v.  Fort  Smith  &  W.  R.  Co.,  et  al.,  13  I. 
C.  C.  Rep.  1,8,  (561). 
Wagner  &  Co.  v.  Detroit  &  M.  R.  Co.,  et  al.,  13  I.  C.  C.  Rep.,  160,  (591). 
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ing  to  ship  into  an  embargoed  territory,  although  cars  are  being 
furnished  to  others  shipping  to  non-embargoed  points.^ 

In  one  case  the  Commission  intimated  that  the  railroad  might 
properly  use  its  cars  in  transporting  commodities  yielding  it  a 
greater  return  in  freight,®  but  in  an  earlier  case  it  held  that  a  re- 
fusal to  furnish  cars  was  not  justified  by  the  fact  that  they  could 
be  more  profitably  employed  in  transporting  other  commodities.^** 
In  still  another  case  it  was  held  that  the  railroad  was  not  justified, 
in  time  of  car-famine,  in  placing  all  its  cars  in  the  hands  of  a  few 
large  shippers,  although  the  cars  were  thus  able  to  do  greater 
service.ii 

It  would  seem  that,  in  time  of  scarcity  of  cars  for  coal  ship- 
ments, a  railroad  is  justified  in  refusing  to  allow  coal  cars  to  be 
loaded  by  wagons  on  its  railroad  switch,  permitting  loading  only 
from  tipples  or  on  private  switches.  ^^     In  a  recent  case  Judge 

Traer  v.  Chicago  &  A.  E.  Co.,  et  al.,  13  I.  C.  0.  Kep.  451,  456,  (631-A). 

In  the  case  last  cited  Clark,  C,  said: 

"The  carrier  owes  a  special  duty  to  shippers  who  are  entirely  dependent 
upon  it  for  transportation  facilities.  ...  It  may  not  be  compelled  to 
nor  may  it  voluntarily  divert  its  equipment  from  its  own  line  to  shippers 
on  another  line  when  to  do  so  would  deprive  its  local  shippers  of  needed 
equipment." 

See  also  Schwager,  et  al.  v.  Great  Nor.  R.  Co.,  12  I.  C.  C.  Rep.  521,  524, 
525,   (553). 

Cox  v.  St.  Louis  &  S.  I.  R.  Co.,  14  I.  C.  C.  Rep.  464,  (708). 

(8)  Parks  v.  Cincinnati  &  M.  V.  R.  Co.,  10  I.  C.  C.  Rep.  47  (337). 

(9)  Anthony  Salt  Co.,  et  al.  v.  Missouri  Pac.  R.  Co.,  et  al.,  5  I.  C.  0. 
Rep.  299,  309   (153). 

(10)  Riddle  Dean  &  Co.  v.  New  York,  L.  E.  &  .W.  R.  Co.,  et  al.^  1 
I.  C.  C.  Rep.  594,  604,  (43). 

(11)  Red  Rock  Fuel  Co.  v.  Baltimore  &  0.  R.  Co.,  11  I.  C.  C.  Rep.  438, 
45-6  (404). 

(12)  Thompson  v.  Penna.  R.  Co.,  10  I.  C.  C.  Rep.  640,   (373). 

Harp  V.  Choctaw,  O.  &  G.  R.  Co.  118  Fed.  169;  125  Fed.  445,  450-451; 
61  C.  C.  A.  Rep.  405,   (308-A,  308B). 

Robinson  v.  Baltimore  &  O.  R.  Co.,  129  Fed.  753;  64  C.  C.  A.  281,  (1904). 

Cf.  Glade  Coal  Co.  v.  Baltimore  &  0.  R.  Co.,  10  I.  C.  C.  Rep.  226,  (347). 

Galena  &  C.  V.  R.  Co.  v.  Rae,  18  111.  488,  ( 1857 ) . 

Little  R.  &  Ft.  8.  R.  Co.  v.  Oppenheimer,  64  Ark.  271,  43  8.  W.  15Q» 
44  L.  R.  A.  353,   (1897). 
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Morris,  in  the  District  of  Maryland,  approved  a  regulation  by  the 
defendant  company  designed  to  promote  prompt  unloading  and 
release  of  cars,  whereby  additional  cars  were  allowed  to  mines  un- 
loading and  returning  within  a  certain  average  time  cars  allotted 
to  them  in  the  previous  month.i*  This  decision  was  reversed,  how- 
ever, by  the  Circuit  Court  of  Appeals,  holding  that  the  regulation 
constituted  an  undue  preference  and  that  dispatch  in  unloading 
should  be  stimulated  by  proper  demurrage  charges  against  the 
tardy,  and  not  by  the  allowance  of  extra  facilities  to  the  prompt,  i* 

172.    Same  Subject— BTeiihods  of  Distributing  Cars  for  Coal. 

Discriminations  in  car-distribution  most  frequently  occur  in 
reference  to  cars  to  different  coal  mines.  The  Act  does  not  re- 
quire railroads  to  establish  a  system  of  mine  ratings  and  car-dis- 
tribution unless  this  is  necessary  to  prevent  discrimination  between 
its  patrons. i**  In  regions,  however,  where  during  certain  seasons 
of  year  there  is  a  shortage  of  cars,  the  carriers  have  generally 
adopted  some  method  of  apportioning  their  available  equipment 
among  the  mines.  No  standard  scheme  has  been  approved  by  the 
Courts  or  Commission,  it  being  recognized  that  different  methods 
may  suit  different  regions.  The  basis  of  distribution,  however, 
should  be  the  result  of  a  disinterested  and  intelligent  examina- 
tion of  the  mines  in  the  region  by  experts,  i® 

In  one  case  it  was  held  that  an  equitable  method  of  distribution 

Choctaw  O.  &  G.  E,.  Co.  v.  State,  73  Ark.  373;  84  S.  W.  502;  92  S.  W.  26, 
(1904). 

Compare  also  Hawkins  v.  Wheeling  &  L.  E.  R.  Co.,  9  I.  C.  C.  Rep.  212, 
214,   (1902). 

(13)  U.  S.  ex  rel.  Pitcairn  Coal  Co.  v.  Baltimore  &  O.  R.  R.  Co.,  154 
Fed.  108,  118,   (495-A). 

(14)  XJ.  S.  ex  rel.  Pitcairn  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  165  Fed. 
113,  128,   (495-B). 

(15)  Traer  V.  Chicago,  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep.  165,  168,  (679). 

(16)  U.  S.  Ex  rel.  Kingwood  Coal  Co.  v.  West  Va.,  Nor.  R.  Co.,  125 
Fed.  252,  255,    (320-A). 

Various  important  considerations  in  determining  the  respective  ratings 
of  various  mines  are  enumerated  in  the  above  case;  see  also  the  opinion  in 
the  same  case  before  the  Circuit  Court  of  Appeals,  134  Fed.  198,  67  C.  C. 
A.  220,  (320-B). 

As  to  different  methods  of  rating  see  also  State  ex  rel.  McComb  v.  Chi- 
cago, B.  &  Q.  Co.,  71  Neb.  593;  99  N.  W.  309,  (1904). 
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was  on  the  basis  of  the  number  of  coke  ovens  operated.^^ 
This  method  has  the  distinct  advantage  of  being  entirely  open, 
hence  preventing  any  secret  discrimination.  In  a  later  case,  how- 
ever, the  Commission  held  that  in  spite  of  the  advantage  of  this 
system,  and  although  it  was  equitable  when  originally  adopted  in 
the  Pocohontas  district,  it  had  become  unfair  under  changing  con- 
ditions. Its  discontinuance  was  ordered,  but  no  substitute  sug- 
gested.^* 

In  another  case  it  was  held  that  in  making  a  basis  for  allotment 
it  was  unfair  to  new  mines  to  count  actual  production  in  the  past 
as  two  units  and  possible  capacity  as  but  one  and  that  the  rat- 
ing must  be  based  solely  on  the  physical  capacity  of  the  mines  to 
furnish  coal  for  shipment. ^^ 

It  is  not  proper  to  base  a  rating  on  the  complainant's  output  at 
a  time  when  he  was  wrongfully  denied  the  use  of  cars.20 

New  mines  may  properly  be  allotted  a  reasonable  number  of 
cars  until  such  time  as  their  output  is  sufficient  to  determine  their 
proper  percentage.21 

A  system  of  distribution  has  been  approved  under  which  a 
number  of  extra  cars  were  allotted  to  certain  mines,  well  situated 

(17)  U.  S.  ex  rel.  Coffman  v.  Norfolk  &  W.  R.  Co.,  109  Fed.  831,  837-8, 
(254). 

See  also  U.  S.  ex  rel.  Greenbrier  Coal  Co.  v.  Norfolk  &  W.  R.  Co.,  138 
Fed.  849,  (389-A) ;  143  Fed.  266;  14  C.  C.  A.  404,  (389-B). 

(18)  Powhatan  Coal  Co.  v.  Norfolk  &  W.  R.  Co.,  13  I.  C.  C.  Rep.,  69 
(577). 

(19)  U.  S.  ex  rel.  Pitcalrn  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  165  Fed. 
113,  130,  (495-B),  reversing  154  Fed.  108,  (495-A). 

See  also,  however.  Rail  and  River  Coal  Co.  v.  Baltimore  &  Ohio  R.  Co., 
14  I.  C.  C.  Rep.,  86,  93-96,  (670). 

(20)  Eaton  v.  Cincinnati,  H.  &  D.  R.  Co.,  11  I.  C.  C.  Rep.  619,  622 
(431). 

(21)  U.  S.  ex  rel.  Pitcairn  Coal  Co.  v.  Baltimore  &  O.  R.  R.  Co.,  154 
Fed.  108,  117,   (495-A). 

The  decision  in  this  case  was  reversed  by  the  Circuit  Court  of  Appeals 
on  a  number  of  points,  but  the  point  for  which  it  is  here  cited  was  not 
passed  on,  165  Fed.  113,   (495-B). 

See  also  Rail  &  River  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  14  I.  C.  C. 
R«p.  86,  93,  (670).  (An  injunction  to  restrain  the  enforcement  of  the 
order  in  this  case  has  been  denied  by  the  Court) . 
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geographically,  to  make  up  for  a  charge  of  the  same  rate  to  them 
and  to  their  worse  situated  competitors.^* 

Where  several  mines  are  owned  by  one  shipper,  it  would  seem 
proper  to  allow  them  to  pool  thleir  percentages  of  cars  and  to 
throw  all  to  one  mine,  so  long  as  all  the  mines  keep  working,  but  it 
is  not  proper  to  allow  a  mine  which  is  not  being  worked  to  retain 
its  percentage  and  transfer  it  to  another  mine  in  the  same  owner- 
ship.23 

It  has  recently  been  held  that  in  estimating  the  pro-rata  share 
of  a  given  mine,  all  lie  cars  allotted  it  must  be  counted,  whether 
used  in  interstate  or  in  intra-state  shipments.*^ 

173.  Same  Subject— Cars  for  Oranges. 

The  Commission  has  been  asked  to  choose  between  two  methods 
of  car-distribution  in  force  in  the  orange  growing  region  of  Cali- 
fornia. By  one  of  these  methods, — ^the  "house-rule", — the  avail- 
able cars  were  distributed  in  proportion  to  the  fruit  ready  for 
shipment  in  the  packing  houses.  This  method  was  advocated  by 
the  jobbers,  while  the  growers  contended  that  the  fairer  method 
was  the  "crop-holding  rule,"  under  which  cars  were  allotted  on 
the  basis  of  the  fruit  on  the  trees.  The  Commission  refused  to 
commit  itself  to  either  method,  stating  that  although  the  "crop- 
holding  rule"  seemed  the  fairer,  the  "house-rule"  did  not  appear 
to  be  unduly  discriminatory  against  the  growers.^^ 

174.  Same  Subject — Cars  for  Company  Coal. 

Where  cars  are  delivered  at  a  given  mine  to  receive  coal  for  use 
in  engines  of  the  delivering  carrier,  according  to  some  authorities 

(22)  U.  S.  ex  rel.  Coffman  v.  Norfolk  &  W.  R.  Co.,  109  Fed.  831,  (254) . 

(23)  U.  S.  ex  rel.  Pitcairn  Coal  Co.  v.  Baltimore  &  0.  R.  Co.,  154  Fed. 
103,  116,  (495-A). 

See  also  Rail  &  River  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  14  I.  C.  C.  Rep. 
86,  97,  (670). 

(24)  Majestic  Coal  Co.  v.  Illinois  Cent.  R.  Co.,  1'62  Fed.  810,   (647). 
Chicago  &  A.  R.  Co.  v.  I.  C.  C,  000  Fed.  000,  (63  IB). 

Cf.  Reliance  Works  v.  Southern  Ry.  Co.,  13  I.  C.  C.  Rep.  48,  54,  (575). 
Also  supra  §27. 

(25)  California  Fr.  Gr.  Ex.  v.  Southern  Pac.  Co.,  12  I.  C.  0.  Rep.  653, 
(560).  • 


272  THE    INTERSTATE    COMMERCE    ACT. 

these  cars  need  not  be  counted  against  the  share  of  the  mine  so 
receiving  them.**  Other  cases,  however,  have  taken  the  oppo- 
site view.2''  The  latter  decisions  would  seem  to  be  unsound.  The 
advantage  given  by  the  carrier  in  such  cases  does  not  really  re- 
late to  transportation,  but  to  the  purchase  of  equipment,  and  this 
is  not  one  of  the  matters  covered  by  the  Act.*^ 

175.    Same  Subject— Foreign  Fuel  Cars. 

A  number  of  cases  have  arisen  involving  the  question  as  to  what 
is  the  proper  method  of  reckoning  cars  sent  by  foreign  roads  for 
fuel  coal. 

In  a  case  decided  in  1901  by  District  Judge  Jackson,  in  the  Cir- 
cuit Court  for  the  District  of  West  Virginia,  it  was  held  that  a 
shipper  who  shipped  no  fuel  coal  to  other  railroads  had  no  valid 
cause  of  complaint,  by  reason  of  the  fact  that  in  apportioning  cars 
to  the  region  in  which  his  mine  was  located,  the  railroad  did  not 
charge  against  the  percentage  of  shippers  selling  fuel  coal  to  other 
railroads,  the  cars  sent  by  such  foreign  roads  for  their  coal.*^ 

In  a  decision  by  Judge  Holland,  in  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania,  in  July,  1907,  it  was  held  that  it 
was  not  an  unjust  discrimination  against  the  relator,  a  shipper  of 
foreign  railway  coal,  for  defendant  to  enforce  a  method  of  car- 
distribution  under  which  foreign  fuel  cars  were  charged  against 
the  rated  capacity  of  the  mines.^° 

In   September,   1908,  the  Circuit  Court  of  Appeals  for  the 

(26)  Chicago  &  A.  R.  Co.  v.  I.  O.  C.  Rep.,  000  Fed.  000,  (631-B),. 
(reversing  Royal  Coal  Co.  v.  Southern  Ry.  Cb.,  13  I.  O.  O.  Rep.  440),. 
(630). 

Lehigh  Val.  R.  Co.  v.  Rainey,  112  Fed.  487,   (1902). 

In  the  first  of  the  above  cases  the  court  said  that  shipments  in  com- 
pany cars  should  be  excluded  in  determining  the  capacity  of  the  mines  oa 
which  their  ratings  were  based. 

(27)  U.  S.  ex  rel.  Logan  Coal  Co.  v.  Penna.  R.  Co.,  154  Fed.  497,  503, 
(511). 

U.  S.  ex  rel.  Pitcairn  Co.  v.  Baltimore  &  O.  R.  R.  Co.,  165  Fed.  113,  126, 
(495-B),  (reversing  154  Fed.  108,  118),  (495-A). 

(28)  See  supra  §§23,  123,  131. 

(29)  U.  S.  ex  rel.  Coffman  v.  Norfolk  &  W.  R.  Co.,  109  Fed.  831,  836,. 
(254). 

(30)  U.  S.  ex  rel.  Logan  Coal  Co.  v.  Penna.  R.  Co.,  154  Fed.  497,  498,. 
503  (511). 
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Fourth  Circuit  held  that  a  shipper  who  did  not  sell  coal  to  for- 
eign roads  was  unduly  prejudiced  by  defendant's  method  of  car- 
distribution,  which  did  not  charge  such  cars  against  the  pro  rata 
share  of  the  mines  receiving  them.^^ 

In  Ohio  R.  Co.  v.  Hocking  Val.  R.  Co.,'*  the  Commission  had 
followed  the  latter  principle,  and  prescribed  the  same  rule  for 
foreign  fuel  cars  as  for  individual  or  private  cars  belonging  to 
shippers,  holding  that  they  must  be  charged  against  the  percent- 
age of  the  mine  using  them,  even  though  the  foreign  roads  threat^ 
ened  to  cut  oflF  the  supply  unless  their  cars  were  excluded  from 
the  rating.  *3 

176.    Same  Subject — Individual  or  Private  Cars — ^Decisions  by  tbe 
Commission. 

As  to  individual  or  private  coal  cars  owned  by  shippers,  there 
are  a  number  of  cases.  In  an  early  decision  by  the  Commission, 
it  was  said  that  where  a  railroad  did  not  itself  own  a  particular 
class  of  cars  and  leased  those  owned  by  some  shipper,  the  cars  so 
leased  or  used  ought  properly  to  be  held  for  the  use  of  all  ship- 
pers, but  if  this  was  impracticable,  at  least  the  railroad  should  see 
to  it  that  the  shipper  owning  the  cars  received  no  advantage  in 
rates  thereby.'*  In  later  decisions  the  Commission  also  gave  ex- 
pression to  a  similar  thought,  its  opinion  evidently  being  that  al- 
though a  shipper  might  stipulate  for  the  use  of  his  own  cars,  the 
railroad  was  bound  to  see  to  it  that  by  having  such  cars,  his  com- 
petitors, who  could  not  afford  them,  were  none  the  worse  off.'" 

(31)  TJ.  S.  ex  rel.  Piteairn  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  165 
Fed.  113;  C.  C.  A.   (495-B),  reversing  154  Fed.  108,  117,   (495-A). 

(32)  12  I.  C.  C.  Rep.  398,  (July,  1907),  (526). 
See  quotation  infra.  §176. 

(33)  See  also  Royal  Coal  Co.  v.  Southern  R.  Co.,  13  I.  C.  0.  Rep.  440, 
(630). 

Affirmed  on  this  point  in  Chicago  &  A.  R.  Co.  v.  I.  C.  C.  Rep.,  000  Fed. 
000,   (631-B). 

(34)  Rice  v.  Louisville  &  N.  R.  Co.,  1  I.  C.  0.  Rep.,  503,  548  (42). 

(35)  See  Scofield  v.  Lake  S.  &  M.  S.  R.  Co.,  2  I.  C.  0.  Rep.,  90,  119, 
(51). 

Re  Relative  Tank  &  Bbl.  Rates  on  Oil,  2  I.  C.  C.  Rep.  365,  (65). 
Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.,  131,  149,  (111). 
Shamberg  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  630,  661,  (127). 
Rice  V.  Cincinnati,  W.  &  B.  R.  Co.,  5  I.  C.  C.  Rep.  193,  212,  (147) . 

18 
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In  Ohio  R.  Com.  v.  Hocking  Val.  R.  Co.,*^  the  Commission 
prescribed  the  following  rule  for  reckoning  individual  and  for- 
eign fuel  cars: 

"The  total  of  the  foreign  railway  fuel  cars,  the  private  cars  and 
the  system  cars  should  be  taken  into  consideration  in  determining 
the  distribution.  If  the  number  of  foreign  railway  fuel  cars  or  of 
private  or  leased  cars  is  less  than  the  percentage  or  proportion  of 
the  company  to  which  such  cars  are  consigned  or  assigned,  that 
company  should  be  given  all  of  the  foreign  railway  fuel  cars  con- 
signed to  it  and  all  of  the  private  or  leased  cars  belonging  to  it, 
and  a  sufficient  number  of  system  cars  to  make  up  its  proportion. 
On  the  other  hand,  if  the  number  of  foreign  railway  fuel  cars 
consigned  to  it  and  of  private  cars  assigned  to  it  is  greater  than 
its  proportion,  all  such  cars  so  consigned  or  assigned  to  it  should 
be  delivered  to  it  and  the  available  system  cars  should  be  divided 
among  the  other  operators  on  the  basis  of  a  changed  percentage 
because  of  the  elimination  of  the  company  or  companies  to  which 
the  foreign  railway  fuel  cars  and  private  cars  have  been  consigned, 
assigned,  and  delivered." 

177.    Same  Subject — Federal  Decisions  on  Distribution  of  Indi- 
vidual Cars. 

The  Federal  Courts  have  several  times  passed  on  the  question 
of  the  allotment  of  individual  cars.  In  the  CofFman  case  it  was 
said  that  if  the  relator  secured  individual  cars,  which  he  leased  or 
sold  on  the  installment  plan  to  the  defendant,  such  cars  must  be 
applied  to  the  accommodation  of  all  shippers  alike.^'^ 

Independent  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  E.  Co.,  5  I.  C.  C.  Rep. 
415,  431,  440,   (155-A). 

Truck  Farmers'  Ass'n.  v.  Northeastern  E.  of  S.  Carolina,  6  I.  C.  C.  Eep. 
295,  316,    (191-A). 

Ee  Transportation  of  Fruit,  11  I.  C.  C.  Rep.  129,  137,  (357-B). 

(36)  12  I.  C.  C.  Eep.  398,  409,  (526). 
See  also  report  on  coal,  p.  49,  et  seq. 

Eail  &  River  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  14  I.  C.  C.  Rep.  86, 
(670). 

(An  injunction  to  restrain  the  enforcement  of  the  order  issued  in  this 
case  has  been  denied  by  the  court.) 

(37)  U.  S.  ex  rel  CoflFman  v.  Norfolk  &  W.  R.  Co.,  109  Fed.  831,  836-7, 
(254). 

See  also  Chicago  &  A.  R.  Co.  v.  I.  C.  C.  Rep.  000  Fed.  000,  000,  (631-B). 
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In  two  later  cases,  in  which  no  opinions  were  filed,  it  was  held 
that  individual  cars  need  not  be  charged  against  the  percentages 
of  the  mines  owning  them.^s 

In  the  Pitcaim  Coal  Company  case  it  was  held  that  a  rule  under 
which  shippers  were  given  the  exclusive  use  of  their  individual 
cars,  in  addition  to  their  regular  percentage  of  company  cars, 
worked  an  unjust  discrimination  against  relators  and  other  inde- 
pendent operators  who  owned  no  such  cars.^^ 

In  the  Logan  Coal  Company  case,  the  relator  was  the  owner  of 
individual  cars  and  complained  that  he  was  subjected  to  unjust  dis- 
crimination by  the  defendant's  method  of  allotment.  Under  this 
method  the  capacity  of  the  individual  and  foreign  fuel  cars  placed 
for  loading  at  a  given  mine  was  first  deducted  from  the  rated  ca- 
pacity of  the  mine,  and  the  result  used  as  the  rated  capacity  on 
which  the  company  cars  were  distributed.  Thus,  if  at  a  given 
time  there  were  only  company  cars  enough  to  handle  one-half  of 
the  rated  output  of  the  mines  in  the  region,  and  there  were  two 
mines  of  200  tons  rated  capacity  each,  one  of  which  had  individual 
cars  for  100  tons,  the  mine  having  no  such  cars  would  receive  cars 
for  ^o  per  cent,  of  200  tons  or  100  tons,  and  the  other  mine  would 
get  its  own  cars  plus  50  per  cent,  of  100  tons,  or  150  tons  in  all. 
It  was  held  that  the  owner  of  individual  cars  had  no  valid  cause 
of  complaint  because  his  cars  were  not  entirely  excluded  from  the 
calculation.*"  The  question  as  to  whether  this  rule  would  work 
an  unjust  discrimination  against  one  who  owned  no  individual 
cars  was,  of  course,  not  decided  in  this  case. 

In  Royal  Coal  Co.  v.  Southern  R.  Co.*^  however,  the  Com- 
mission held  that  the  above  method  of  reckoning  company  fuel 
cars  worked  an  unjust  discrimination  against  mines  not  having 
fuel  contracts  and  ordered  fuel  cars  to  be  charged  against  the 
mine  receiving  them  just  as  commercial  cars  were.  Doubtless  the 
same  decision  would  be  reached  in  case  of  individual  cars. 

(38)  See  U.  S.  ex  rel.  Pitcairn  Coal  Co.  v.  Baltimore  &  O.  E.  Co.,  154 
Fed.  108,  115,   (495-A). 

(39)  U.  S.  ex  rel  Pitcairn  Coal  Co.  v.  Baltimore  &  O.  E.  R.  Co.,  154 
Fed.  108,  112-116,   (495-A);  affirmed  165  Fed.  113,   (495-B). 

(40)  U.  S.  ex  rel.  Logan  Coal  Co.  v.  Pennsylvania  E.  Co.,  154  Fed.  497, 
498,  502-503,   (511). 

(41)  13  I.  C.  C.  Eep.  440,   (630). 
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In  Chicago  &  A.  R.  Co.  v.  I.  C.  C.,*^  the  Circuit  Court  of  Ap- 
peals held  that  individual  cars  were  to  be  treated  as  constituting 
a  part  of  the  carrier's  available  equipment. 

In  this  case  Judge  Baker  said : 

"A  charter  duty  of  railroads  is  to  provide  cars  as  well  as  tracks 
and  locomotives.  So  far  as  the  shipping  public  is  concerned,  it  is 
a  matter  of  indifference  whether  railroads  discharge  this  duty 

by  purchasing  or  by  renting  or  by  borrowing  cars 

In  our  judgment,  therefore,  the  so-called  'private'  cars,  if  ac- 
cepted by  an  interstate  carrier  for  use  by  it  in  transporting  a  com- 
modity in  commerce,  must  be  treated  as  constituting  a  part  of  the 
carrier's  available  commercial  equipment." 

It  has  not  been  definitely  held  that  a  shipper  would  not  be  un- 
duly prejudiced  by  allowing  an  owner  of  individual  cars  the  use 
of  all  his  cars,  where  the  number  exceeded  his  rated  capacity, 
although  in  the  Hocking  Valley  case  the  Commission  made  no 
restriction  on  the  exclusive  use  of  such  cars  by  the  owners 
thereof.** 

Other  cases  involving  questions  of  discrimination  in  car  distri- 
bution are  given  in  the  note.** 

178.    Switch  Coimectioiis.46 

A  railroad  buildiilg  a  switch  for  or  allowing  a  switch  connec- 
tion to  one  shipper  must  do  the  same  for  all  other  shippers  simi- 
larly situated,  and  to  refuse  to  do  so  constitutes  unjust  discrimi- 
nation,** but  this  is  not  true  unless  the  circumstances  and  condi- 

(42)  000  Fed.  000,   (631-B). 

See  also  Majestic  Coal  Co.  v.  111.  Cent.  B,.  Co.,  162  Fed.  810,   (647). 

(43)  Ohio  R.  Com.  v.  Hocking  Val.  R.  Co.,  12  I.  C.  C.  Rep.  398  (526). 
See,  however,  Ruttle  v.  Pere  Marquette  R.  Co.,  13  I.  C.  C.  Rep.  179, 

(595). 
See  also  Royal  Coal  Co.  v.  Southern  R.  Co.,  13  I.  C.  C.  Rep.  440,  (630). 
Traer  v.  Chicago  &  A.  R.  Co.,  13  I.  C.  C.  Rep.  451,  (631-A). 

(44)  U.  S.  V.  Baltimore  &  0.  R.  Co.,  153  Fed.  997,  (475). 

State  ex  rel.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  47  Oh.  130;  7  L.  R.  A. 
319n;  23  N.  E.  928. 

MaoMurray  v.  Union  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  531,  (639). 

(45)  See  also  infra.  Chap.  XXII. 

(46)  Red  Rock  Fuel  Co.  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C  Rep. 
438,    (404). 

Interstate  Stk.  Yds.  Co.  v.  Indianapolis  U.  R.  Co.,  99  Fed.  472,  (276). 
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tions  in  the  two  cases  are  substantially  similar,  and  such  is  not  the 
case  where  the  switch  connection  desired  by  complainant  is  for 
shipments  of  live  stock,  while  that  allowed  to  others  is  for  dead 
freight  only.*^  Nor  is  a  railroad  bound  to  put  in  a  switch  for  one 
at  its  own  expense,  because  it  allowed  others  to  build  them  at  their 
expense.*^  It  is  justified  in  refusing  to  allow  a  switch  connec- 
tion at  an  inconvenient  location,^*  and  such  refusal  is  not  an  un- 
just discrimination  unless  it  appear  that  the  switch  asked  for  is 
reasonably  practicable  to  put  in,  will  furnish  sufficient  business  to 
warrant  it,  and  unless  the  shipper  desiring  it  agrees  to  pay  the  cus- 
tomary part  of  the  expense  of  construction  .^'^ 

179.    Miscellaiiieous  Hatters. 

It  is  an  undue  preference  to  refuse  carload  rates  to  certain 
commodities  while  allowing  such  to  other  articles  of  the  same 
class.*!    The  same  is  true  of  mixed  carload  rates.''* 

It  has  been  held  an  undue  preference  to  allow  the  owners  of 
warehouses  situated  on  a  railroad  switch  to  unload  from  it  into 
their  warehouses,  while  refusing  to  permit  others  whose  ware- 
houses were  situated  a  short  distance  from  the  switch  to  unload 
into  wagons  from  cars  standing  on  the  switch.*^ 

Although  after  a  period  of  scarcity  of  cars  a  railroad  is  not 
bound  to  notify  shippers  that  there  is  a  supply  on  hand,  if  it  gives 
notice  of  this  fact  to  one,  it  would  seem  that  it  should  do  so 
to  all.B4 

(47)  Butchers',  etc.  Co.  v.  Louisville  &  N.  E.  Co.,  67  Fed.  35;  14  C. 
C.  A.  Eep.  290;  31  U.  S.  App.  Rep.  252,  (194). 

(48)  Mount  Vernon  Milling  Co.  v.  Chicago,  M.  &  St.  P.  E.  Co.,  7  I. 
O.  C.  Eep.  194,  (224). 

(49)  Harp  v.  Choctaw  0.  &  G.  E.  Co.,  118  Fed.  169,  (308-A) ;  125  Fed. 
445;  61  C.  C.  A.  Eep.  405,  (308-B). 

(50)  U.  S.  V.  Baltimore  &  O.  E.  Co.,  153  Fed.  997,  (475). 

(51)  Brownell  v.  Columbus  &  C.  M.  E.  Co.,  5  I.  C.  C.  Eep.  638,  650, 
(167). 

(52)  Teotmiseh  Celery  Co.  v.  Cincinnati,  J.  &  M.  E.  Co.,  5  I.  C.  C.  Rep. 
863,    (169). 

Roth  V.  Texas  &  P.  R.  Co.,  9  I.  C  C.  Eep.  602,   (326). 

(53)  Miner  v.  New  York,  N.  H.  &  H.  R.  Co.,  11  I.  C.  C.  Eep.  422,  (403) . 

(54)  Riddle  Dean  &  Co.  v.  Baltimore  &  0.  E.  Co.,  1  I.  C.  C.  Eep.,  608, 
023,  (44). 

See  also  Cowan  v.  Bond,  39  Fed.  54,  58,  (80). 
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A  railroad  may  not  allow  free  storage  to  some  and  not  to 
others ;  ^'^  and  the  same  is  true  of  free  cartage ;  ^®  or  of  elevation 
for  grain ; "''  or  of  the  privilege  of  milling  in  transit. ''^  Neither 
may  it  refuse  to  allow  other  shippers  to  receive  goods  without  first 
paying  the  freight  and  unjustly  refuse  this  to  complainant."*  It 
may  not  refuse  transportation  for  certain  commodities  while  trans- 
porting others  of  a  similar  kind.*"  Nor,  would  it  seem,  may  the 
carrier  unreasonably  discriminate  against  a  package  of  a  certain 
kind.81 

It  is  not  an  undue  preference  to  refuse  to  furnish  the  same  ter- 
minal facilities  for  every  kind  of  trafific ;  ^^  nor  to  guaranty  to  a 
theatrical  troup  travelling  on  a  party  rate  that  it  will  arrive  at  a 
certain  time,  while  giving  no  such  guaranty  to  individuals.** 

To  allow  a  through  route  to  one  mine  and  not  to  another  in  the 
same  region  is  an  unjust  discrimination.** 

It  has  been  held  that  where  first  class  tickets  are  sold  to  colored 


(55)  American  Warehousemen's  Ass'n.  v.  Illinois  0.  R.  Co.,  7  I.  C.  0. 
Rep.  556,  563,  564  (247). 

(56)  I.  C.  C.  Rep.  V.  Detroit  G.  H.  &  M.  R.  Co.,  167  TJ.  8.  633;   17 
Sup.  Ct.  Rep.  936,  (100-D),  (semble). 

(57)  Re-Allowanees  to  Elevators,  12  I.  C.  C.  Rep.  85,  (361-B). 

(58)  St.  Louis,  H.  &  G.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90, 
101,   (384-A). 

(59)  Phelps  V.  Texas  &  Pao.  R.  Co.,  6  I.  C.  C.  Rep.  36,  (171). 

(60)  Paxton  Tie  Co.  v.  Detroit  S.  R.  Co.,  10  I.  C.  C.  Rep.  422,   (363). 
See,  however,  supra  §§127-130  as  to  this  decision. 

(61)  Rhode  I.  Egg  &  Butter  Co.  v.  Lake  Shore  &  M.  S.  R.  Co.,  6  I.  C. 
C.  Rep.,  176,  185-6,  (182). 

But  see  Philadelphia  Trades  League  v.  Phila.,  W.  &  B.  R.  Co.,  8  L  C.  C. 
Rep.  368,   (274). 
And  supra  §63. 

(62)  Palmers  Hay,  etc.  ex.  v.  Penna.  R.  Co.,  9  I.  C.  C.  Rep.,  61,  66, 
()293). 

(63)  Foster  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  56  Fed.  434   (1893). 

(64)  Cardiff  Coal  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep. 
460,468,  (632). 
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persons,  accommodations  must  be  allowed  them  equal  to  the  fa- 
cilities furnished  to  white  passengers.*"* 

(65)     Councill  v.  Western  &  Atl.  R.  Co.,  1  I.  C.  C.  Rep.  339,  (33). 
Heard  v.  Georgia  R.  Co.,  1  I.  C.  C.  Rep.  423,   (37). 
Heard  v.  Georgia  R.  Co.,  3  I.  C.  C.  Rep.  Ill,  (79). 
Edwards  v.  Nashville,  C.  &  St.  L.  R.  Co.,  12  I.  C.  C.  Rep.  247,  (506). 
And  compare  McGuinn  v.  Forbes,  37  Fed.  «39,    (1889). 
Houok  V.  Southern  Pac.  R.  Co.,  38  Fed.  226,   (1888). 
Ab  to  the  jurisdiction  of  the  Commission  in  such  cases  see  supra,  §§129' 
130. 
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180.    Heasons  for  and  Purpose  of  the  Proihibition.  of  PTeferences 
among  Iiocalities. 

Prior  to  1887  there  had  grown  up,  particularly  in  the  South,  a 
system  of  rate-making,  called  the  Basing  Point,  or  Trade-Centre 
System,  by  which  certain  large  towns  were  given  particularly  low 
rates,  and  the  rates  to  surrounding  points  were  made  by  combining 
the  rate  to  the  "basing-point"  with  the  regular  local  rate  there- 
from to  the  outlying  town  or  village  in  question.  This  system  was 
followed  both  on  the  near  and  on  the  far  side  of  the  "Trade-Cen- 
tre" until  a  point  was  reached  where  a  lower  combination  was 
possible  on  some  other  basing  point,  when  the  latter  combination 
would  be  used. 

The  "Trade-Centres"  were  usually  points  where  two  or  more 
lines  centred  and  the  low  rates  were  mainly  the  result  of  the  com- 
petition of  such  roads,  but  their  choice  was  also  to  a  certain  ex- 
tent arbitrary  on  the  part  of  the  railroads,  the  result  of  their 
desire  to  centre  the  jobbing  traffic  at  as  few  points  as  possible.  It 
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could  thus  be  handled  more  cheaply  than  when  scattered  out 
among  a  number  of  small  subturban  towns. 

By  reason  of  the  advantage  in  rates  thus  obtained,  jobbers  at  the 
basing  point  could  sell  their  goods  in  the  surrounding  territory  at 
great  advantage  over  those  at  outlying  points,  and  this  greatly 
stimulated  the  growth  and  prosperity  of  the  trade  centres  at  the 
expense  of  their  less  fortunate  neighbors,  and  gave  rise  to  many 
complaints  on  the  part  of  the  latter. 

The  second  Section  of  the  English  Railway  and  Canal  Traffic 
Act  of  1854,  on  which  Section  3  of  our  Act  was  modeled,^  forbade 
the  giving  of  "any  undue  or  unreasonable  preference  or  advan- 
tage to  any  particular  person  or  company,  or  any  particular  de- 
scription of  traffic,  in  any  respect  whatsoever,"  but  did  not  ex- 
pressly forbid  the  preference  of  one  locality  over  another. 

The  insertion  in  our  Section  3  of  the  prohibition  against  the 
undue  preference  of  any  locality,  as  well  as  the  whole  of  Section 
4,^ — ^the  long  and  short  haul  clause, — was  an  attempt  to  protect 
small  outlying  points  from  the  alleged  abuses  connected  with  the 
"trade-centre"  system. 

181.     Scope  of  the  FroMbition. 

Neither  Section  3  nor  Section  4,  however,  forbids  every  pre- 
ference of  one  locality  over  another.  Section  3  making  unlawful 
only  such  prefejrences  and  advantages  as  are  "undue  and  unrea- 
sonable," and  Section  4  forbidding  a  greater  charge  for  a  shorter 
distance  only  where  the  two  hauls  are  "under  substantially  similar 
circumstances  and  conditions."  Mere  disparity  in  rates  is  not  for- 
bidden. Where  the  preference,  or  the  greater  charge  for  the  less 
distance  results  not  from  the  unreasonable  or  arbitrary  action  of 
the  carrier,  but  from  the  influence  of  compelling  conditions  be- 
yond its  control,  it  is  not  unlawful.  As  said  by  Commissioner 
Clements  in  Wilmington  Tar.  Assn.  v.  Cincinnati  P.  &  V.  R.  Co. :' 

(1)  Texas  and  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  222;  16  Sup. 
Ct.  666;  40  L.  Ea.  940,   (123-D). 

Trammell  v.  Clyde  S.  S.  Co.,  5  I.  C.  C.  Rep.  324,  372-381,  (154-A). 
And  supra,  Chap.  XII,  §  138,  n.5. 

(2)  Up  to  1885,  17  States  had  adopted  some  sort  of  a  long  and  short 
haul  statute.  These  are  summarized  in  the  4th  Annual  Report  of  the 
Commission,  (4  I.  C.  C.  Rep.  375-380). 

(3)  9  I.   C.  C.  Rep.   118,   157,    (298-A). 
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"Preferences  existing  under  relative  rates  to  competing  locali- 
ties must  be  shown  to  result  from  the  wrongful  action  of  the  car- 
rier or  carriers  before  it  or  they  can  be  required  to  readjust  the 
rates  in  question." 

In  delivering  the  opinion  of  the  Court  in  East  Tenn.  V.  &  G.  R. 
Co.  V.  I.  C.  C.,*  Mr.  Justice  White  said : 

"The  prohibition  of  the  third  section,  when  that  section  is  con- 
sidered in  its  proper  relation,  is  directed  against  unjust  discrimi- 
nation or  undue  preference  arising  from  the  voluntary  and  wrong- 
ful act  of  the  carriers  complained  of  as  having  given  undue  pre- 
ference, and  does  not  relate  to  acts  the  result  of  conditions  wholly 
beyond  the  control  of  such  carriers." 

In  order  unduly  to  prefer  one  locality  over  another,  the  defen- 
dant road  must  control  the  rate  and  traffic,  both  to  the  preferred 
point  and  to  that  complaining.  There  cannot  be  an  undue  pre- 
ference where  the  points  are  not  both  reached  by  the  same  line.' 

182.    Same  Subject— DistluctioiL  between  Problem  iinder  Sections 
3,  4  and  1. 

The  principal  controversies  which  have  arisen  with  regard  to 
preferences  among  localities  or  greater  charges  for  a  shorter  haul, 
relate  to  the  question  as  to  what  is  sufficient  in  a  given  case  to 
make  the  circumstances  and  conditions  dissimilar,  or  to 
render  the  preference  reasonable  and  not  undue.  Section  4,  as 
interpreted  by  our  courts,  probably  adds  nothing  to  Section  3,  any 
circumstance  of  "substantial  dissimilarity"  under  the  one  being  a 
valid  justification  of  a  preference  under  the  other.  In  McClelen 
V.  Southern  Ry.  Co.,'  Commissioner  Yeomans  said: 

"The  exaction  without  lawful  excuse,  of  a  greater  compensa- 
tion in  the  aggregate  for  the  shorter  than  for  the  longer  haul  over 
the  same  line  in  the  same  direction,  the  shorter  being  included 
in  the  longer,  which  is  forbidden  by  Section  4  of  the  Act  to 
Regulate  Commerce,  is  only  a  form  of  unjust  discrimination,  or 

(4)  181  U.  S.  1,  18;  21  Sup.  Ct.  516;  45  L.  Ed.  719,   (162-D). 

(5)  Central  Yel.  P.  Asso.  v.  Vicksburg,  S.  &  P.  Co.,  10  I.  C.  C.  Rep. 
193,  201,   (344). 

Eau  Claire  Bd.  of  Tr.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  5  I.  C.  C.  Rep. 
264,  294,   (151). 

But  see  p.  295  of  the  latter  case. 

(6)  «  I.  C.  C.  Rep.  588,  599,    (208-A). 
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undue  preference,  to  which,  it  seems,  Congress  desired  to  call  par- 
ticular attention  because  of  its  prevalence  in  certain  sections  of 
the  country."  "^ 

Section  3  of  course  covers  many  cases  of  undue  preferences 
among  localities  which  do  not  come  within  the  rule  of  Section  4.* 
Even  where  the  difference  in  conditions  would  justify  a  somewhat 
greater  charge  for  the  less  distance,  a  difference  in  the  rates  ac- 
tually charged,  greater  than  these  conditions  warrant,  will,  result  in 
an  undue  preference.  As  to  whether  the  latter  case  is  also  a  vio- 
lation of  Section  4  there  would  appear  to  be  some  doubt,  but  the 
better  opinion  would  seem  to  be  that  it  is  not.' 

Similarly,  a  rate  may  be  reasonable  per  se  under  Section  i  but 
may  create  an  undue  preference  of  some  competing  point  which 
has  an  unreasonably  low  rate.*"  So,  also,  the  same  charge  for  the 
greater  distance  on  the  same  line,  although  not  a  violation  of 
Section  4,  may  constitute  an  undue  preference  of  the  more  distant 
point  or  be  cogent  evidence  that  the  rate  to  the  nearer  locality  is 
unreasonable.^^ 

(7)  See  also  East  Tenn.,  V.  &  G-.  E.  Co.  v.  I.  C.  C,  181  U.  S.  1, 
19;  21  Sup.  Ct.  516;  45  L.  Ed.  719,   (162-D). 

I.  C.  C.  V.  Nashville  C.  &  Sjt.  L.  R.  Co.,  120  Fed.  934,  (281-B). 
I.  C.  C.  V.  Southern  E.  Co.,  117  Fed.  741;  122  Fed.  800,  (377-C). 
Bovaird  Co.  v.  Atchison,  T.  &  S.  F.  E.   Co.,  13  I.  0.  C.  Rep.  56,  66, 
(576). 

(8)  Such  as  rates  to  a  more  distant  point  higher  by  an  unreason- 
able amount  than  those  to  a.  less  distant;  or  discriminating  rates  on  two 
parallel   lines  controlled  by  the  same  railroad. 

See,  for  example,  Farmington  Board  of  Trade  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  1  I.  C.  C.  Rep.  215,  (29). 
Raymond  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  I.  C.  C.  Rep.  230,  (30). 
Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.  131,  140-141,  (111). 

(9)  See  Marten  v.  Louisville  &  N.  R.  Co.,  9  I.  C.  C.  Rep.  581,  601, 
(325). 

Gardner  v.  Southern  K.  Co.,  10  I.  C.  C.  Rep.  342,  348,   (355). 
East  Tenn.  V.  &  G.  R.  Co.  v.  I.  C.  C,  181  U.  S.  1,  22;  21  Sup.  Ct.  516; 
43  L.  Ed.  719,  (162-D),  infra,  §203. 

(10)  Lynchburg  Bd.  of  Tr.  v.  Old  Dom.  S.  S.  Co.,  6  I.  0.  C.  Rep. 
632,  645,   (211). 

(11)  See  James  &  Mayer  Co.  v.  Cin.  N.  O.  &  T.  P.  Ry.  Co.,  4  I.  0. 
C.  Rep.  744,  751,   (132-A). 

Milk  Prod.  Asso.  v.  Delaware,  L.  &  N.  R.  Co.,  7  L  C.  C.  Rep.  92,  163, 
(220). 

Gary  v.  Eureka  Sp.  R.  Co.,  7  I.  C.  C.  Rep.  286,  310,  (235),  and  cases, 
supra,  §§59-60,  and  infra,  §203. 
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183.  Questions  of  Reasonableaess  of  Freferenoes  under  Section 

3,  or  of  Similarity  of  Circumstances  under  Section  4,  are 
Questions  of  Pact. 

Questions  arising  under  Sections  3  and  4  are  questions  of  fact. 
In  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,12  Mr.  Justice  Shiras,  in  de- 
livering the  opinion  of  the  Court,  said : 

"As  the  third  section  of  the  Act,  which  forbids  the  making  or 
giving  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person  or  locality,  does  not  define  what,  under  that  sec- 
tion, shall  constitute  a  preference  or  advantage  to  be  undue  or 
unreasonable,  and  as  the  fourth  section,  which  forbids  the  charg- 
ing or  receiving  greater  compensation  in  the  aggregate  for  the 
transportation  of  like  kinds  of  property  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  under  substantially  similar 
circumstances  and  conditions,  does  not  define  or  describe  in 
what  the  similarity  or  dissimilarity  of  circumstances  and  condi- 
tions shall  consist,  it  cannot  be  doubted  that  whether,  in  particular 
instances,  there  has  been  an  undue  or  unreasonable  prejudice  or 
preference,  or  whether  the  circumstances  and  conditions  of  the 
carriage  have  been  substantially  similar  or  otherwise,  are  questions 
of  fact  depending  on  the  matters  proved  in  each  case.  Denaby 
Main  Colliery  Co.  v.  Manchester  &c.  Railway  Co.  3  Railway  & 
Canal  Traffic  Cases,  426 ;  Phipps  v.  London  &  Northwestern  Rail- 
way, (1892)  2  Q.  B.  D.  229;  Cincinnati,  N.  O.  &  Tex.  Pac.  Ry.  v. 
Interstate  C.  C.  162  U.  S.  184,  194;  Texas  &  Pac.  Railway  v.  I. 
C.  C,  162  U.  S.  197,  235."  13 

184.  General  Attitude  of  the  Commission  and  -Uie  Courts  in  Treat- 

ing Questions  of  Preferences  among  Iiocalities— Burden  of 
Proof. 

In  deciding  questions  of  discrimination  and  preference  the  Com- 
mission and  the  Courts  will  treat  the  subject  broadly  and  prac- 
tically, and  not  by  a  process  of  mathematical  calculation.^*    The 

(12)     168  U.  8.  144,  170;  42  L.  Ed.  414;   18  Sup.  Ct.  45,   (170-D). 
See  also  infra,  §332. 

'    (13)     See  also  Howell  v.  New  \ork  L.  E.  &  W.  R.  Co.,  2  I.  C.  C.  Rep. 
272,  298,    (59). 

Phillips  Co.  V.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep.  93,  108,   (259). 
Danville  v.  Southern  R.  Co.,  8  I.  C.  C.  Rep.  409,  426,   (377-A). 

(14)  Boston  Ch.  of  Com.  v.  Lake  Shore  &  M.  S.  R.  Co.,  1  I.  C.  C. 
Rep.  436,  459,    (38). 

L  C.  C.  v.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  419,  421,   (156-B). 
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interest  of  the  carriers,  the  shippers,  the  place  of  consignment  and 
the  place  of  shipment  are  all  to  be  taken  into  consideration.*" 

On  a  number  of  occasions,  the  Commission  has  said  that  the 
burden  of  showing  a  discrimination  or  preference  is  on  the  com- 
plainant, but  that  such  being  shown,  or  a  greater  charge  for  a  less 
distance  on  the  same  line  appearing,  the  burden  is  shifted  to  the 
defendant,  to  show  that  it  is  not  unjust  or  undue.*^  When  the 
carrier  has  in  its  turn  shown  conditions  of  substantial  dissimilarity 
at  the  two  points,  it  has  been. said  that  the  burden  again  rests  on 
the  complainants  to  prove  that  these  conditions  do  not  in  fact 
control  the  rate  relation  complained  of.*'' 

In  spite,  however,  of  these  dicta,  it  would  seem  that  as  a  mat- 
ter of  fact  the  presumption  as  to  the  reasonableness  of  a  rate  fixed 
by  the  carrier  extends  not  only  to  its  reasonableness  per  se,  but 
also  to  its  relative  reasonableness,  as  compared  with  other  rates. 
Both  the  Commission  and  the  Courts  have  always  refused  to  dis- 

(15)  lexas  &  Pae.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  233;  16  Sup.  Ct. 
666;   40  L.  Ed.  940,    (123-D). 

(16)  Spartanburg  Bd.  of  Tr.  v.  Kichmond  &  D.  R.  Co.,  2  I.  C.  C. 
Rep.  304,  307,    (61). 

Thurber  v.  New  York  Cent.  R.  Co.,  3  I.  C.  C.  Rep.  473,  509,  (92). 

James  v.  Canadian  Pao.  R.  Co.,  5  I.  0.  C.  Rep.  612,  625,   (165). 

Troy  Bd.  of  Tr.  v.  Alabama  Md.  R.  Co.,  6  I.  C.  C.  Rep.  1,  15,  ( 170-A) . 

See  also  St.  Bernardino  Bd.  of  Tr.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  4 
I.  C.  C.  Rep.  104,  110-111,  (110-A). 

In  the  case  last  cited  it  was  held  that  a  complainant  under  Section  4 
need  not  allege  substantial  similarity  of  conditions  at  the  long  and  short 
distance  points;  but  see  King  v.  New  York,  N.  H.  &  H.  E.  Co.,  4  I.  C.  C. 
Rep.  251,  260,.  (116). 

Dallas  Ft.  Bur.  v.  Tex.  &  P.  R.  Co.,  8  I.  C.  C.  Rep.  33,  45,   (256). 

Phillips  &  Co.  V.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep.  93,  108, 
(259). 

Re  St.  Louis  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  290,  301,   (267). 

Danville  v.  Southern  R.  Co.,  8  L  C.  C.  Rep.  409,  426,    (277-A). 

Richmond  El.  (Jo.  v.  Pere  M.  R.  Co.,  10  L  C.  C.  Rep.  629,  636-7; 
(372). 

Missouri  Pao.  R.  Co.  v.  Texas  &  P.  R.  Co.,  31  Fed.  862   (1887). 

See  also  supra,  §§85-87,  92. 

(17)  See  New  York  P.  Ex.  v.  Baltimore  &  0.  R.  Co.,  7  L  C.  C.  Rep. 
612,   660-661,    (252). 

Spiegle  V.  Chesapeake  &  0.  R.  Co.,  11  I.  C.  O.  Rep.  367,   (400). 
Pecos  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  13  L  C.   C.  Rep.  173,  178, 
(594). 
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turb  a  rate  on  a  mere  comparison  of  tariff  sheets,  and  without 
proof  of  the  conditions  at  the  locality  of  complaint  or  at  the  points 
whose  rates  are  used  as  a  basis  of  comparison.^^ 

185.     Division  of  a  Through  Rate  not  the  Standard  of  What  Local 
Bates  should  be. 

Questions  of  undue  preference  of  localities,  or  of  violation  of 
the  long  and  short  haul  clause,  cannot  be  tested  by  a  comparison 
of  a  carrier's  local  rate  between  two  given  points  with  its  share  of 
a  joint  through  rate  applicable  to  the  haul  between  the  same  lo- 
calities on  freight  coming  from  more  distant  points  under  a 
through  routing  agreement  in  connection  with  another  carrier. 
The  rates  used  as  a  basis  must  be  the  entire  and  total  rates  from 
the  point  of  origin  through  to  the  point  of  destination. 

During  the  first  few  years  after  the  passage  of  the  Act,  a  num- 
ber of  proceedings  were  instituted  under  Section  4  on  the  theory 
that  this  Section  was  violated  by  a  carrier's  acceptance  of  a  greater 
sum  as  its  local  charge  between  two  points  than  it  accepted  as  its 
proportion  of  a  through  rate  for  a  haul  between  one  of  these  points 
and  another  point  more  distant  on  the  same  line  in  a  through 
shipment  made  in  connection  with  another  carrier.  It  was  held 
that  this  did  not  constitute  a  violation  of  the  Act,  local  rates  not 
being  the  measure  of  what  a  railroad  should  accept  as  its  division 
of  through  rates.^9 

(18)  See  cases,  supra,  §92. 

(19)  Detroit  Bd.  of  Tr.  v.  Grand  Tr.  E.  Co.,  2  I.  C.  C.  Rep.  315,  320- 
321,    (62). 

Rice  V.  Western  N.  Y.  &  P.  R.  Oo.,  2  I.  C.  C.  Rep.  339,  395,   (67). 

Milwaukee  Ch.  Of  Com.  v.  Flint  &  P.  M.  R.  Co.,  2  I.  C.  C.  Rep.  553, 
570-571,    (71). 

Lippman  v.  Illinois  Cent.  R.  Co.,  2  I.  C.  C.  Rep.  584,  585,   (73). 

Poughkeepsie  Iron  Co.  v.  New  York  Cent.  R.  Co.,  4  I.  C.  C.  Rep.  195, 
207,    (113). 

Coxe  Bros.  v.  Lehigh  Val.  R.  Co.,  4  I.  C.  C.  Rep.  535,  563,   (124-A). 

Ciiicago  &  N.  W.  R.  Co.  v.  Osborne,  52  Fed.  912;  10  U.  S.  App.  430;  3 
C.  C.  A.  347,  (138-C) ;   (reversing  47  Fed.  290,  and  48  Fed.  49). 

Tozer  v.  U.  S.,  52  Fed.  917,   (70-D). 

U.  S.  V.  Mellen,  53  Fed.  229,    (158). 

Parsons  v.  Chicago  &  N.  W.  Ry.  Co.,  63  Fed.  903;  11  C.  0.  A.  189;  27  U. 
S  App.  394,  (188-A);  167  U.  S.  447;  42  h.  Ed.  232;  17  Sup.  Ct.  887, 
(188-B). 
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Similarly,  it  has  always  been  understood  that  it  is  not  a  viola- 
tion of  the  Act  to  accept  different  sums  as  divisions  of  through 
rates  for  the  same  haul  on  freight  coming  through  from  different 
points  of  origin  or  going  on  to  different  destinations  by  connect- 
ing lines.*" 

186.    Same  Subject— Criticism  of  Dicta  in  Certain  Federal  Deci- 
sions. 

Certain  of  the  Circuit  Courts,  however,  went  so  far  as  to  hold 
that  a  through  rate  made  by  two  or  more  carriers  was  over  a  dif- 
ferent "line"  from  each  of  the  local  rates  for  the  hauls  making  up 
the  total  distance,  and  that  even  if  the  total  through  rate  was  less 
than  one  of  the  locals  for  part  of  the  distance,  this  could  not  be  a 
violation  of  Section  3  or  4.*^  Under  later  decisions,  however,  this 
would  seem  clearly  not  to  be  the  law.** 

Although  the  proportion  of  a  through  rate  is  not  a  proper  sub- 
ject of  comparison  with  a  local  one,  joint  through  rates  may  be 
compared  with  the  rates  of  one  of  the  Unes  party  to  them,  and  a 
road  is  bound  to  observe  the  provisions  of  the  Act  not  only  in  ref- 
erence to  such  rates  as  it  makes  over  its  own  line,  but  also  as  to 
rates  in  which  it  participates,  as  a  connecting  carrier,  with  other 
railroads.*^    The  point  established  by  the  decisions  above  referred 

(20)  Boston  Ch.  of  Com.  v.  Lake  S.  &  M.  S.  R.  Co.,  1  I.  C.  C.  Eep.  436, 
(38). 

See  also  Kemble  v.  Lake  8.  &  M.  S.  R.  Co.,  5  I.  C.  C.  Rep.  166,  188, 
(146). 

Allen  V.  Oregon  B.  &  N.  Co.,  98  Fed.  16;   1»6  Fed.  265,   (270). 

Bumham  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  14  I.  C.  C.  Rep.  299,  310, 
(697). 

See  also  supra,   §§97-99. 

(21)  Chicago  &  N.  W.  R.  Co.  v.  Oabonw,  52  Fed.  912;  10  U.  S. 
App.  430;  3  C.  0.  A.  347,  (138-C). 

U.  S.  V.  Mellen,  53  Fed.  229,   (158). 

See  also  King  v.  New  York,  N.  H.  &  H.  R.  Co.,  4  I.  C.  O.  Rep.  251, 
262,    (116). 

(22)  Cincinnati  N.  O.  &  T.  P.  Co.  v.  I.  C.  C,  162  U.  S.  184,  192-193; 
16  Sup.  Ct.  700;  40  L.  Ed.  935,  (132-0),  (reversing  56  Fed.  925). 

(23)  See  Daniels  v.  Chicago,  B.  I.  &  P.  R.  Co.,  6  L  C.  0.  Rep.  458, 
474-478,    (200). 

Also  Vermont  St.  Grange  v.  Boston  &  L.  R.  Co.,  1  I.  0.  C.  Rep.  158, 
174-176,   (24). 
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to  is  that  the  comparison  must  be  not  between  or  with  parts  of 
rates,  but  between  total  and  entire  rates  between  points  of  origin 
and  destination. 

187.    Same  Subject— Inland  Bates  on  Kxport  and  Import  TrafiELe. 

A  question  of  a  similar  nature  arose  in  a  number  of  cases  con- 
cerning the  legality  of  a  less  inland  rate  on  exported  or  imported 
traffic  than  the  regular  domestic  rates  between  the  same  points. 
Although  in  an  early  case  the  Commission  intimated  that  a  less 
charge  on  exported  goods  was  proper,^*  in  two  later  cases  it  held 
that  the  regular  domestic  rates  must  be  charged,  both  on  ex- 
ported*" and  on  imported  ^^  goods.  The  latter  of  these  cases 
came  before  the  Supreme  Court  in  the  Import  Rate  Case,*''  where 
the  decision  of  the  Commission  was  reversed  and  it  was  held  that 
the  competition  of  ocean  carriers  and  of  other  carriers  and  mar- 
kets was  a  sufficient  circumstance  of  dissimilarity  between  im- 
ported and  domestic  goods  to  warrant  a  less  charge  for  the  trans- 
portation of  the  former  between  the  same  points.  In  subsequent 
cases  the  Commission  of  course  followed  this  ruling.**    The  Com- 

(24)  Ke  Export  Trade  of  Boston,  1  I.  C.  C.  Rep.  24,   (7). 

(25)  New  York  Pr.  Ex.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  3  I.  C.  C. 
Rep.  137,  (83). 

See  also  New  Orleans  Cot.  Ex.  v.  Louisville,  N.  O.  &  T.  R.  Co.,  4  1. 
C.  0.  Rep.  694,   (1891). 

(26)  New  York  Bd.  of  Tr.  v.  Penna.  R.  Co.,  4  I.  C.  C.  Rep.  447, 
(122-A). 

It  is  somewhat  difficult  to  follow  the  Commission's  reasoning  in  hold- 
ing that  although  the  only  species  of  competition  among  carriers  which 
justified  a  preference  or  an  exception  to  the  long  and  short  haul  provis- 
ion was  the  competition  of  carriers  not  subject  to  the  Act,  and  although 
the  continuation  of  the  shipment  by  carriers  subject  to  the  Act  justified 
a  lower  proportional  rate,  trans-shipment  by  other  carriers  did  not  justi- 
fy such  a  rate. 

(27)  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197;  16  Sup.  Ct.  666; 
40  L.  Ed.  940,  (122-D). 

See  also  supra,   §146. 

(28)  New  York  Prod.  Ex.  v.  Baltimore  &  0.  R.  Co.,  7  I.  0.  0.  Rep.. 
612,  660,    (252). 

Kemble  v.  Boston  &  A.  R.  Co.,  8  I.  C.  C.  Rep.  110,  11'8,    (260). 
Re  Export  &  Domestic  Rates,  8  I.  C.  C.  Rep.  214,  251-256,   (265). 
Ulhnan  v.  Adams  Exp.  Co.,  14  I.  C.  C.  Rep.  340,   (701-A). 
In  the  ease  last  cited,  the  Commission  said  that  although  inland  rates- 
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mission  has  still  held,  however,  that  a  railroad  may  not  charge 
less  than  its  regular  local  rate  on  freight  about  to  be  immediately 
transshipped'  by  a  railroad  with  which  it  does  not  make  a  joint 
through  rate,*^  or  by  some  carrier  not  subject  to  the  Act  other 
than  a  steamship  bound  for  a  foreign  port.^** 

Although  in  the  Import  Rate  Case  the  Court  relied  principally 
on  ocean  competition  to  justify  the  disparity  in  rates,  the  real 
gist  of  the  matter  was  that  the  railroads  were  forced  to  give  a  low 
rate  to  get  the  traffic.  This  was  true  in  New  York,  N.  H.  &  H.  R. 
V.  Hatt,^^  and  in  Cary  v.  Eureka  Springs  R.  Co.^*  above  cited,  as 
well  as  in  the  cases  of  exported  and  imported  goods.  In  cases 
where  the  real  reason  for  the  preference  is  not  that  the  carriers 
are  forced  by  outside  circumstances  to  allow  the  low  rate  in  the 
one  case  and  not  in  the  other,  but  where  they  do  it  as  a  result  of 
an  agreement  among  themselves,^*  or  to  further  some  outside  en- 
terprise in  which  they  are  interested,**  a  different  question  is,  of 
course,  presented.**  It  is  submitted  that  in  view  of  the  Import 
Rate  case,  the  Cary  and  Piatt  cases  were  wrongly  decided. 

on  exported  goods  might  properly  be  lower  than  the  domestic  rates,  the 
lower  export  rates  must  be  extended  to  all  persons  alike  and  the  carriers 
were  bound  to  make  certain  that  traffic  enjoying  them  was  actually  ex- 
ported. 

See  also  Ke  Proposed  Adv.  in  Frt.  Kates,  9  I.  C.  C.  Rep,  382,  388, 
(313). 

(29)  New  York,  N.  H.  &  H.  R.  Co.  v.  Piatt,  7  I.  C.  C.  Rep.  323, 
(236). 

See  also  Re  Application  of  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  U.  C.  Rep. 
593,  598,  (248). 

But  cf.  Kehoe  v.  Evansville  &  T.  H.  R.  Co.,  11  I.  O.  C.  Rep.  172,  176, 
(392). 

(30)  Cary  v.  Eureka  Spgs.  R.  Co.,  7  I.  C.  C.  Rep.  286,  310-11,   (235). 
Wylie  V.  Northern  Pac.  R.  Co.,  11  I.  C.  C.  Rep.  145,   (388). 

(31)  7  I.  C.  C.  Rep.  323,   (236). 

(32)  7  I.  C.  C.  Rep.  286,    (235). 

(33)  City  Gas  Co..  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  371, 
(401). 

(34)  Wylie  v.  Northern  Pac.  R.  Co.,  11  I.  C.  C.  Rep.  145,  (388). 

(35)  Compare  also  Bigbee  Packet  Co.  v.  Mobile  &  0.  R.  Co.,  60  Fed. 
545,  (177),  where  it  was  held  that  the  fact  that  cotton  had  been  brought 
to  Mobile  from  an  outside  point  by  a  water  carrier  and  was  immediately 
reshipped  by  defendant's  line,  did  not  justify  defendant  in  charging  a  hig'.i- 

19 
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188.  liCgality  of  Proportional  and  IUconsig:nment  Bates— Propor- 
tional Bates. 

Since  the  decision  in  the  Import  Rate  Case,  the  Commission  has 
never  discussed  in  a  satisfactory  manner  the  question  as  to  how 
far  a  carrier  is  justified  in  allowing  less  than  its  regular  local  rates 
on  traffic  which  has  either  come  from  or  is  destined  to  points  be- 
yond those  between  which  the  rate  is  made.  This  question  may 
arise  in  a  number  of  different  forms.  The  transportation  may  be 
either : 

(A)  Part  of  a  through  haul  at  a  joint  through  rate ; 

(B)  Part  of  a  through  haul  broken  by  a  temporary  stop; 

(C)  Part  of  a  continuous  journey  in  connection  with 

(a)  a  carrier  subject  to  the  Act  but  with  whom  the  car- 
rier making  the  charge  in  question  has  no  through  rate 
agreement,  or 

(b)  with  a  carrier  not  subject  to  the  Act ; 

(D)  Not  part  of  a  continuous  haul  but  covering  traffic  previ- 
ously shipped  in  or  to  be  shipped  out,  either  over  the  line  of  the 
same  road  or  over  another  line. 

The  Commission  had  always  held  that  a  part  of  a  through 
joint  rate  applicable  between  two  points  should  normally  be  less 
than  the  local  rate  between  the  same  points.^^  It  has  also  de- 
cided in  a  number  of  cases  that  it  is  proper  to  interrupt  a  through 
shipment  for  some  temporary  purpose  and  resume  the  journey  at 
the  balance  of  the  through  rate,  and  that  rates  providing  for  the 
milling  of  grain,^''  the  floating  of  cotton,^^  the  sawing  of  logs,*® 

er  rate  for  its  transportation,  in  pursuance  of  an  agreement  between  de- 
fendant and  another  railroad,  than  that  charged  on  other  cotton  which 
had  not  come  to  Mobile  by  water  lines. 

(36)  ■  See  supra,   §97. 

(37)  Diamond  Mills  Co.  v.  Boston  &  M.  R.  Co.,  9  I.  C.  C.  Rep.  311, 
316,    (310). 

See  also  Re  Iowa  Co.,  1  I.  C.  C.  Rep.  17,   (4). 

Re  St.  Louis  Millers'  Asso.,  1  I.  C.  0.  Rep.  20,   (5). 

Minneapolis  Ch.  of  Com.  v.  Great  Nor.,  5  I.  C.  C.  Rep.  571  591, 
(163). 

Omaha  01.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  '6  I.  0.  C.  Rep.  647,  677, 
(213). 

Listman  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  8  I.  0.  O.  Rep.  47, 
(257). 

Koch  V.  Penna.  R.  Co.,  10  I.  0.  0.  Rep.  675,   (377). 
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or  the  feeding  of  cattle*"'  in  transit  are  lawful  through  rates, 
whether  over  one  line  or  over  several  under  a  joint  agreement.** 
In  the  other  instances  referred  to  in  §  187,  however,  the  de- 
cisions of  the  Commission  would  seem  difficult  to  reconcile,  either 
with  one  another,  or  with  the  Import  Rate  Case.*^ 

Where  the  freight  has  come  from  or  is  going  on  by  the  line  of 
another  carrier  in  a  continuous  shipment,  the  rate  in  question  is 
called  a  proportional  rate.    Such  rates  have  on  a  number  of  occa- 
sions been  involved  in  cases  before  the  Commission,  without  their 
legality  being  questioned,**  but  in  none  of  these  cases  did  the  con- 
st. Louis  H.  &  G.  Co.  V.  Mobile.  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90,  101, 
(384-A). 
Quimby  v.  Maine  Cent.  R  Co.,  13  I.  C.  C.  Rep.  246,   (605). 
Compare  also  Hecker  Co.  v.  Baltimore  &  0.  R.  Co.,  14  I.  C.  C.  Rep.  356, 
(702). 

(38)  Re  Cotton  Rates  by  K.  C.  M.  &  B.  R.  Co.,  8  I.  C.  C.  Rep.  121, 
(261). 

Muskogee  Com.  CI.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  312, 
(514). 

(39)  Central  Yel.  P.  Asso.  v.  Vioksburg,  S.  &  P.  R.  Co.,  10  I.  C.  C. 
Rep.   193,  214,    (344). 

(40)  Corn  Belt  Asso.  v.  Chicago  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep.  376, 
(704). 

(41)  Where,  as  in  these  cases,  the  article  is  uniform,  it  is  not  neces- 
sary that  the  flour,  cotton,  or  boards  reshipped  shall  be  made  from  the 
identical  wheat,  cotton  or  logs  shipped  in,  but  where  the  article  is  not 
uniform,  as  where  hogs  of  different  kinds  are  stopped  for  sorting,  the 
Commission  has  refused  to  sanction  reshipments  at  the  balance  of  the 
through  rate. 

See  Shiel  v.  Illinois  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  210,  215,   (498). 

Cf.  Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  R.  Co.,  4  I.  C.  C.  Rep.  158,  190, 
(112). 

Admin.  Rul.  No.  85.  '  , 

See,  however,  Re  Mobile  &  O.  R.  Co.,  9  I.  C.  C.  Rep.  373,  380,  381, 
(312). 

(42)  Texas  &  Pac.  R.  Co.,  v.  I.  C.  C,  162  U.  S.  197;  16  Sup.  Ct. 
666;  40  L.  Ed.  940,   (122-D),   (supra,  §§146,  187). 

(43)  Hilton  Lumber  Co.  v.  Wilmington  &  W.  R.  Co.,  9  I.  C.  C.  Rep. 
17,  38,   (291). 

.     Kehoe  v.  Evansville  &  T.  H.  R.  Co.,  11  I.  C.  C.  Rep.  172,  179,  (393). 

Re  Through  Routes  &  Rates,  12  I.  C.  C.  Rep.  163,  172,   (489). 

North  Bros.  v.  St.  Louis  &  S.  F.  Co.,  13  I.  C.  C.  Rep.  152,   (1908). 

See  also  Freeman  v.  Atchison,  T.  &  8.  F.  R.  Co.,  7  I.  C.  C.  Rep.  202, 
217,    (225). 
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necting  carrier  object.  In  the  only  case  where  such  carrier  did 
object  the  Commission  held  that  the  proportional  rate  was  ille- 
gal.^* It  is  difficult  to  see  how  the  attitude  of  the  connecting  car- 
rier could  be  material,  and  this  decision  is  believed  to  be  unsound. 
The  Import  Rate  Case*"  involved  the  same  question  and  it  was 
there  held  that  the  fact  that  the  freight  had  come  from  other 
points  by  carriers  not  subject  to  the  Act,  giving  rise  to  market 
competition,  justified  inland  proportional  rates  less  than  the  regu- 
lar domestic  charges. 

189.    Same  Subject— Keconsignment  Bates. 

Where  the  rate  in  question  is  not  a  rate  for  a  part  of  a  con- 
tinuous journey  but  applies  to  traffic  which  has  previously  paid  a 
local  rate  in,  we  have  the  ordinary  reconsignment  rate.  These 
rates  cannot,  in  the  great  majority  of  cases,  be  explained  as  parts 
of  through  rates,  in  view  of  a  recent  decision  by  the  Supreme 
Court.*^  Where  an  article  is  shipped  to  a  given  point  and  con- 
signee, on  its  arrival  there  the  shipment  ends.  If  it  be  subse- 
quently reshipped,  this  is  a  new  journey,  even  though  the  shipper 
all  along  contemplated  a  reshipment.*^  In  an  early  case  the  Com- 
mission held  that  where  the  first  shipment  was  thus  completed  the 
carrier  might  not  take  up  the  freight  again  at  the  balance  of  the 
through  rate.'*^  By  a  dictum  in  a  later  case,  however,  the  prac- 
tice so  condemned  was  apparently  approved,**  and  in  recent  de- 

(44)  New  York,  N.  H.   &  H.  R.   Co.  v.  Piatt,  7   I.   C.  C.  Rep.  323, 
(236). 

(45)  Texas  &  Pae.  R.  Co.  v.  I.  C.  C,  162  U.  8.  197;  16  Sup.  Ct.  666; 
40  L.  Ed.  940,    (123-D),    (supra,  §§146,   187). 

(46)  Gulf  C.  &  S.   F.  R.  Co.  v.  Texas,  204  U.  S.  403,  (453*). 
See  supra,  §34. 

(47)  Supra,  §46,  n.  10. 

(48)  Chicago,  R.  I.  &  P.  R.  Co.  v.  Chicago  &  A.  R.  Co.,  3  I.  C.  C. 
Rep.  450,    (90). 

See  also  Re  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  C.  C.  Rep.  240,'  (231). 
And  of.  Omaha  Com.  CI.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep? 
647,  677,   (212). 

(49)  Central  Yel.  P.  Asso.  v.  Vicksburg  S.  &  P.  R.  Co.,  10  I.  C.  C. 
Rep.  193,  213,  214,   (344). 
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cisions  the  Commission  has  frequently  commented  on  *"  and  issued 
administrative  ruHngs'^i  with  regard  to  reconsignment  rates, 
without  any  seeming  disapproval,  except  to  state  that  it  would  not 
permit  the  substitution  of  tonnage.'^  In  these  cases,  however 
no  one  was  objecting  to  the  reconsignment  rate,  and  the  Commis- 
sion has  never  given  its  sanction  to  such  rates  where  objected  to. 
On  the  other  hand  in  a  number  of  cases  it  has  said  that  the  mere 
fact  the  freight  had  already  made  a  local  journey  and  paid  a  local 
rate  was  not  a  valid  reason  for  allowing  such  freight  a  rate  lower 
than  the  regular  rate  applicable  to  freight  originating  at  the 
point  of  reshipment.'^ 

(50)  St.  Louis  H.  &  G.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Kep. 
80,  101,   (384-A). 

St.  Louis  H.  &  G.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C.  Rep.  486, 
(410). 

St.  Louis  Mer.  Ex.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  11,  105, 
108,    (562). 

Kehoe  v.  Illinois  Cent.  R.  Co.,  14  I.  C.  C.  Rep.  541,  (723). 

(51)  Admin.  Rul.  Xos.  72  and  85,  (see  also  No.  57). 

(52)  Admin.  Rul.  No.  85. 

Shiel  V.  Illinois  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  210,  215,   (498). 
And  ef.  Chicago  Bd.  T.  v.  Chicago  &  A.  R.  Co.,  4  I.  C.  C.  Rep.   158, 
190,    (112). 
And  Re  Mobile  &  O.  R.  Co.,  9  I.  C.  C.  Rep.  373,  380,  381,   (313) . 

(53)  James  v.  East  T.,  V.  &  G.  R.  Co.,  3  I.  C.  C.  Rep.  225,  234, 
(84). 

Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  R.  Co.,  4  L  C.  C.  Rep.  158,  190, 
(112). 

Re  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  C.  C.  Rep.  240,  (231). 

Re  Mobile  &  O.  R.  Co.,  9  I.  C.  C.  Rep.  373,   (312). 

Cannon  Falls  Co.  v.  Chicago  G.  W.  R.  Co.,  10  I.  C.  C.  Rep.  650,  653, 
(374). 

Bigbee  Packet  Co.  v.  Mobile  &  O.  R.  Co.,  60  Fed.  545,   (177). 

Cases  of  proportional  rates  applicable  to  traffic  going  on  by  continuous 
shipment  are  always  cases  involving  preferences  among  localities,  the 
point  of  origin  against  the  point  of  transshipment;  on  the  other  hand, 
where  a  lower  rate  is  claimed  or  allowed  because  the  freight  has  already 
paid  an  independent  local  rate,  the  contest  is  generally  one  between  dif- 
ferent shippers  at  the  point  of  transshipment.  In  the  latter  case  com- 
petition would  not  justify  the  discrimination,  even  if  shown  to  be  effec- 
tive. It  is  difficult  to  conceive  a  case  where  competition  would  necessi- 
tate a  special  reconsignment  rate. 
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ISO.    Same  Subject— Conclusion  from  tlie  Cases. 

As  above  stated,  it  is  not  possible  to  reconcile  all  these  state- 
ments and  dicta,  but  the  law  would  appear  to  be  briefly  as  follows : 

Under  the  Import  Rate  Case,  a  carrier,  when  compelled  to  do 
so  by  the  stress  of  market  competition,**  may  allow  a  less  rate  on 
articles  coming  from  or  destined  to  outside  points,  than  the  rates 
on  commodities  originating  at  or  destined  to  a  point  on  its  own 
line.  It  is  immaterial  in  such  cases  whether  the  connecting  car- 
rier is  subject  to  the  Act  or  is  not  subject  thereto,  or  whether  such 
carrier  assents  to  the  rate  in  dispute  or  refuses  to  sanction  it. 
Also,  although  the  fact  that  freight  has  already  paid  a  local  rate 
is  not  sufficient  ground  for  compelling  the  carrier  to  allow  it  a 
special  reconsignment  rate,  yet  if  the  carrier  chooses  so  to  do,  the 
rate  will  probably  not  be  interfered  with  by  the  Commission  on  its 
own  motion,  even  where  the  continuity  of  the  haul  has  been  brok- 
en. If,  however,  in  such  a  case  it  appears  that  some  one  is  pre- 
judiced by  the  reconsignment  privilege,  the  Commission  would 
probably  condemn  it.  In  other  words,  proportional  rates,  applic- 
able to  portions  of  continuous  hauls  are  legal,  but  reconsignment 
rates,  if  objected  to,  are  perhaps  not. 

191.    Undue  Fi^efereuces  between  Localities  not  Confined  to  Rate* 
but  Include  Facilities. 

Preferences  between  localities  are  not  confined  to  those  in  re- 
spect to  rates  proper ;  to  allow  unequal  facilities  to  localities  simi- 
larly situated  is  also  forbidden.**  The  circumstances  and  condi- 
tions in  the  two  cases  must  be  similar,  however,  and  certain  privi- 
leges, such  as  superior  terminal  facilities,  may  be  allowed  a  large 
city  which  are  denied  to  a  smaller  one.*'  Free  drayage  at  one 
point  and  not  at  another  may  amount  to  an  illegal  preference  of 

(54)  Where  the  lower  rate  complained  of  was  not  forced  by  com- 
mercial competition,  but  was  the  result  of  an  agreement  among  the  car- 
riers or  to  further  some  outside  enterprise  in  which  they  were  interested, 
this  principle  would  not  apply. 

Supra,  §187,  n.33,  34  and  35. 

(55)  Hawkins  v.  Lake  S.  &  M.  S.  R.  Co.,  et  al.,  9  I.  0.  C.  Kep.  212 
214,    (303). 

(66)  Michie  v.  New  York,  N.  H.  &  H.  R.  Co.,  151  Fed.  694,  696, 
(455). 
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the  former,^'^  and  the  same  may  be  true  of  unequal  demurrage 
charges  at  two  pointSj^s  or  of  payment  by  the  carrier  of  lighterage 
charges  at  one  point  and  not  at  another,*'  or  of  the  allowance  of 
through  routes  and  rates,'"  or  carload  rates,"*  or  of  milling-in- 
transit  privileges,'*  or  of  any  other  facilities  '^  to  one  town  and 
not  to  another  similarly  situated. 

(57)  stone   v.    Detroit   G.   H.   &   M.   R.    Co.,    3   I.    C.    C.   Rep.    613, 
(100-A). 

I.  C.  C.  V.  Detroit  G.  H.  &  M.  R.  Co.,  167  U.  S.  633,  644;  42  L.  Ed. 
306;  17  Sup.  Ct.  986,   (100-D). 

Cf.  Hezel  Co.  v.  St.  Louis  A.  &  T.  H.  R.  Co.,  5  I.  C.  C.  Rep.  57,  (140). 

(58)  Penna.  Millers'  Asso.  v.  Phila.  &  R.  R.  Co.,  8  I.  C.  C.  Rep.  531,  552, 
(083). 

(59)  Toledo  Pr.  Ex.  v.  Lake  S.  &  M.  S.  R.  Co.,  5  I.  C.  C.  Rep.  166, 
(146). 

Cf.  Rawson  v.  New  N.  &  M.  V.  R.  Co.,  3  I.  C.  C.  Rep.  266,  (1889). 

(60)  Harwell  v.  Columbus  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  236,   (31). 
Indep.  Ref.  Asso.  v.  Penna.  R.  Co.,  6  I.  C.  C.  Rep.  52,  59,   (155-B). 
Johnson  v.  Chicago  &  St.  P.   M.   &  0.  R.  Co.,  9  I.   C.  0.  Rep.   221, 

(305). 

Cf.  Wdehita  v.  Atchison,  T.  &  S.  F.  R.  Co,,  9  I.  0.  C.  Rep.  534,   (322). 

Cannon  Falls  v.  Chicago  G.  W.  R.  Co.,  10  L  C.  C.  Rep,  650,  659-60, 
(374). 

(61)  Spokane  Mer.  Un.  v.  Union  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  478,  496, 
(157). 

(62)  Omaha  Com.  CI.  v.  Chicago,  R.  L  &  P.  R.  Co.,  6  I.  C.  C.  Rep. 
647,   677,    (312). 

Koch  V.  Penna.  R.  Co.,  10  I.  C.  C.  Rep.  675,   (377). 

Cf.  Hecker  Co.  v.  Baltimore  &  O.  R.  Co.,  14  I.  G.  C.  Rep.  356,  (702). 

Corn  Belt  Asso.  v.  Chicago,  B.  &  Q.  R.  Co.,  14  L  C.  C.  Rep.  376,  (704). 

See  also  St.  Louis  Traffic  Bur.  v.  Chicago  B.  &  Q.  R.  Co.,  14  I.  C.  C. 
Rep.  317,    (698). 

In  the  case  last  cited  it  would  appear  from  the  opinion  that  the  pref- 
erence of  St.  Louis  shippers  over  those  at  Omaha  by  allowance  of  eleva- 
tor charges  at  the  latter  might  well  have  been  held  to  have  been  justified 
hy  competition. 

(63)  Hill  V.  Missouri,  K.  &  T.  R.  Co.,  6  I.  0.  C.  Rep.  601,  617-8,  (210). 
Sprigg  V.  Baltimore  &  O.  R.   Co.,  8  I.   C.   C.  Rep.  443,  451-2,   475-8, 

(279). 

Hawkins  v.  Lake  Shore  &  M.  S.  R.  Co.,  9  L  C.  C.  Rep.  207,  212,  (303). 

Cincinnati  Ch.  of  Com.  v.  Baltimore  &  0.  8.  W.  R.  Co.,  10  I.  C.  C.  Rep. 
378,    (358). 

St.  Louis  H.  &  G.  Co.  v.  Mobile  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  90,  102, 
(384-A). 
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Alleged  discriminations  against  the  following  localities  have  been  con- 
sidered by  the  Commission: 
Anthony — ^Anthony  Grocery  Co.  v.  Atchison,  T.  &  8.  F.   Ry.  Co.  et  al., 

13  I.  C.  C.  Kep.  605,  (650). 
Atchison — Atchison,  Kas.  City  Councils  v.  Missouri  Fac.  Ry.   Co.  et  al., 

12  I.  C.  C.  Rep.  112,   (477). 

Augusta — ^Rice  v.  Georgia  Ry.  Co.,  14  I.  C.  0.  Rep.  75,   (668). 

Boston — ^Boston  Chamber  of  Commerce  v.  Lake  Shore  &  M.  S.,  N.  Y.  C. 

6  H.  R.  Ry.  Co.  and  B.  &  O.  Ry.  Co.,  1  I.  C.  C.  Rep.  436,   (38). 
Charlotte — Charlotte  Shippers'  Asso.  v.  Southern  Ry.  Co.  et  al.,  11  I.  C. 

C.  Rep.   108,    (386). 
Chattanooga — Chattanooga    Chamber   of   Commerce   v.    Southern   Ry.   Co. 

et  al.,  10  I.  C.  C.  Rep.  Ill,  (341). 
Gin<Annati — Cincinnati  Fr.  Bur.  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  et  al., 

7  I.  C.  C.  Rep.  180,   (221-A). 

Cordele—BiW  &  Bro.  v.  Nashville,  C.  &  St.  L.  Ry.  Co.  et  al.,  6  I.  C.  C. 

Rep.   343,    (197). 
Danville — Crews  et  al.  v.  Richmond  &  Danville  Ry.  Co.,  1  I.  C.  C.  Rep. 

401,    (36). 

Danville  v.  Southern  Ry.  Co.  et  al.,  8  I.  C.  C.  Rep.  409,   (277-A). 

Gardner  &  Clark  v.  Southern  Ry.  Co.,  10  I.  C.  C.  Rep.  342,   (355)   . 
Dawson — Dawson  City  Board  of  Trade  v.  Central  of  Georgia  Ry.  Co.  et  al., 

8  I.  C.  C.  Rep.  142,   (262). 

Dernier— Kindel  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  et  al.,  8  I.  C.  C.  Rep.  608, 

(288). 
Detroit — Detroit  Board  of  Trade  et  al.  v.  Grand  Trimk  Ry.  Co.  et  al.,  2 

I.  C.  C.  Rep.  315,   (62). 
East  Bt.  Louis — ^Hezel  Milling  Co.  v.  St.  Louis,  A.  &  T.  H.  Ry.  Co.  et  al., 

5  I.  C.  C.  Rep.  57,  (140). 
Ea/u  Claire — Eau  Claire  Board  of  Trade  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

et  al.,  5  L  C.  C.  Rep.  264,   (151). 
Gallatin— Flint  Co.  v.  Grand  R.  &  I.  Ry.  Co.  et  al.,  14  I.  C.  C.  Rep.  520, 

(717). 
Griffin — Griffin  Grocery  Co.  v.  Southern  Ry.  Co.,  11  I.  C.  C.  Rep.  522, 

(415). 
Helena — Davenport  Bros.  &  Co.  v.  Southern  Ry.   Co.  et  al.,  11   I.  C.  C. 

Rep.  650,    (435). 
Independence — Bovaird  Supply  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  et  al., 

13  L  C.  C.  Rep.  56,  (576). 

IndioMapoUs — Bates  v.  Penn.  Ry.  Co.  &  Penn.  Co.,  3  I.  C.  C.  Rep.  435, 

(89-A). 
Johnson  City — Gump  v.   Baltimore  &  Oi  Ry.   Co.,   14  I.  C.   C.  Rep.  98, 

(671). 
reamey— Gustin  v.  Illinois  Cent.  Ry.  Co.  et  al.,  7  I.  C.  C.  Rep.  376,  (238). 
ffromej^-Hamilton  &  Brown  v.   Chattanooga,  R.  &  C.  Ry.  Co.  et  al.,  4 

L  C.  C.  Rep.  686,   (129). 
La  Crosse— La,  Crosse  Mfrs.   &   Jobbers'   Union   v.   Chicago,   M.,   St.   P. 

Ry.  Co.  et  al.,  1  L  C.  C.  Rep.  629,   (45). 
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La  Orange — Calloway  v.  Louisville  &  N.  Ry.  Co.  et  al.,  7  I-  C.  C.  Rep. 

431,   (242-A). 
Latorenc©— Alford  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  3  I.  C.  C.  Rep.  519,  (95). 
lAwioVn — ^Lincoln  Board  of  Trade  v.  Burlington  &  M.  R.  Co.  et  al.,  2 

I.  C.  C.  Rep.  147,  (55). 

Lincoln  Commercial  Club  v.  Chicago,  R.  I.  &  Pac.  Ry.  Co.  et  al.,  13 

I.  C.  C.  Rep.   319,    (616). 
MoRem — Davenport  Bros.  &  Co.  v.  Southern  Ry.  Co.  et  al.,  11  I.  C.  C.  Re|, 

6S0,   (435). 
Middlehoro — Gerke  Brewing  Co.  v.  Louisville  &  N.  Ry.  Co.  et  al.,  5  I.  C. 

C.  Rep.   596,    (164). 
Milwwahee — ^Milwaukee  Chamber  of  Commerce  v.  Flint  &  P.  M.  Ry.  Co. 

et  al.,  2  L  C.  C.  Rep.  553,  (71). 
Muskogee — Muskc^ee  Commercial   Club  et  al.  v.   Missouri,  K.   &  T.  Ry. 

Co.,  12  1.  C.  C.  Rep.  312,  (514). 
Myrick — ^MoGrew  v.  Missouri  Pac.  Ry.  Co.,  8  I.  C.  C.  Rep.  620,   (289). 
New  Orleams — New  Orleans  Cotton  Exchange  v.  Cincinnati,  N.  O.  &  I. 

P.  Ry.  Co.  et  al.,  2  I.  C.  C.  Rep.  375,  (66). 
yeu)  York — ^New  York  Produce  Exch.  v.  Baltimore  &  Ohio  Ry.  Co.  et  al., 

7  L  C.  C.  Rep.  612,    (252). 
Nooksack — Gamble  Co.  v.  Northern  Pac.  Ry.  Co.,  14  I.   C.  C.  Rep.  523, 

(1908). 
Norfolk,  JV^eB.— Johnson  v.  Chicago,  St.P.,  M.  &  O.  Ry.  Co.,  et  al.,  9  I.  C. 

C.  Rep.  221,    (305). 
Omaha — ^Martin  et  al  v.  Chicago,  B.  &  Q.  Ry.  Co.  et  al.,  2  I.  0.  C.  Rep. 

25,    (47). 

Omaha  Com.  CI.  v.  Chicago  &  N.  W.  R.  Co.,  7  I.  C.  C.  Rep.  386,  (240). 

Gustin  V.  Atchison,  T.  &  S.  F.  R.  Ry.  Co.  et  al.,  8  I.  C.  C.  Rep.  277,  (266) . 
OpeUka — Harwell  et  al.  v.  Columbus  &  W.  Ry.  Co.  et  al.,  1  I.  C.  C.  Rep. 

236,    (31). 
Pemterton — De  Cou  v.  Pennsylvania  Ry.  Co.  et  al.,  12  L  C.  C.  Rep.  160, 

(488). 
Piedmont — ^McClelen  et  al.  v.  Southern  Pac.  Ry.  Co.  et  al.,  6  I.  C.  C.  Rep. 

588,   (208-A). 
Providence — ^Providence  Coal  Co.  v.  Providence  &.  W.  Ry.  Co.,  1  I.  C.  C. 

Rep.  107,  (17). 
San  Bernardino — San  Bernardino  Board  of  Trade  v.  Atchison,  T.  &  S.  F. 

Ry.  Co.  et  al.,  4  I.  C.  C.  Rep.  104,  (110-A). 
Savannah — Savannah  Bur.  of  Fr.  &  T.  v.  Charleston  &  S.  Ry.  Co.  et  al., 

7  L  C.  C.  Rep.  458,   (243). 

Sioux  City — Grain  Shippers'  Asso.  of  Iowa  v.  Illinois  Cent.  Ry.  Co.  et  al., 

8  L  C.  C.  Rep.  158,  (263). 

Sioux  Falls — ^Daniels  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  et  al.,  6  I.  C.  C.  Rep. 

453,    (200). 
Tifton — Miayor  and  Council  of  Tifton  v.  Louisville  &  N.  Ry.  Co.,  9  I. 

C.  C.  Rep.  160,  (301). 
Troy — ^Tr<^,  Ala.,  Board  of  Trade  v.  Alabama  Midland  Ry.  et  al.,  6  1.' 

C.  C.  Rep.  1,  (170-A). 
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Union  Springs — Union  Springs  Commercial  Asso.  v.  Louisville  &  N.  Ry. 

Co.  et  al.,  12  I.  C.  C.  Kep.  372,  (521). 
Walla  TToiJa— Evans  v.  Oregon  Ry.  &  Nav.  Co.,  1  I.  C.  C.  Rep.  325,  (32). 
Wichita — Mayor  and  Council  of  Wichita  v.  Missouri  Pac.  Ry.  Co.  et  al., 

10  I.  C.  C.  Rep.  35,   (336). 

Johnston-Iiarimer  Co.  et  al.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  12  I.  C.  C. 

Rep.  47,   (462). 

Johnston,Larimer  Co.  et  al.  v.  New  York  &  Tenn.  S.  S.  Co.  et  al.,  12 

I.  C.  C.  Rep.  58,  (464). 

Johnston-Larimer  Co.  et  al.  t.  Atchison,  T.  &  S.  F.  Ry.  Co.  et  al.,  13 

L  C.  C.  Rep.  388,   (624). 
Wilmington — Hilton  LumDer  Co.  v.   Wilmington  &  W.  Ry.   Co.  et  al.,  9 

L  C.  C.  Rep.  17,  (291). 

Dewey  Bros.  Co.  v.  Baltimore  &,  0.  Ry.  Co.  et  al.,  11  I.  C.  C.  Rep.  475, 

(408). 


CHAPTER  XVII. 

DISCRIMINATIONS  AND  PREFERENCES CIRCUMSTANCES  JUSTIFYING 

PREFERENCES     AMONG     LOCALITIES COMPETITION. 
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193. 


194. 


195. 


196. 


197. 


198. 


199. 


In  General. 

Competition  by  Water-lines 
and  by  Intra-State  or  For- 
eign Kailroads. 

Competition  by  Carriers 
Subject  to  the  Act — Jfiarly 
Decisions  by  the  Comniis- 
sion. 

Same  Subject — Early  Feder- 
al Decisions. 

Same  Subject — Commission 
Decisions  from  1892  to 
the  Alabama  Midland  De- 
cision. 

Same  Subject — Circuit  Court 
Decisions  During  the 
Same  Period. 

Same  Subject — Commission 
Decisions  Between  the 
Alabama  Midland  and 
East  Tennessee,  Va.  &  6a. 
R.  Co.  Cases. 

Competition  Between  Mar- 
kets— Commercial  Compe- 
tition— ^Equalizing  Natu- 
ral   or    Geographical    Ad- 


200.     Same  Subject — ^Early  Decis- 
ions— The  Behlmer  Case. 


201.  Effect  of  the  Recognition  of 

Competition  as  a  Justifi- 
cation for  Preference 
Among  Localities. 

202.  Qualifications  of  the  Effect 

of  Competition. 

203.  Same    Subject — In   Spite   ol 

Competition  at  the  Pre- 
ferred Point,  Rates  may 
be  Unreasonable  or  Create 
an  Undue  Preference. 

204.  Same   Subject — Early    Com- 

mission Decisions  on  Pref- 
erences Between  Locali- 
ties Modified  by  East 
Tenn.,  Va.  &  Ga.  v.  I. 
C.  0. 
206.  Same  Subject — ^Rate  to  Com- 
petitive Point  may  not  be 
Less  than  the  Cost  of 
Transportation. 

206.  Same      Subject — F  u  r  t  h  e  r 

Qualifications  —  Suppres- 
sion of  Competition. 

207.  Basing     Point    Rates  —  Re- 

sult of  the  Decisions  on 
Section  4  —  Applications 
under  the  Proviso. 

208.  Incidental   Questions    under 

Section  4. 


192.    In  General. 

Wherever  the  cost  of  carriage  in  reaching  two  points  differs 
materially,  this  justifies  a  corresponding  difference  in  the  rates 
charged  to  each;  indeed,  in  the  absence  of  other  considerations 
properly  influencing  the  respective  rates,  it  would  entitle  the  point 
to  which  the  cost  of  service  is  less,  to  a  less  rate.  The  principal 
items  entering  into  the  cost  of  service  as  an  element  in  determin- 
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ing  rates  have  been  discussed  in  connection  with  Section  i,  and  it 
is  not  necessary  to  take  them  up  in  detail  at  this  point.*  The  ques- 
tion as  to  how  far  a  difference  in  the  value  of  the  service  to  dif- 
ferent points  justifies  a  difference  in  rates  has  also  been  considered 
to  a  certain  extent.  In  the  following  chapter  it  is  proposed  to  re- 
view briefly  the  decisions  with  reference  to  the  effect  to  be  given 
to  competition  in  fixing  or  legalizing  rates.  Up  to  about  the 
year  1903,  the  greater  part  of  the  Court  litigation  under  the  Act  to 
Regulate  Commerce  turned  principally  on  this  question. 

193.    Competition  by  Water-lines  and  by  Intro-State  or  Foielgn 
Kallroads. 

In  the  first  important  opinion  delivered  by  the  Commission,  it 
was  held  that  traffic  which  was  subject  to  the  competition  of  car- 
riers by  water  could  properly  be  given  lower  rates  than  that  not 
subject  to  such  competition,  and  that  where  there  was  such  com- 
petition at  a  longer  distance  point  and  not  at  a  shorter  one,  this 
circumstance  justified  a  greater  charge  to  the  latter.*  Even  in  the 
face  of  such  competition  the  rate  to  the  nearer  point  must  not  be 
unreasonable  per  se,  nor  must  that  to  the  far  point  be  so  low  as  to 
be  less  than  the  actual  cost  of  carriage,  thus  throwing  the  deficit 
on  the  local  traffic^  Also,  a  disparity  between  the  rates  to  the 
competitive  and  non-competitive  points  is  not  justified  where  such 
disparity  is  excessive  and  greater  than  the  competition  necessi- 
tates.* 

The  competition  by  water,  given  effect  in  the  early  decisions  b; 
the  Commission,  must  have  been  that  of  carriers  which  would 
have  taken  the  identical  freight  unless  the  railroad  had  met  the 
water  rate;  these  decisions  did  not  recognize  the  competition  of 
water  carriers  from  other  markets  than  the  point  of  shipment  of 
the  freight  in  question,  to  the  point  of  destination,  this  species  of 
competition  being  termed  "commercial"  or  "market"  competition.^ 

(1)  Supra,  Chaps.  V  and  VI. 

(2)  Re  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,  72,  (13). 

(3)  Infra,  §205. 

(4)  Infra,   §§202,   203. 

(5)  James  &  Mayer  Co.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  4  I.  C.  C. 
Rep.   744,  755,    (133-A). 

Fewell  V.  Richmond  &  D.  R.  Co.,  7  I.  C.  C.  Rep.  354,  373,   (237). 
See  infra,   §§199-201. 
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In  another  early  case  the  Commission  held  that  competition  by 
water,  in  order  to  be  effective,  must  be  actual  and  not  merely 
speculative,  and  must  relate  to  traffic  important  in  amount.^ 

In  a  number  of  decisions  it  was  held  that  the  evidence  showed 
actual  competition  by  water  in  respect  to  traffic  important  in 
amount,  sufficient  to  justify  a  greater  charge  for  the  shorter  dis- 
tance, or  a  preference  of  the  competitive  pointJ  In  others,  the 
evidence  failed  to  make  out  such  water  competition.* 

The  same  is  true  of  the  competition  of  intra-state  and  foreign  ^ 

(6)  Harwell  v.  Columbus  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  236,  248-249, 
(31). 

(7)  Lehmann  &  Co.  v.  Southern  Pac.  R.  Co.,  4  I.  C.  C.  Rep.  1,  (103). 
Rice  V.  Atchison,  T.  &  S.  F.  R.  Co.,  4  I.  C.  C.  Rep.  228,   (115). 
King  V.  New  York,  N.  H.  &  H.  R.  Co.,  4  I.  C.  C.  Rep.  251,   (116). 
Delaware  St.  Gr.  v.  New  York,  P.  &  N.  R.   Co.,  4  I.   C.  C.  Rep.  588, 

(126). 

Spokane  M^t.  Un.  v.  Northern  Pac.  R.  Co.,. 5  I.  C.  C.  Rep.  478,  (157). 

Chattanooga  Bd.  of  Tr.  v.  East  T.,  V.  &  G.  R.  Co.,  5  I.  C.  C.  Rep.  546, 
(16a-A). 

Savannah  Bur.  of  F.  &  T.  v.  Charleston  &  S.  R.  Co.,  7  I.  C.  C.  Rep. 
468,    (243). 

New  York  Pro.  Ex.  v.  Baltimore  &  0.  R.  Co.,  7  I.  C.  C.  Rep.  612,  (253). 

Dallas  Frt.  Bur.  v.  Texas  &  P.  R.  Co.,  8  I.  C.  C.  Rep.  33,   (356). 

Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Rep.  42,   (293). 

Santa  Bar.  Com.  CI.  v.  Southern  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  495, 
(549). 

Ex  parte  Koehler,  25  Fed.  73,  (1885) ;  31  Fed.  315,  (1887). 

I.  C.  C.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  50  Fed.  295,   (110-B). 

(Reversing  San  Bernardino  Bd.  of  Tr.  v.  Atchison,  T.  &  S.  F.  R.  Co., 
4  I.  C.  C.  Rep.  104),   (110-A). 

(8)  Re  Columbus  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  626,   (1888). 

Bates  V.  Penn.  R.  Co.,  3  I.  C.  C.  Rep.  435,  (89-A) ;  (but  see  4  I.  C.  C. 
Rep.   281),    (89-B). 

Raworth  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  234,  (148),  etc. 

Spokane  Mer.  Un.  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  478,  505, 
(167). 

(9)  Re  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,  30,  (13). 

During  the  period  that  the  Commission  recognized  only  competition 
by  water  and  by  foreign  and  intra-state  roads  as  justifying  preferences 
between  localities,  the  carriers  so  often  set  up  water  competition  as  a 
justification  as  to  arouse  the  suspicion  of  the  Commission  as  to  its  actual 
presence  in   some   cases. 

See  for  example  Re  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,  80,  (13). 
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roads,  and  also  of  pipe-lines.^"  In  order  to  render  such 
competition  effective  it  must,  of  course,  appear  that  it  in  fact  in- 
fluences the  rate  situation.^! 

194.    Competition  by  Carriers  Subject  to  the  Act— Early  Dedsloiui 
by  tlie  Conunission. 

The  first  case  in  which  the  Commission  discussed  the  question  as 
to  whether  or  not  the  operation  of  competition  of  carriers  subject 
to  the  Act  at  the  far  and  not  at  the  near  point  justified  a  greater 
charge  to  the  latter,  or  a  preference  of  the  former,  was  Re  Louis- 
ville &  N.  R.  Co.  12  The  facts  there  presented  a  case  where  a  di- 
rect line  competed  with  one  which  started  in  the  opposite  direc- 
tion and,  after  winding  about,  finally  reached  the  same  destination 
by  a  much  longer  route.  It  was  held  that  the  competition  of  the 
direct  line  justified  the  circuitous  one  in  charging  a  rate  to  the 
competitive  point  at  the  end  of  the  route  lower  than  that  to  nearer 
intermediate  points,  the  Commission  stating  that  the  competition 
of  carriers  subject  to  the  Act  justified  a  preference  or  an  exception 
to  the  long  and  short  haul  provision  only  in  rare  and  peculiar 
cases,  where  a  strict  application  of  the  general  rule  of  the  statute 
would  be  destructive  of  legitimate  competition. 

This  construction  of  the  Act  was  followed  by  the  Commission 
until  November,  1892.  Although  competition  by  interstate  car- 
riers was  held  insufficient  in  all  but  very  clear  cases,^*  it  was  recog- 
nized that  in  exceptional  instances  such  competition  might  justify 
a  preference  or  a  less  charge  for  the  greater  distance  without  pre- 

Business  Men's  Asso.  v.  Chicago,  St.  Paul,  M.  &  O.  R.  Co.,  2  I.  C.  O. 
Rep.  52,   (48). 

Business  Men's  League  v.  Atchiscm,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep. 
318,  359,   (311). 

(10)  Indep.  Ref.  Asso.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  O.  C.  Rep. 
415,  457,    (155-A). 

(11)  Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  1,  12,    (46). 
Raworth  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  234,   (148),  etc. 

(12)  1  I.  C.  C.  Rep.  31,   (13). 

(13)  Fannington,  etc..  Board  of  Trade  v.  Chicago,  M.  &  St.  P.  R.  Co., 
1  I.  C.  C.  Rep.  215,   (39). 

Raymond  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  I.  C.  C.  Rep.  230,  234,  (30). 

Re  Passenger  Tar.  &  Rate  Wars,  2  I.  C.  C.  Rep.  513,    (1889). 

Re  Chicago,  St.  P.  &  K.  O.  R.  Co.,  2  I.  C.  O.  Rep.  231,    (58). 

Re  Tariffs  &,  Class  of  A.  &  W.  P.  R.  Co.,  3  I.  C.  C.  Rep.  19,  37-8,  (1889). 
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vious  application  to  the  Commission  for  relief  under  the  proviso  of 
Section  4.^* 

195.  Same  Subject— Early  Federal  Decisions. 

Meanwhile  several  cases  had  been  decided  by  the  United  States 
Courts  which,  while  directly  involving  questions  of  competition 
by  water  or  by  rail  and  water,  had  drawn  no  distinction  between 
different  species  of  competition,  holding  that  wherever  competition 
controlled  the  charge  and  by  reason  of  it  the  road  must  "take  what 
it  can  get,  or  abandon  the  field  and  let  its  road  go  to  rust,"  a  less 
charge  to  the  more  distant  competitive  point  was  proper.  1* 

On  the  other  hand,  in  charging  the  jury  in  a  suit  for  damages 
for  an  alleged  violation  of  Section  4,  Judge  Shiras  had  stated 
clearly  that  competition  was  a  matter  which  only  the  Commission 
could  consider,  and  that  its  existence  did  not  justify  the  carrier  in 
charging  less  for  the  greater  distance  without  previous  authority 
from  the  Commission.^*  The  competition  actually  involved  in  this 
case  was  that  of  interstate  railroads,  but  the  dicta  would  seem  to 
cover  all  kinds  of  competition. 

196.  Same  Subject — Commission  Decisions  from  1892  to  the  Ala- 

bama Midland  Decision. 

In  Trammell  v.  Qyde  S.  S.  Co.,^''  the  question  came  squarely 
before  the  Commission  as  to  whether  or  not  the  competition  of 

(14)  Boston  &  A.  K.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Sep.  158, 
181,    (24). 

Lincoln  Bd.  of  Tr.  v.  Missouri  Pao.  R.  Co.,  2  I.  C.  C.  Rep.  155,   (56). 
Re  Chicago,  St.  P.  &  K.  C.  R.  Co.,  2  I.  C.  C.  Rep.  231,  257,   (58). 
Mankato  Mfrs.  Un.  v.  Minneapolis  &  St.  L.  R.   Co.,  4  I.  C.   C.  Rep. 
79,  86,    (107). 

(15)  Ex  parte  Koehler,  25  Fed.  73,   (1885). 

Ex  parte  Koehler,  31  Fed.  315,  319,  (1887) ;  (see  especially  final  para- 
graph, p.   322). 

Missouri  Pac.  R.  Co.  v.  Texas  &  P.  R.  Co.,  31  Fed.  862,  (1887),  (where 
the  opinion  in  Re  L.  &  N.  R.  Co.,  1  I.  C.  C.  Rep,  31,  (13),  was  adopted). 

I.  C.  C.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  50  Fed.  295,   (110-B). 

(16)  Osborne  v.  Chicago  &  N.  W.  R.  Co.,  48  Fed.  49,  53,  (138-A). 
The  verdict  for  plaintiff  in  this  case  was  set  aside  by  the  Circuit  Court 
of  Appeals,  but  on  a  different  point;  52  Fed.  912;  10  U.  S.  App.  430; 
3  C.  C.  A.  347,  (138-C). 

(17)  5  I.  C.  C.  Rep.  324,    (154-A). 
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carriers  subject  to  the  Act  justified  a  railroad  in  charging  a  less 
rate  for  a  shorter  distance,  without  previous  application  to  the 
Commission  for  relief.  The  Commission  then  modified  its  ruling 
in  the  Louisville  &  Nashville  R.  Co.  case,  summarizing  its  conclu- 
sions as  follows  (p.  397) : 

"The  carrier  has  a  right  to  judge  in  the  first  instance  whether 
it  is  justified  in  making  the  greater  charge  for  the  shorter  disi/ance 
under  the  fourth  section  in  all  cases  where  the  circumstances  and 
conditions  arise  wholly  upon  its  own  line  or  through  competition 
for  the  same  traffic  with  carriers  not  subject  to  regulation  under 
the  Act  to  regulate  commerce.  In  other  cases  under  the  fourth 
section,  the  circumstances  and  conditions  are  not  presumptively 
dissimilar  and  carriers  must  not  charge  less  for  the  longer  dis- 
tance, except  upon  the  order  of  the  Commission."   • 

This  ruling  was  followed  and  reaffirmed  in  a  number  of 
cases  decided  by  the  Commission  between  its  utterance  in  Novem- 
ber, 1892,  and  the  decision  of  the  Alabama  Midland  case  ^®  by  the 
.Supreme  Court  in  November,  1897.  These  decisions  are  given  in 
the  note.^* 

During  this  period,  however,  the  Commission  on  several  occa- 
sions granted  an  order  relieving  carriers  from  the  operation  of 

(18)  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144;  42  L.  Ed.  414; 
18  Sup.  Ct.  45,    (170-I>). 

(19)  Chattanooga  Bd.  of  Tr.  v.  Bast  T.  V.  &  G.  E.  Co.,  5  I.  O.  C.  Rep. 
546,  (162-A). 

Gerke  Co.  v.  Louisville  &  N.  R.  Co.,  5  I.  C.  C.  Rep.  596,  (164). 

Troy  Bd.  of  Tr.  v.  Alabama  Mid.  E.  Co.,  6  I.  C.  C.  Rep.  1,   (170-A). 

Behlmer  v.  Memphis  &  C.  R.  Co.,  6  I.  C.  C.  Rep.  257,   (186-A). 

Hill  &  Bro.  V.  Nashville,  C.  &  St.  L.  R.  Co.,  6  I.  C.  C.  Rep.  343,  (197). 

Cordele  Maeh.  Shop  v.  Louisville  &  N.  R.  Co.,  6  I.  C.  C.  Rep.  361, 
(198). 

Johnston  Co.  v.  Atchison,  T.  &  S.  P.  R.  Co.,  6  I.  C.  C.  Rep.  568,  (207). 

McClelen  v.  Southern  P.  R.  Co.,  6  I.  C.  C.  Rep.  588,   (208-A). 

Lynchburg  Bd.  of  Tr.  v.  Old  Dom.  S.  S.  Co.,  6  L  C.  C.  Rep.  632,  (211). 

Brewer  v.  Louisville  &'N.  R.  Co.,  7  L  C.   C.-Rep.  224,    (229-A). 

Re  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  C.   C.  Rep.  61,    (1897). 

Fewell  V.  Richmond  &  D.  R.  Co.,  7  L  C.  C.  Rep.  354,  (237). 

Kentucky  Bd.  of  R.  Comrs.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  7  I. 
C.  C.  Rep.  380,   (239). 

See,  however,  Minneapolis  Ch.  of  Com.  v.  Great  Nor.  R.  Co.,  5  I.  C.  C. 
Rep.  571,  594,    (163). 

(Several  of  the  above  decisions  were  reversed  by  the  Federal  Courts, 
see  infra). 
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Section  4,  because  of  competition  by  carriers  subject  to  the  Actj^** 
and  in  most  of  the  decisions  cited  in  the  previous  note,  the  defen- 
dants were  allowed  30  or  60  days  to  apply  for  relief  before  the 
proposed  order  went  into  effect. 

197.    Same    Subject— Circuit   Court   Decisions   During   the   Sams 
Period. 

Prior  to  the  decision  by  the  Commission  in  the  Cordele  Machine 
Shop  case  and  the  other  later  decisions  in  note  ^^  supra,  the  Circuit 
Court  for  the  middle  district  of  Alabama  had  held  flatly,  in  pass- 
ing on  the  applicajtion  of  the  Commission  to  enforce  its  order 
in  the  case  of  Troy  Bd.  of  Tr.  v.  Alabama  Mid.  R.  Co.,21  that  the 
competition  of  carriers  subject'  to  the  Act  was  a  circumstance 
which  rendered  the  conditions  at  the  competitive  point  substan- 
tially dissimilar,  and  justified  an  exception  to  the  rule  of  Section 
4  without  authority  from  the  Commission.^^  This  decision  was 
rendered  in  July,  1895,  and  was  affirmed  by  the  Circuit  Court  of 
Appeals  in  June,  1896.2^  In  January,  1896,  the  Circuit  Court  for 
the  District  of  South  Carolina  had  dismissed  the  petition  to  en- 
force the  order  of  the  Commission  issued  in  Behlmer  v.  Memphis 
&  C.  R.  Co.,^^  requiring  defendant  to  desist  from  charging  a 
higher  rate  for  a  less  distance,  on  the  ground,  among  others,  that 
such  was  justified  by  competition  of  interstate  carriers.*^  In 
April,  1896,  also,  the  Circuit  Court  for  the  Middle  District  of  Ten- 
nessee, in  dismissing  the  Commission's  bill  to  enforce  its  order  In 
re  Louisville  &  N.  R.  Co.'s  Unlawful  Rates,^*  had  distinctly  recog- 

(20)  Cincinnati,  B.  &  D.  E.  Go's.  Petition,  6  I.  C.  C.  Rep.  323,  (192). 
Rome,  W.  &  O.  R.  Co.'s  Application,  6  I.  C.  C.  Rep.  328,   (193). 

(21)  6  I.  C.  C.  Rep.  1,    (170-A). 

(22)  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  69  Fed.  227,    (170-B). 

(23)  74  Fed.  715;  21  C.  C.  A.  51;  41  U.  S.  App.  453,   (170-C). 

(24)  6  I.   C.   C.  Rep.  257,    (186-A). 

(25)  Behlmer  v.  Louisville  ft  N.  R.   Co.,  71  Fed.   835,    (186-B). 
See  also  I.  C.  C.  v.  Cincinnati  N.  O.  &  T.  P.  R.  Co.,  56  Fed.  925,  943- 

7,    (132-B),  accord. 

The  decision  of  the  Circuit  Court  in  the  latter  case  was  reversed 
by  the  Circuit  Court  of  Appeals  without  opinion,  13  U.  S.  App.  730,  and 
the  decree  of  the  latter  Court  affirmed  by  the  Supreme  Court,  162  XT. 
S.  184;  16  Sup.  Ct.  700;  40  L.  Ed.  935,   (132-C). 

(26)  5  I.  C.  C.  Rep.  466,   (156-A). 
20 
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nized  the  competition  of  interstate  carriers  as  a  circumstance 
properly  taken  into  account  under  Sections  2  and  3  of  the  Act.*^ 

198.    Same  Subject— Commission  Decisions  between  the  Alabama 
Midland  and  East  Tennessee,  Ya.  &  Oa.  R.  Co.  Cases. 

The  Commission,  however,  seemed  to  ignore  the  above  de- 
cisions and  persisted  in  applying  the  rule  of  Trammell  v.  Clyde 
S.  S.  Co.,  until  the  affirmance  by  the  Supreme  Court  of  the  Ala- 
bama Midland  case  in  November,  1897.^*  Even  in  spite  of  this 
decision,  the  Commission  still  endeavored  to  preserve  Section  4 

(27)  I.  C.  C.  V.  Louisville  &  N.  K.  Co.,  73  Fed.  409,  418,   (156-B). 
See  also  Wight  v.  U.  S.,  167  U.  S.  512,  518;  42  L.  Ed.  258;   17  Sup. 

Ct.   822,    (223). 

I.  C.  C.  V.  Detroit  G.  H.  &  JVC  R.  Co.,  167  U.  S.  633,  644;  42  L.  Ed. 
306;    17   Sup.   Ct.  986,    (100-D). 

(28)  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144;  42  L.  Ed.  414; 
18  Sup.  Ct.  45,    (170-D). 

Federal  decisions  following  the  above  case  are  as  follows: 

Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648;  44  L.  Ed.  309;  20 
Sup.  Ct.  209,    (186-D). 

East  Tenn.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  181  U.  S.  1;  21  Sup.  Ct.  516; 
45  L.  Ed.  719,   (162-D). 

L  C.  C.  v.  Clyde  S.  S.  Co.,  181  U.  S.  29,   (154-B). 

I.  C.  C.  v.  Louisville  &  N.  R.  Co.,  190  U.  S.  273;  47  L.  Ed.  1047;  23  Sup. 
•Ct.  687,   (242-C). 

Brewer  v.  Central  R.  of  Ga.,  84  Fed.  258,  (229-B). 

Allen  V.  Oregon  R.  &  N.  Co.,  98  Fed.  16;  106  Fed.  265,  (370). 

I.  C.  C.  V.  Cincinnati,  P.  &  V.  R.  Co.,  124  Fed.  624,   (298-B). 

Decisions  by  the  Commission  following  the  ruling  in  the  above  cases 
are  as  follows: 

Savannah  Bur.  v.  Charleston  &  S.  R.  Co.,  7  I.  C.  C.  Rep.  458,  476, 
(243). 

Cattle  R.  Asso.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep.  513,  544, 
(245A). 

Dallas  Frt.  Bur.  v.  Texas  &  P.  R.  Co.,  8  I.  C.  C.  Rep.  33,  43,   (256). 

Dallas  Frt.  Bur.  v.  Austin  &  N.  W.  R.  Co.,  9  I.  C.  C.  Rep.  68,   (295). 

Pratt  Liunber  Co.  v.  Chicago,  I.  &  L.  R.  Co.,  10  I.  0.  C.  Rep.  29,  (335). 

Rock  Hill  Buggy  Co.  v.  Southern  R.  Co.,  11  I.  C.  C.  Rep.  229,   (395). 

Spiegle  &  Co.  v.  Chesapeake  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  367,   (400). 

Dewey  Bros.  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  475,  (408). 

Griffin  Groc.  Co.  v.  Southern  R.  Co.,  11  L  C.  C.  Rep.  522,   (415). 

Farrar  v.  Southern  R.  Co.,  11  L  C.  C.  Rep.  640,   (434). 

Goodhue  v.  Chicago  G.  W.  R.  Co.,  11  I.  C.  C.  Rep.  683,  687,  (439). 

Durham  v.  Illinois  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  37,   (460). 

Johnston  Co.  v.  New  York  &  T.  S.  S.  Co.,  12  I.  C.  C.  Rep.  58,   (464). 
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from  total  annihilation,  and  took  up  several  of  the  cases  in  which 
its  orders  were  based  on  practically  the  same  construction  of  Sec- 
tion 4,  which  had  been  held  erroneous  in  the  Alabama  Midland 
case,  making  necessary  a  number  of  additional  decisions.^^ 

During  the  next  few  years  following  the  Alabama  Midland  de- 
cision, the  Commission  also  held  that  certain  cases  were  not  gov- 
erned by  that  decision  and  that  certain  facts  constituted  violations 
of  Section  4,  which,  in  view  of  the  Supreme  Court's  rulings,  could 
not  well  be  sustained.*"  It  was  not  really  until  after  the  decision 
in  the  case  of  East  Tenn.  V.  &  G.  R.  Co.  v.  I.  C.  C.,**  decided  in 
Apr'il,  1901,  that  the  Commission  acquiesced  entirely  in  the  con- 
struction of  Sections  3  and  4,  now  recognized  as  the  correct  one, 
and  its  decisions  on  questions  of  preferences  among  localities, 
prior  to  the  9th  volume  of  the  reports,  are  scarcely  reliable. 

199.    Competition    between    JiCarkets— Comnnercial    Competltton 

Xlqualizing  ITattiral  or  Geographical  Advantages. 

The  question  of  giving  effect  to  Commercial  or  Market  Compe- 

Kansas  Far.  CI.  v.  AteMson,  T.  &  S.  F.  E.  Co.,  12  I.  C.  C.  Rep.  351, 
358-9,    (519). 

Union  Sp.  Com.  Asso.  v.  LouiSTille  &  N.  R.  Co.,  12  I.  0.  0.  Rep.  372, 
(531). 

Morse  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  12  I.  C.  C.  Rep.  485,   (546). 

Reliance  Co.  v.  Southern  R.  Co.,  13  I.  C.  C.  Rep.  48,   (575). 

Pecos  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  173,   (594). 

Duluth  Com.  CI.  v.  Northern  Pao.  R.  Co.,  13  I.  C.  C.  Rep.  288,   (611). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  13  I.  C.  C.  Rep.  300, 
(614). 

Johnston-Larimer  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  L  C.  C.  Rep. 
388,  396,    (634). 

Randolph  Co.  v.  Seaboard  A.  L.  R.  Co.,  13  I.  C.  C.  Rep.  601,   (649). 

Phillips  Co.  V.  Southern  Pao.  R.  Co.,  13  L  O.  C.  Rep.  644,    (656). 

Gump  V.  Baltimore  &  O.  R.  Co.,  14  I.  C.  C.  Rep.  98,   (671). 

Flint  V.  Grand  R.  &  I.  R.  Co.,  14  I.  C.  C.  Rep.  520,  (717). 

(29)  See  decisions,  supra,  n.28. 

(30)  See  Calloway  v.  Louisville  &  N.  R.  Co.,  7  I.  C.  C.  Rep.  431,  438, 
(343-A). 

Re  St.  Louis  &  S.  F.  R.  Co.,  8  L  C.  C.  Rep.  290,   (267). 

Tileston  Mill  Co.  v.  Northern  Pao.  R.  Co.,  8  L  C.  C.  Rep.  34'6,  359, 
(273). 

Danville  v.  Southern  R.   Co.,  8  I.  C.   C.  Rep.  409,  429,    (377-A). 

Hampton  Bd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  R.  Co.,  8  L  C.  C.  Rep. 
503,    527,     (381-A). 

(31)  181  U.  S.  1;  21  Sup.  Ct.  516;  45  L.  Ed.  719,   (162-D). 
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tition  appears  in  connection  with  problems  under  the  Act  in  a 
number  of  different  forms.  Such  competition  is  said  to  exist  when 
it  appears  that,  unless  the  rate  to  a  given  point  is  reduced  to  a  cer- 
tain figure,  such  point  will  be  supplied  from  other  markets,  ship- 
pers from  the  market  in  question  not  being  able  to  pay  a  higher 
rate  and  still  make  a  profit  at  the  market  price  which  the  goods 
will  command  at  the  proposed  point  of  sale.  To  recognize  the  in- 
fluence of  this  species  of  competition  is  really  nothing  more  than 
to  fix  rates  in  proportion  to  the  value  of  the  service  to  the  shipper, 
or  to  counterbalance  geographical  or  other  advantages  among  lo- 
calities by  adjustment  of  relative  rates.  It  amounts  to  applying 
to  relative  rates  between  competing  localities  the  principle  of 
charging  what  the  traffic  will  bear. 

200.    Same  Subject— Early  Becisions — The  Behlmer  Case. 

The  early  decisions  of  the  Commission  recognized  to  a  certain 
extent  that  carriers  were  justified  in  counterbalancing  geogra- 
phical advantages  by  allowing  proportionately  lower  rates  to  dis- 
advantageously  situated  localities.^^  In  the  Social  Circle  case, 
however,  the  Commission  held  that  the  defendant  was  not  justified 
in  charging  a  lower  rate  from  Cincinnati  to  Atlanta  than  to  Social 
Circle,  a  less  distant  point,  by  reason  of  the  fact  that  at  a  higher 
rate  Baltimore  dealers  could  undersell  their  Cincinnati  competi- 
tors at  Atlanta,  though  not  at  Social  Circle.^s  and  the  Supreme 
Court  ordered  the  enforcement  of  the  Commission's  order  in  this 
case. 3*  In  a  number  of  other  later  decisions  the  Commission  re- 
fused to  recognize  market  competition  as  justifying  the  carrier  in 
making  an  exception  to  the  rule  of  Section  4,  without  previous  au- 
thority from  the  Commission,  although  intimating  that  this  might 
be  ground  for  relief  on  application  under  the  proviso  of  Section 

(32)  See  supra,  §§59-60. 

(33)  James  &  Mayer  Buggy  Co.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co., 
4  I.  C.  C.  Rep.  744,    (132-A). 

(34)  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  I.  C.  C,  162  U.  S.  184,  194;  16 
Sup.  Ct.  700;   40  L.  Ed.  935,    (133-C). 

Affirming  the  order  of  the  C.  C.  A.  (13  U.  S.  App.  730,  not  reported 
in  the  Federal  Reporter),  and  reversing  the  Circuit  Court,  56  Fed 
925,     (132-B). 
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4.^^  The  Import  Rate  case  ^^  really  was  one  presenting  the  ques- 
tion of  market  competition,  but  although  the  decision  in  that  case 
necessarily  held  such  competition  to  be  a  justification  for  a  prefer- 
ence, the  effect  of  the  decision  was  not  recognized  until  the  Court 
called  attention  to  its  true  scope  in  the  Behlmer  case  (p.  671).  In 
the  latter  decision,  however,  the  Supreme  Court  distinctly  held 
that  market  or  commercial  competition  should  be  given  the  same 
effect  as  the  other  species.^^  The  Commission  has,  of  course,  fol- 
lowed this  decision  in  subsequent  cases.** 

(35)  Trammell  v.  Clyde  S.  S.  Co.,  5  I.  C.  C.  Rep.  324,  395,  413, 
(154-A). 

Chattanooga  Bd.  of  Tr.  v.  East  Tenn.,  V.  &  G.  R.  Co.,  5  I.  C.  C.  Rep. 
546,   567,    (162-A). 

Gerke  Brwg.  Co.  v.  Louisville  &  N.  R.  Co.,  5  I.  C.  C.  Rep.  596,  611, 
(164). 

Cincinnati  Frt.  Bur.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  6  I.  C.  C.  Rep. 
195,  244-5,    (X83-A). 

Behlmer  v.  Memphis  &  C.  R.  Co.,  6  I.  C.  C.  Rep.  257,  265,   (186-A). 

Fewell  V.  Richmond  &  D.  R.  Co.,  7  I.  C.  C.  Rep.  354,  374,    (237). 

(36)^  Texas  &  Pac.  R.  Co.  v.  I.  0.  C,  162  U.  S.  197;  16  Sup.  Ct. 
666;   40  L.   Ed.  940,    (122-D). 

(37)  Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  670-2;  44  L. 
Ed.  309;  20  Sup.  Ct.  209,  (186-D). 

Reversing  the  Circuit  Court  of  Appeals,  83  Fed.  893;  28  C.  C.  A.  229; 
42  U.  S.  App.  581,  (186-C);  sustaining  the  Circuit  Court,  71  Fed.  835, 
(186-B). 

(38)  Gustin  v.  Burlington  &  Mo.  R.  Co.,  8  I.  C.  C.  Rep.  481,   (280). 
Dallas  Frt.  Bur.  v.  Austin  &  N.  W.  R.  Co.,  9  I.  C.  C.  Rep.  68,  71, 

(295). 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  558,   (323). 

Kindel  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  606,  617,  (327). 

Bovaird  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  56,   (576). 

Pittsburg  Plate  Glass  Co.  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.,  13  I. 
C.   C.  Rep.  87,    (578). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  13  I.  C.  C.  Rep.  300, 
(614). 

Lincoln  Com.  CI.  v.  Chicago,  R.  L  &  P.  R.  Co.,  13  I.  C.  C.  Rep.  319, 
323,    (616). 

Rice  V.  Georgia  R.  Co.,  14  I.  C.  C.  Rep.  75,   (668). 

See,  however,  St.  Louis  Tr.  Bur.  v.  Chicago,  B.  &  Q.  R.  Co.,  14  I. 
C.  C.  Rep.  317,  (698) ;  a  case  which  it  would  seem  difficult  to  reconcile 
with  the  foregoing,  if,  as  it  would  appear  from  the  opinion,  the  case 
was  really  one  involving  a  preference  between  localities,  forced  by  com- 
petitive conditions  at  the   preferred  point. 

See  also  Texas  Cement  Co.  v.  St.  Louis  &  S.  P.  R.  Co.,  12  I.  C.  O.  Rep. 
68,    (467). 
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201.  Effect  of  the  Becognition  of  Competltioii  as  a  Justification. 

for  Frefereuce  among  Localities. 

In  its  earliest  decisions  the  Commission  laid  down  the  rule  that 
the  law  did  not  forbid  every  preference  among  localities,  or  the 
greater  charge  for  the  shorter  distance  in  every  case,  but  only 
where  these  conditions  were  the  result  of  the  carrier's  own  action. 
If  the  relation  in  rates  complained  of  was  not  arbitrarily  fixed  by 
the  railroad  but  was  forced  upon  it  by  the  unavoidable  compulsion 
of  circumstances  beyond  its  control,  the  conditions  were  rendered 
dissimilar  and  the  preference  was  not  undue.^^  The  recognition 
by  the  Courts  of  railroad  and  market  competition  as  a  factor  in  the 
creation  of  dissimilar  circumstances,  or  as  justifying  a  preference, 
would  seem  to  have  been  not  so  much  a  modification  of  this  prin- 
ciple, as  a  correction  of  the  Commission's  application  of  it.  The 
Commission  had  held  that  whereas  the  competition  of  a  water  line 
at  the  far  point  was  a  factor  beyond  the  control  of  a  railroad  en- 
deavoring to  secure  freight  to  that  point,  the  competition  of  an- 
other interstate  railroad  or  of  another  market  was  not,  although 
the  practical  result  and  effect  in  the  two  cases  was  exactly  the 
same.    The  Courts  merely  recognized  the  latter  fact. 

202.  Qualifications  of  the  Effect  of  Competition. 

When,  under  the  law  as  it  stands  to-day,  competition  is  set  up 
as  a  justification  for  a  preference  or  for  a  less  charge  for  the 
greater  distance,  the  question  to  be  answered  is  whether  the  rate 
relation  complained  of  is  really  forced  on  the  defendant  by  compe- 
tition, or  whether  competition  is  not  merely  the  excuse  alleged  by 
the  railroad  for  a  rate  relation  not  necessitated  thereby,  but  the 
result  of  the  arbitrary  action  of  defendant,  to  further  some  inter- 
est of  its  own  not  recognized  as  a  justification  for  a  preference.** 

(39)  See  Ee  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,   (13). 
Minnesota  Bus.  Men's  Asso.  v.  Chicago,  St.  P.,  M.  &  0.  R.   Co.,  2  I. 

C.  C.  Rep.  52,  65-66    (48). 

Wilmington  Tar.  Asso.  v.  Cincinnati,  P.  &  V.  R.  Co.,  9  I.  C.  C.  Rep. 
113,    157,    (298-A). 

Supra,  §181. 

Cf.  Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rep.  131,  151,  (HI). 

Chicago  Bd.  of  Tr.  v.  Chicago  &  A.  R.  Co.,  4  I.  C.  C.  Rep.  158,  187, 
(112). 

(40)  It  must,  of  course,  appear  as  a  first  requisite  to  the  use  of 
competition  as  a  justification  under  Sections  3  or  4,  that  the  competi- 
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This  distinction  was  clearly  stated  by  Justice  Shiras  in  the  Ala- 
bama Midland  case,  as  follows:*^ 

"In  order  further  to  guard  against  any  misapprehension  of  the 
scope  of  our  decision  it  may  be  well  to  observe  that  we  do  not  hold 
that  the  mere  fact  of  competition,  no  matter  what  its  character  or 
extent,  necessarily  relieves  the  carrier  from  the  restraints  of  the 
third  and  fourth  sections,  but  only  that  these  sections  are  not  so 
stringent  and  imperative  as  to  exclude  in  all  cases  the  matter  of 
competition  from  consideration  in  determining  the  questions  of 
'undue  or  unreasonable  preference  or  advantage,'  or  what  are 
'substantially  similar  circumstances  and  conditions.'  The  compe- 
tition may  in  some  cases  be  such  as,  having  due  regard  to  the  in- 
terests of  the  public  and  of  the  carrier,  ought  justly  to  have  effect  ■ 
upon  the  rates,  and  in  such  cases  there  is  no  absolute  rule  which 
prevents  the  commission  or  the  courts  from  taking  that  matter 
into  consideration."  *2 

The  above  passage  was  quoted  by  Mr.  Justice  White  in  the 
Behlmer  case,  and  the  following  further  qualification  or  explana- 
tion added : *^ 

"It  follows  that  whilst  the  carrier  may  take  into  consideration 
the  existence  of  competition  as  the  producing  cause  of  dissimilar 
circumstances  and  conditions,  his  right  to  do  so  is  governed  by  the 
following  principles :  First.  The  absolute  command  of  the  statute 
that  all  rates  shall  be  just  and  reasonable,  and  that  no  undue  dis- 
crimination be  brought  about,  though,  in  the  nature  of  things, 
this  latter  consideration  may  in  many  cases  be  involved  in  the 

tion  is  greater  at  the  far  point  than  at  the  near  one,  and  where  the 
same  roads  run  through  both  points  there  can  be  no  difference  in  the 
competitive  conditions  at  each.  Eaworth  v.  Northern  Pae.  R.  Co.,  5 
I.  C.  C.  Rep.  234,  240-241,    (148). 

See  also  Martin  v.  Southern  Pae.  R.  Co.,  2  I.  C.  C.  Rep.  1,  12-24,  (46). 

(41)  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144,  167;  42  L.  Ed. 
414;    18   Sup.   Ct.  45,    (170-D). 

(42)  See  also  Phillips  &  Co.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  O.  Rep. 
93,  106-7,    (259). 

Grain  Shippers'  Asso.  v.  Illinois  Cent.  R.  Co.,  8  I.  C.  C.  Rep.  158, 
177,    (363). 

Payne-Gardner  Co.  v.  Louisville  &  N.  R.  Co.,  13  I.  C.  C.  Rep.  638,  643, 
(655). 

(43)  Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  674-5;  44 
L.  Ed.  309;   20  Sup.  Ct.  209,    (186-D). 
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determination  of  whether  competition  was  such  as  created  a  sub- 
stantial dissimilarity  of  conditions.  Second.  That  the  competition 
relied  upon  be,  not  artificial  or  merely  conjectural,  but  material 
and  substantial,**  thereby  operating  on  the  question  of  traffic  and 
rate-making  the  right  in  every  event  to  be  only  enjoyed  with  a  due 
regard  to  the,  interest  of  the  public,  after  giving  full  weight  to  the 
benefits  to  be  conferred  on  the  place  from  whence  the  traffic 
moved  as  well  as  those  to  be  derived  by  the  locality  to  which  it  is 
to  be  delivered." 

303.     Same  Subject — In  Spite  of  Competition  at  tlie  Preferred  Point 
Rates  may  be  Unreasonable  or  Create  an  T7ndii«  Preference. 

In  spite,  therefore,  of  the  existence  of  such  competition  at  the 
far  point  and  not  at  the  nearer  one  as  would  justify  a  somewhat 
lower  rate  to  the  former  than  to  the  latter,  the  rate  to  the  near 

(44)  This  is  merely  another  way  of  stating  the  principle  announced 
by  the  Commission  in  its  early  decisions  that  the  competition  must  be 
actual  and  not  merely  speculative  and  must  relate  to  traffic  important 
in  amount. 

See  Harwell  v.  Columbus  &  W.  E.  Co.,  1  I.  C.  C.  Rep.  236,  248-249, 
(31). 

In  Randolph  Co.  v.  Seaboard  A.  L.  R.  Co.,  13  I.  C.  C.  Rep.  601,  603, 
(649),  Prouty,  C,  said: 

"The  real  question  in  a  case  like  this  generally  ought  to  be,  not 
whether  competition  has  produced  at  the  more  distant  point  a  lower 
rate,  but  whether,  under  all  circumstances,  the  rate  from  the  competi- 
tive point  fairly  ought,  in  view  of  the  competition,  to  be  lower  than 
that  from  the  intermediate   point." 

Cases  in  which  the  competition  relied  on  is  speculative  merely  and 
not  of  controlling  force,  must  be  distinguished  from  cases  involving 
potential  competition,  in  which,  it  appears  that  although  at  the  rates 
charged  there  is  no  actual  competition  of  other  carriers,  it  is  apparent 
that  if  the  rates  be  at  all  raised,  such  carriers  would  at  once  appear  and 
compete  for  the  traffic.  This  is  often  the  case  where  the  competition  is 
by  water,  the  railroads  keeping  the  rate  just  low  enough  to  drive  the  water 
line  out  of  the  business. 

See  Lincoln  Bd.  of  Tr.  v.  Burlington  &  M.  R.  Co.,  2  I.  C.  C.  Rep.  147, 
154,    (55). 

Raworth  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  234,  246,   (148). 

I.  C.  C.  V.  Alabama  M.  R.  Co.,  74  Fed.  715,  723;  21  C.  C.  A.  51;  41 
U.  S.  App.   453,    (170-0). 

Re  Cotton  Rates,  etc.,  3  I.  C.  C.  Rep.  121,  124,   (281). 

Cf.  Brewer  v.  Louisville  &  N.  R.  Co.,  7  I.  C.  C.  Rep.  224,  236,  (229-A). 
(reversed  in  84  Fed.  258),  (229-B). 
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point  may  still  be  found  to  be  unreasonably  high  under  Section  i, 
or  in  case  of  disparity  between  the  two  rates  greater  than  the 
stress  of  competition  necessitates,  the  rate  relation  may  constitute 
an  undue  preference  of  the  more  distant  point  under  Section  3.*^ 
In  the  latter  case  it  would  seem  to  be  a  doubtful,  although  per- 
haps an  academic  question,  as  to  whether  such  facts  would  pre- 
sent a  violation  of  Section  4.  That  Section  would  seem  to  deal 
only  with  the  question  as  to  whether  the  near  rate  properly  ex- 
ceeded the  far  one,  and  to  have  nothing  to  do  with  the  propriety 
of  the  amount  of  the  excess,  leaving  this  to  Section  3.^® 

Under  the  qualification  to  the  competition  rule  above  stated, 
the  rate  to  the  near  point  may  be  held  to  be  unreasonable  per  se, 
although  that  to  the  far  point  is  properly  less,  and  in  a  number  of 
cases  the  Commission  has  so  held.*''  It  must  be  remembered,  how- 
ever, in  connection  with  such  decisions,  that  there  is  scarcely  ever 
a  case  in  which  a  rate  can  be  said  to  be  unreasonable  per  se,  judged 
absolutely  by  itself.*®  Practically  all  questions  of  reasonableness 
under  Section  i  are  determined  by  the  comparison  of  the  rate  in 

(45)  See,  for  example,  Cmcinnati  Frt.  Bur.  v.  Cincinnati  N.  O.  &  T.  P. 
E.  Co.,  6  I.  C.  C.  Rep.  195,  238,  (183-A). 

Payne-Gardner   Co.  v.  Louisville  &  N.  R.   Co.,   13  I.   C.   C.  Rep.   638, 
(655). 
Also  infra,   §204. 

(46)  From  one  decision  by  the  Commission  it  would  seem  that  it 
regarded  the  facts  above  suggested  as  constituting  a  violation  of  Section 
4  as  well  as  of  Section  3. 

Gardner  &  Clark  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  342,  348,   (355). 

From  another  case  it  would  appear  that  Sections  1  and  3  were  the  only 
provisions   violated. 

Marten  v.  Louisville  &  N.  R.  Co.,  9  L  C.  C.  Rep.  581,  601,  (325). 

See  also  East  Tenn.,  V.  &  G.  R.  Co.  v.  L  C.  C,  181  U.  S.  1,  22,  23;  21 
Sup.  Ct.  516;  45  L.  Ed.  719,  (162-D). 

On  principle,  however,  it  would  seem  that  once  a  lower  rate  to  the 
far  point  were  justified,  the  fourth  section  could  have  nothing  further  to 
do  with  the  rate  relation. 

(47)  Re  St.  Louis  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  290,  301,   (267). 
Hampton  Bd.  of  Tr.  v.  Nashville  C.  &  St.  L.  R.  Co.,  8  I.  C.  C.  Rep. 

603,  527,  (281-A).  (Reversed  in  I.  C.  C.  v.  Nashville  C.  &  St.  L.  E. 
Co.,  120  Fed.  934;  57  0.  C.  A.  224),    (281-B). 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  Co.,  9  1.  C.  C.  Rep.  534,  656-557, 
<322). 

Farrar  v.  Southern  R.  Co.,  11  I.  C.  C.  Rep.  «32,   (433). 

(48)  See  supra,  §§49,  91. 
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question  with  other  rates.  Although  the  short  distance  rate  might 
well  be  held  unreasonable  by  comparison  with  rates  to  other  non- 
competitive points,  in  a  number  of  cases  under  Section  4,  where 
the  Commission  has  declared  rates  to  the  near  point  unreasonable 
per  se,  it  has  really  meant  that  they  are  unreasonable  as  compared 
with  those  to  the  far  point,  for,  as  pointed  out  by  the  Supreme 
Court,*'  its  order  has  permitted  the  carrier  to  remedy  the  situa- 
tion either  by  raising  the  far  rate  to  the  level  of  the  near  one,  or  by 
reducing  the  latter. 

204.  Same  Subject— Kaxly  Commission  Decisions  on  Preferences 
between  Iiocalitles  Uodified  by  East  Tenn.,  Va.  &  Ga.  v. 
I.  C.  O. 

In  a  number  of  cases  decided  by  the  Commission  prior  to  the 
Supreme  Court's  decision  in  East  Tenn.,  Va.  &  Ga.  R.  Co.  v.  I.  C. 
C.^"  (April,  1901),  it  was  held  that  the  competition  in  question 
did  not  justify  the  great  disparity  in  rates  there  appearing.***  In 
reading  these  decisions,  it  is  well  to  bear  in  mind  that  the  East 
Tennessee  case  held,  in  opposition  to  the  contention  of  the  Com- 
mission, that  the  right  of  the  carrier  to  charge  less  for  the  greater 
distance  under  substantially  dissimilar  circumstances  was  not  de- 
stroyed by  the  mere  fact  that  an  incidental  preference  of  a  far 
point  might  result.'*^ 

(49)  East  T.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  181  U.  S.  1,  23;  21  Sup. 
Ct.  516;  45  L.  Ed.  719,   (162-D). 

I.  C.  C.  V.  Louisville  &  N.  E.  Co.,  190  U.  S.  273,  284;  47  L.  Ed.  1047; 
23  Sup.  Ct.  687,    (242-C). 

Peim  Ref.  Co.  v.  Western  N.  Y.  &  P.  R.  Co.,  208  U.  S.  208,  217-8;  28 
Sup.  Ct.,  268;  52  L.  Ed.,  493,   (X55-F). 

See  also  I.  C.  C.  t.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  416,  (166-B). 

I.  C.  C.  V.  Southern  R.  Co.,  117  Fed.  741,  (277-C) ;  122  Fed.  800, 
(277-C). 

(50)  181  U.  S.  1;  21  Sup.  Ct.  516;  45  L.  Ed.  719,   (162-D). 

(61)  Spokane  Mer.  Un.  v.  Northern  Pacific  R.  Co.,  5  I.  C.  0.  Rep. 
478,   (157). 

Chattanooga  Bd.  of  Tr.  v.  East  Temi.,  V.  &  G.  R.  Co.,  5  I.  0.  C.  Rep.  546, 
568-9,    (162-A). 

Colorado  F.  &  I.  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  0.  Rep.  488,  (201-A). 
Marten  v.  Louisville  &  N.  R.  Co.,  9  I.  C.  C.  Rep.  581,   (825). 
Gardner  &  Clark  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  342,  (355). 

(62)  See  also  Chattanooga  Ch.  of  Com.  v.  Southern  R.  Co.,  10  I.  C.  C. 
Rep.   Ill,  134,   (841). 

Aberdeen  Com.  Gr.  v.  Mobile  k  O.  R.  Co.,  10  I.  C.  C.  Rep.  289,  305, 
(850). 
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805.  Same  Subject— Hate  to  CtempetltlTe  Folnt  may  not  be  lew 

than  the  Cost  of  Transportation. 

Another  qualification  on  the  effect  of  competition,  stated  by  the 
Commission  in  its  first  important  decision,  and  also  in  subsequent 
opinions  by  the  Federal  Courts,  is  that  competition  at  the  far 
point  will  not  justify  to  such  point  rates  lower  than  the  actual  cost 
of  transportation,''^  for  such  a  situation  would  necessitate  an  in- 
crease of  charges  on  other  traffic  to  make  up  the  deficiency."* 

Neither  the  Commission  nor  the  Court  has  suggested  the  form 
of  order  which  would  be  issued  to  remedy  this  sort  of  case.  The 
Commission  has  held  that  it  has  no  power  to  order  a  carrier  to 
raise  a  rate,""*  and  to  reduce  the  other  rates  to  the  same  level  would 
only  make  matters  worse. 

806.  Same  Subject — Further  Qualifications— Suppression  of  Comi- 

petition. 

If  there  be  real  and  substantial  competition  at  the  far  and  not 
at  the  near  point,  the  mere  possibility  that  competition  may  arise 
at  the  near  point  is  not  sufficient  to  entitle  the  latter  to  the  same 
rate,  since  the  fourth  section  of  the  Act  has  reference  to  an  actual 
dissimilarity  of  conditions  and  not  to  a  merely  conjectural  one.'* 
So,  also,  it  is  immaterial  that  the  competition  at  the  far  point  was 
originated  by  one  of  the  defendants."'^  If,  however,  it  appeared 
that  at  the  near  point  competition  had  been  suppressed  by  agree- 

(53)  By  cost  of  transportation  is  here  meant  the  cost  which  would 
not  have  been  incurred  had  the  particular  shipment  in  question  not  been 
moved.  Cost  of  maintenance  and  interest  on  fixed  charged  is  not  in- 
cluded. 

(54)  Re  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,  65-67,    (13). 
Kindel  v.  Boston  &  A.  R.  Co.,  11  I.  C.  C.  Rep.  495,  507,  510,    (412). 
East  T.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  181  U.  S.  1,  20;  21  Sup.  Ct.  516; 

45  L.  Ed.  719,   (IGZ-D). 

(55)  See  infra,  §274. 

(56)  I.  C.  C.  v.  Louisville  &  N.  R.  Co.,  190  U.  S.  273,  282-3;  47  L. 
Ed.  1047;  23  Sup.  Ct.  687,   (342-C). 

See  also  L  C.  C.  v.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1018-9 
(8e4-B). 

(57)  I.  C.  C.  V.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1016-7,  (364- 
B),  and  cases  cited. 

Compare  Morse  Company  v.  Chicago,  M.  &,  St.  P.  R.  Co.,  12  L  C.  C.  Rep. 
486,   (546). 
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ment  or  combination  among  carriers,  this  fact  would  be  proper  to 
consider  in  determining  the  question  of  undue  preference  or  of  the 
reasonableness  per  se  of  the  rates  at  the  near  point.^^  In  such  a 
case  the  competition  at  the  far  point  would  not  be  the  real  control- 
ling cause  of  the  disparity  in  rates. 

207.    Basing  Point  Bates— Result  of  Decisions  on  Section  4 — Ap- 
plications under  the  Proviso. 

The  cases  in  which  questions  under  Section  4  of  the  Act  have 
most  frequently  come  before  the  Commission  and  the  Courts,  are 
those  involving  rates  constructed  on  the  Basing  Point  System. 
The  rate  to  the  near  point  in  such  cases  is  made  up  of  the  sum  of 
the  rate  to  the  far  point  plus  the  local  rate  back. 

The  Commission  has  always  been  opposed  to  rates  constructed 
by  this  method,  talcing  the  position  that  any  through  rate  made  up 
of  the  sum  of  two  locals  is  presumptively  unreasonable,  especially 
where  the  higher  rate  is  to  an  intermediate  point.^®  After  the 
Alabama  Midland   decision,   the   Commission   held   that   where 

(58)  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  190  U.  S.  273,  283;  47  L.  Ed. 
1047;   23  Sup.  Ct.  687,    (242-C). 

See  also  I.  C.  C.  v.  Alabama  Mid.  R.  Co.,  168  U.  S.  144,  172;  42  L.  Ed. 
414;    18   Sup.   Ct.   45,    (170-D). 

East  Tenn.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  99  Fed.  52,  61,  (162-C). 

East  Tenn.,  V.  &  G.  E.  Co.  v.  I.  C.  C,  181  U.  S.  1,  25-27;  21  Sup.  Ct. 
516;    45   L.   Ed.   719,    (162-D). 

Calloway  v.  Louisville  &  N.  R.  Co.,  7  L  C.  C.  Rep.  431,  438,   (a42-A). 

Sprigg  V.  Baltimore  &  0.  R.  Co.,  8  I.   C.  C.  Rep.  443,  474,    (279). 

Hampton  Bd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  R.  Co.,  8  I.  0.  C.  Rep.  503, 
528,    (281-A). 

(59)  Basing  point  rates  were  condemned  in  a  great  many  cases  prior 
to  the  Alabama  Midland  decision.  Among  the  principal  ones  are  the  fol- 
lowing: 

Harwell  v.  Columbus  &  W.  R.  Co.,  1  L  0.  C.  Rep.  236,   (31). 

Hamilton  v.  Chattanooga  R.  &  C.  R.  Co.,  4  L  C.  C.  Rep.  688,  (129). 

Perry  v.  Florida  C.   &  P.  E.  Co.,  5  I.  0.   C.  Rep.  97,   116,    (142). 

Troy  Bd.  of  Tr.  v.  Alabama  Mid.  R.  Co.,  6  I.  C.  C.  Rep.  1,   (170-A). 

Hill  v.  Nashville  C.  &  St.  L.  R.  Co.,  6  I.  C.  C.  Rep.  343,    (197). 

Cordele  Mach.  Shop  v.  Louisville  &  N.  R.  Co.,  6  I.  C.  C.  Rep.  361 
(198). 

Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  484,   (200). 

Dawson  Bd.  of  Tr.  v.  Central  R.  of  Ga.,  3  L  C.  C.  Rep.  142,  157,  (262). 

See  also  Des  Moines  Com.  v.  Chicago  G.  W.  R.  Co.,  14  I.  C.  C.  Rep.  294, 
297,   (696). 

Also  supra,  §§97-99. 


PREFERENCES  AMONG  LOCALITIES.  317 

the  competition  at  the  far  point  did  not  reduce  that  rate 
below  what  was  reasonable,  a  higher  rate  to  the  near  point  was 
presumptively  excessive.^"  This  decision  was  reversed,  however, 
by  the  Circuit  Court,^^  and  in  subsequent  cases  the  Commission 
has  unwillingly  given  its  sanction  to  Basing  Point  rates.*^ 

The  result  of  the  decisions  with  regard  to  the  influence  of  com- 
petition is  to  make  Section  4  of  the  Act,  for  all  practical  purposes, 
a  dead  letter,*^  but  every  case  which  would  present  a  violation  of 
Section  4  is  also  covered  by  the  broader  language  of  Section  3. 

In  some  instances  the  proviso  at  the  end  of  Section  4,  authoriz- 
ing the  Commission  to  reUeve  carriers  from  the  operation  of  that 
Section  on  application  and  investigation,  might  possibly  be  used, 
but  no  such  case  has  been  found  in  the  Commission's  reports  sub- 
sequent to  1898.** 

(60)  Hampton  Bd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  R.  Co.,  8  I.  C.  C. 
Rep.  503,  527,    (281-A). 

See  also  Re  St.  Louis  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  290,   (26T). 

And  Danville  v.  Southern  R.  Co.,  8  I.  C.  C.  Rep.  409,  437,    (277-A). 

(«1)  I.  C.  C.  V.  Nashville  C.  &  St.  L.  R.  Co.,  120  Fed.  934;  57  C.  C.  A. 
224,    (281-B). 

See  also  I.  C.  C.  v.  Southern  R.  Co.,  117  Fed.  741,  (277-C) ;  122  Fed. 
800,    (277-C). 

(62)     Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Rep.  42,  57,  (292). 

Chattanooga  Ch.  of  Com.  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  Ill,  137, 
(341). 

In  the  case  last  cited  the  Commission  upheld  the  greater  charge  for 
the  less  distance,  although  it  could  not  determine  whether  such  was 
reasonable  or  unreasonable.     (See  supra,  §§92,  184), 

See  also  Charlotte  Sh.  Asso.  v.  Southern  R.  Co.,  11  I.  C.  C.  Rep.  108, 
(386). 

Durham  v.  Illinois  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  37,    (460). 

Union  Sp.  Com.  Asso.  v.  Louisville  &  N.  R.  Co.,  12  I.  C.  C.  Rep.  372, 
(521). 

(64)  Cases  prior  to  that  date  where  the  Commission  granted  relief 
from  the  rule  of  Section  4  are  as  follows: 

Re  Application  of  Fremont  E.  &  M.  R.  Co.,  6  I.  C.  C.  Rep.  293,   (1895). 
Re  Cincinnati  H.  &  D.  Co.'s  Petition,  6  I.  C.  C.  E«p.  323,   (192). 
Re  Atchison,  T.  &  S.  F.  R.  Co.'s  Petition,  7  I.  C.  C.  Rep.  593,   (248). 
As  to  Practice,  see  Rule  of  Practice,  No.  XIX,  infra.  Appendix. 

(63)  The  Kentucky  Courts  have  refused  to  adopt  a  similar  construc- 
tion of  the  provision  of  the  Kentucky  Constitution,  copied  from  Section 
4  of  the  Act. 

See  Louisville  &  N.  R.  Co.  v.  Com.,  46  S.  W.  707. 

Under  this  proviso  the  Commission  will  act  only   on  formal  applica- 
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208.    Incidental  Questions  under  Section  4. 
Certain  incidental  questions  under  Section  4,  decided  by  the 
Commission  or  by  the  Courts,  are  given  in  the  note.^^ 

tion  hj  the  carrier,  and  an  opinion  as  to  the  legality  of  a  less  rate  for 
a  greater  distance  will  not  be  given  informally  at  the  request  of  a  railroad. 

Re  Southern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  6,    (1). 

Re  Columbus  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  626,   (1888). 

See  also  Colorado  F.  etc.  Co.  v.  Southern  Pac.  R.  Co.,  6  I.  C.  C.  Rep. 
488,   493-4,    (201-A). 

The  power  to  authorize  exceptions  to  the  rule  of  Section  4  does  not 
confer  on  the  Commission  the  power  to  require  them,  on  complaint  of 
the  long  distance  locality. 

Thatcher  v.  Delaware  &  H.  C.  Co.,  1  I.  C.  C.  Rep.  152,  155,   (22). 

Where  the  circumstances  are  substantially  similar  the  power  to  relieve 
carriers  from  the  operation  of  Section  4  is  exclusive  in  the  Commission. 

I.  C.  C.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  50  Fed.  295,  300,  (110-B). 
""Missouri  Pac.  R.  Co.  v.  Texas  &  Pac.  R.  Co.,  31  Fed.  862,    (1897). 

(65)  In  a  case  where  a  less  charge  was  made  for  a  haul  through  the 
less  distant  point  to  a  point  beyond,  the  Commission  held  that  this  was 
not  justified,  under  Section  4,  by  the  fact  that  the  freight  might  have 
been  carried  over  the  same  road  by  a  roundabout  route  which  did  not  pass 
through  the  shorter  distance  point. 

Perry  v.  Florida  C.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  97,  116-117,   (142). 

See  also  Logan  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  604,   (75). 

Johnston  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  568,  586, 
(207). 

The  charge  of  the  same  rate  to  a  longer  and  shorter  distance  point  was 
held  not  to  be  an  admission  of  substantial  similarity  of  conditions  at  the 
two,  so  as  to  make  the  rate  for  the  longer  distance  ill^al  where  the 
latter  included  free  cartage  not  allowed  at  the  shorter  distance  point. 

Detroit  G.  H.  &  M.  R.  Co.  v.  I.  C.  C,  74  Fed.  803,  819;  43  U.  S.  App. 
308;  21  C.  C.  A.  103,  (100-C) ;  (reversing  I.  C.  C.  v.  Detroit,  G.  H.  & 
M.  R.  Co.,  57  Fed.  1005;  and  Stone  v.  Detroit,  G.  H.  &  M.  R.  Co.,  3  I. 
C.  C.  Rep.  613). 

In  this  case  the  Circuit  Court  of  Appeals  held  that  the  word  "aggre- 
gate" in  Section  4,  extended  the  long  and  short  haul  rule  to  cover  not 
only  charges  for  transportation  by  rail,  but  charges  for  accessorial  ser- 
vices as  well,  where  such  were  incidental  to  and  furnished  in  connection 
with  transportation  by  rail. 

Detroit,  G.  H.  &  M.  R.  Co.  v.  I.  C.  C,  74  Fed.  803,  821 ;  43  U.  S.  App. 
308;  21  C.  C.  A.   103,   (100-C). 

The  Supreme  Court,  although  affirming  the  decree  of  the  Circuit  Court 
of  Appeals  and  professing  to  agree  with  its  conclusions,  stated  that  in  its 
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opinion  Section  4  referred  only  to  charges  for  transportation  by  rail 
proper  and  had  nothing  to  do  with  the  question  of  free  cartage. " 

I.  C.  C.  V.  Detroit,  G.  H.  &  M.  R.  Co.,  167  U.  S.  633,  644;  42  L.  Ed. 
306;   17  Sap.  Ct.  986,    (100-D). 

It  would  seem  that  in  so  holding  the  Supreme  Court  did  not  perhaps 
have  clearly  in  mind  the  force  given  by  the  Circuit  Court  of  Appeals  to 
the  woid  "aggregate." 


CHAPTER  XVIII. 

FACILITIES   FOE   THE   INTERCHANGE   OF   TRAFFIC   AND   DISCRIMINA- 
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209.    Provisions  of  th.6  Act. 

The  second  paragraph  of  Section  3  of  the  original  Act  was  as 
follows : 

"Every  common  carrier  subject  to  the  provisions  of  this  Act 
shall,  according  to  their  respective  powers,  afford  all  reasonable,, 
proper,  and  equal  facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving,  forwarding,  and  de- 
livering of  passengers  and  property  to  and  from  their  several  lines 
and  those  connecting  therewith,  and  shall  not  discriminate  in  their 
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rates  and  charges  between  such  connecting  lines;  but  this  shall 
not  be  construed  as  requiring  any  such  common  carrier  to  give 
the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  en- 
gaged in  like  business." 

This  paragraph  has  never  been  altered.  The  Amendment  of 
1906,  however,  made  it  the  duty  of  the  railroads  to  establish 
through  routes  and  joint  rates  and  also  introduced  the  following 
provision  into  Section  15 : 

"The  Commission  may  also,  after  hearing  on  a  complaint,  es- 
tablish through  routes  and  joint  rates  as  the  maximum  to  be 
charged  and  prescribe  the  division  of  such  rates  as  hereinbefore 
provided,  and  the  terms  and  conditions  under  which  such  through 
routes  shall  be  operated,  when  that  may  be  necessary  to  give  ef- 
fect to  any  provision  of  this  Act,  and  the  carriers  complained  of 
have  refused  or  neglected  to  voluntarily  establish  such  through 
routes  and  joint  rates,  provided  no  reasonable  or  satisfactory 
through  route  exists,  and  this  provision  shall  apply  when  one  of 
the  connecting  carriers  is  a  water  line." 

210.     Origin  of  the  Provisions. 

The  provision  in  Section  3  was  based  on  the  English  Railway 
and  Canal  Traific  Act  of  1854,  as  supplemented  by  the  Regulation 
of  Railways  Act  of  1873.1    The  first  of  these  Acts  had  required 

(1)     Section  2  of  the  Act  of  1854  is  as  follows: 

"Every  railway  company,  canal  company,  and  railway  and  canal  com- 
pany, shall,  according  to  their  respective  powers,  afford  all  reasonable 
facilities  for  the  receiving  and  forwarding  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals  belonging  to  or  worked  by  such 
companies  respectively,  and  for  the  return  of  carriages,  trucks,  boats,  and 
other  vehicles,  and  no  such  company  shall  make  or  give  any  undue  or 
tmreasonable  preference  or  advantage  to  or  in  favor  of  any  particular 
person  or  company,  or  any  particular  description  of  traffic,  in  any  re- 
spect whatsoever,  nor  shall  any  such  company  subject  any  particular 
person  or  company,  or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever ;  and 
every  railway  company  and  canal  company  and  railway  and  canal  company 
having  or  working  railways  or  canals  which  form  part  of  a  continuous 
line  of  railway  or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  the  terminus,  station, 
or  wharf  of  the  other,  shall  afford  all  due  and  reasonable  facilities  for  re- 
ceiving and  forwarding  all  the  traffic  arriving  by  one  of  such  railways  or 
canals  by  the  other,  without  any  unreasonable  delay,  and  without  any  such 
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the  giving  of  reasonable  facilities  for  through  traffic  by  connecting 
carriers,  but  without  the  express  prohibition  of  discrimination  in 
rates  and  charges  among  connecting  lines  found  in  Section  3  of 
our  Act.2  The  Act  of  1873  added  to  that  of  1854,  above  quoted,  a 
clause  to  the  effect  that  the  facilities  mentioned  in  the  Act  of 
1854  should  include  the  forwarding,  at  through  rates,  of  through 
traffic  at  the  request  of  connecting  lines,  or  of  any  person  in- 
terested in  through  traffic.  The  Act  then  provided  that  the  comh 
pany  or  person  requiring  the  traffic  to  be  forwarded  give  written 
notice  to  the  carrier,  which  should  be  answered  within  a  speci- 
fied time  by  the  latter.  In  case  of  objection  by  the  carrier  the 
Commissioners  should  decide  whether  the  granting  of  the  rate  or 
route  was  in  the  interest  of  the  public  and  whether,  having  re- 
gard to  the  circumstances,  the  route  proposed  was  a  reasonable 
route.  If  these  questions  were  answered  in  the  affirmative,  the 
Commission  could  fix  a  through  rate  and  apportion  the  same 
among  the  connecting  lines. 

It  will  be  noted  that  the  essential  difference  between  the  Act  of 
1854  and  the  second  paragraph  of  our  Section  3,  is  that  in  the 
former  there  is  no  intimation  that  the  provision  is  intended  for  the 
benefit  of  connecting  carriers,  while  our  statute  contains  an  ex- 
press prohibition  of  discrimination  in  rates  and  charges  between 
connecting  lines  and  an  express  requirement  that  carriers  accord 
not  only  "reasonable"  but  "equal  facilities  for  the  interchange  of 
traffic  between  their  respective  lines  and  for  the  receiving,  for- 
warding and  delivering  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  therewith." 

It  is  believed  that  the  Commission  and  the  Courts  have  not  fully 
recognized  this  distinction  between  the  two  statutes.^  In  so  far  as 
the  English  Act  of  1854  and  our  Cullom  Act  failed  to  confer  power 

preference  or  advantage,  or  prejudice  or  disadvantage,  as  aforesaid,  and  so 
that  no  obstruction  may  be  offered  to  the  public  desirous  of  using  such  rail- 
ways or  canals,  or  railways  and  canals,  as  a  continuous  line  of  communica- 
tion, and  so  that  all  reasonable  accommodation  may,  by  means  of  the  rail- 
ways and  canals  of  the  several  companies,  be  at  all  times  afforded  to  the 
public  in  that  behalf." 

(2)  This  latter  provision,  together  with  the  important  word  "equal," 
was  added  by  Congress  to  the  bill  prepared  by  the  Cullom  Committee. 

(3)  See  Little  Rock  &  M.  R.  Co.  v.  East  Tenn.,  Va.  &  Ga.  R.  Co.,  3 
I.  C.  0.  Rep.  1,  6-8,   (77). 
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on  the  Commission  to  prescribe  through  rates, — this  power  being 
conferred  by  supplemental  English  legislation  in  1873  and  by  our 
Hepburn  Amendment, — there  is  an  analogy  in  the  development  of 
the  two  statutes.  In  view,  however,  of  the  clause  in  our  original 
Act  prohibiting  discrimination  and  requiring  equal  facilities  be- 
tween connecting  lines,  it  is  believed  that  analogies  drawn  from 
the  English  Statute  cannot  well  control  decisions  of  cases  arising 
under  our  Act.  The  lack  of  power  on  the  part  of  the  Commission 
to  prescribe  through  rates  would,  of  course,  preclude  the  Com- 
mission from  compelling  a  carrier,  at  the  instance  of  a  shipper,  to 
join  in  a  through  rate  with  another  carrier.  It  is  not  believed, 
however,  that  this  lack  of  power  could  in  any  way  affect  the  au- 
thority of  the  Commission  to  order  the  railroads  to  cease  from  dis- 
criminating in  facilities  allowed  connecting  lines.*  In  the  de- 
cisions, both  by  the  Commission  and  by  the  Courts,  on  the  second 
paragraph  of  Section  3,  the  principles  above  suggested  have  not 
been  clearly  differentiated.  The  distinction  has  not  been  recog- 
nized between  cases  of  discrimination  among  connecting  lines 
and  cases  where  a  through  route  is  demanded  by  a  shipper. 

211.    Cases  at  Common  Iixw. 

The  principal  questions  which  have  arisen  under  paragraph  2 
of  Section  3  are,  first, — whether,  when  a  carrier  has  established  a 
through  route  and  through  rates  with  one  connecting  line,  the  Act 
requires  it  to  do  so  with  all  others  similarly  situated;  and,  sec- 
ond,— if  the  Act  so  requires,  whether  the  Commission  and  the 
Courts  have  power  to  enforce  this  provision. 

At  common  law  a  railroad  which  entered  into  special  contract 
relations  with  a  connecting  line  for  a  continuous  through  route, 
with  provision  for  through  rates,  through  tickets  and 
bills  of  lading,  a  conventional  division  of  through  ■  charges 
and  other  facilities  incident  to  a  through  routing  agree- 
ment, was  not  on  that  account  bound  to  join  in  simi- 
lar through  .rates,  or  to  allow  the  same  facilities,  to  an- 
other road  having  a  physical  connection  with  its  tracks.'     Even 

(4)  As  to  the  power  of  the  Court  to  prevent  discrimination  in  such 
cases,  see  infra,  §336. 

(5)  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co.,  110  U.  S. 
667;  4  Sup.  Ct.  Eep.  185;  28  L.  Ed.  291,   (1884). 

Post  V.  Southern  R.  Co.,  103  Tenn.  184;  52  S.  W.  301;  55  L.  R.  A. 
481,    (1899). 
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at  common  law,  however,  it  would  seem  that  railroads  might  not 
properly  charge  one  connecting  line  more  for  forwarding  traffic 
than  the  rates  charged  another  line.^  In  the  latter  case  the  con- 
necting lines  are  practically  in  the  position  of  shippers,  while  under 
a  through  routing  agreement  they  are  joint  forwarders  of  the 
traffic  in  connection  with  the  other  lines  parties  to  the  through 
routed 

Z12.  Different  IVIetbods  of  Beasoning  in  Cases  Decided  under  tiie 
Act. 

As  heretofore  stated,  the  decisions  by  the  Courts  with  reference 
to  the  effect  of  paragraph  2  of  Section  3  are  by  no  means  satisfac- 
tory. The  Commission  and  the  Courts  have  held  (with  some  ex- 
ceptions) that  a  railroad  is  not  required  to  allow  the  same  fa- 
cilities for  through  traffic  to  all  connecting  lines,  but  this  conclu- 
sion was  reached  by  several  different  courses  of  reasoning.  On 
the  reasoning  of  certain  of  these  decisions,  all  of  which  were  ren- 
dered prior  to  1906,  it  would  appear  that  the  Hepburn  Amend- 
ment has  introduced  this  requirement,  or  at  least  made  it  effective, 
but  by  the  greater  part  of  the  decisions  there  would  seem  to  be  no 
such  obligation  even  under  the  legislation  as  it  now  stands. 

213.  Chicago  &  A.  B.  Co.  v.  Pennsylvania  B.  Co, 
The  first  case  arising  under  the  Act  which  involved  the  question 
of  discrimination  between  connecting  lines  was  Chicago  &  A.  R. 
Co  V.  Pennsylvania  R.  Co.^  The  Commission  here  held  that 
the  defendants  were  justified  in  refusing  to  continue  a  through 
routing  agreement  with  the  complainant,  the  refusal  being  based 
on  the  latter's  continuing  to  pay  commissions  to  ticket  agents 
against  defendant's  protest.  Neither  the  scope  of  the  prohibition 
of  Section  3,  nor  the  power  of  the  Commiission  or  of  the  Courts 
to  compel  carriers  to  form  through  routes,  were  passed  on  in  this 
case,  the  only  point  decided  being  that  the  discrimination  was  rea- 
sonable and  not  unjust. 

(6)  Samuels  v.  Louisville  &  N.  R.  Co.,  31  Fed.  57,  60-1,   (10). 
See  also  Cutting  v.  Florida  Ry.   &  N.   Co.,   30  Fed.   663,    (1887). 

(7)  See  Kentucky  &  I.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed    567 
632;  2  L.  R.  A.  289,   (57-B). 

(8)  1  L   C.  C.  Rep.   86,    (14). 
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214.  Kentucky  &  Ind.  Br.  Ca  v.  Louisville  &  IT.  B.  Co. 

In  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,*  the  Com- 
mission issued  an  order  requiring  defendant  to  allow  the  com- 
plainant company  facilities  for  the  interchange  of  interstate  traf- 
fic, equal  to  those  allowed  by  it  to  other  carriers.  Complainant 
here  had  a  physical  connection  with  defendant's  tracks,  but  the 
latter  declined  to  join  in  through  rates  or  to  allow  through  billing 
and  other  similar  facilities  accorded  other  lines  with  which  it  had 
through  routing  agreements.  The  Circuit  Court  refused  to  en- 
force this  order.i"  Judge  Jackson  rested  his  decision  on  four 
grounds ;  first, — ^that  complainant  was  not  a  common  carrier  enti- 
tled to  the  protection  of  Section  3 ;  second, — that  the  junction  was 
not  a  convenient  point  for  the  interchange  of  traffic,  and  the  cir- 
cumstances under  which  complainant  proposed  to  establish  the 
through  route  were  in  other  respects  dissimilar  to  those  existing 
in  connection  with  the  through  routes  already  established  with  the 
other  lines ;  third, — that  the  Act  did  not  require  carriers  to  enter 
into  similar  through  routing  agreements  with  all  connecting  fines, 
its  provisions  being  primarily  in  the  interest  of  shippers  rather 
than  of  other  railroads;  and  fourth, — that  neither  the  Commis- 
sion nor  the  Courts  had  power  to  establish  through  routes,  or  to 
fix  through  rates  between  connecting  lines. ^^ 

215.  Little  Bock  &  TH.  B.  Co.  v.  East  Tenu.,  Va,  &  Ga,  B.  Co. 

In  Little  Rock  &  M.  R.  Co.  v.  East  Tenn.,  V.  &  Ga.  R.  Co.,  and 
St.  Louis,  I.  M.  &  S.  R.  Co.,12  decided  by  the  Commission  in  1889, 
it  appeared  that  prior  to  1888  complainant  had  been  operating 
under  a  through  routing  agreement  with  the  two  defendants,  con- 
necting on  the  east  with  the  East  Tenn.,  Virgina  &  Georgia  road 
at  Memphis,  and  on  the  west  with  the  St.  Louis,  Iron  Mountain 
and  Southern  Railway  at  Little  Rock.  In  that  year  the  Iron 
Mountain  road  built  a  branch  from  a  point  on  its  main  line,  north- 
east of  Little  Rock,  to  Memphis,  and  thereafter  refused  to  issue  or 
honor  through  tickets  via  complainant's  line,  to  or  from  points  on 

(9)  2  I.  C.  C.  Rep.  162,    (1888),    (57-A). 

(10)  37  Fed.  367;  2  L.  R.  A.  289,    (57-B). 

(11)  Judge  Barr  concurred  in  the  judgment,  but  rested  his  decision 
solely  on  the. first  two  points. 

(12)  3  I.  C.  C.  Rep.  1,   (77). 
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the  East  Tennessee,  Virginia  and  Georgia.  This  branch  was  some- 
what longer  than  complainant's  line,  and  the  facilities  at  Mem- 
phis for  interchanging  with  the  East  Tennessee,  Virginia  and 
Georgia  freight  coming  over  the  branch  were  inferior  to  complain- 
ant's. The  Commission  held  that  the  facts  involved  produced  a 
discrimination  against  complainant  and  a  denial  of  equal  facilities 
which  the  Act  was  evidently  intended  to  prevent,  in  spite  of  the 
fact  that  the  action  of  the  St.  Louis,  Iron  Mountain  and  Southern 
was  taken  for  the  purpose  of  keeping  traffic  from  going  from  its 
own  line  to  that  of  a  rival ;  but  that  the  Act  did  not  contain  the  ma- 
chinery provided  by  the  English  Act  of  1873,  for  the  establish- 
ment by  the  Commission  of  through  routes,  or  for  the  division  of 
through  rates,  and  the  Commission  was  therefore  powerless  to 
grant  the  necessary  relief. . 

216.  Little  Rocik  &  K.  K.  Co.  v.  St.  Louis,  I.  I/L  &  S,  B.  Co. 

These  same  facts  were  made  the  basis  of  a  complaint  in  Little 
Rock  &  M.  R.  Co.  V.  St.  Louis,  L  M.  &  S.  R.  Co.  et  al.,"  where 
the  Court,  relying  on  the  foregoing  decisions,  dismissed  the  bill  on 
the  ground  that  the  Act  did  not,  like  the  English  statute,  invest 
either  the  Commission  or  the  Courts  with  the  power  to  compel 
connecting  carriers  to  enter  into  through  routing  and  through  rate 
contracts. 

217.  Little  Bock  &  IMC.  B.  Co.  v.  East  Tenn.,  Va.  &  Oa.  B,  Co. 

In  Little  Rock  &  M.  R.  Co.  v.  East  Tenn.,  V.  &  G.  R.  Co.  et  al.,i* 
the  same  facts  were  again  involved,  the  proceedings  being  di- 
rected against  the  road  east  of  Memphis.  The  Court  held  that  the 
St.  Louis,  Iron  Mountain  and  Southern  had  the  right  to  prefer  its 

(13)  41  Fed.  659,    (93). 

In  U.  S.  ex  rel.  Morris  v.  Delaware,  L.  &  W.  R.  Co.,  40  Fed.  101,  103, 
(87),  Judge  Wallace,  in  discussing  a  question  of  alleged  discrimination 
in  oar  distribution  under  the  first  paragraph  of. Section  3,  had  said  inci- 
dentally of  the  second  paragraph: 

"This  provision  refers  only  to  facilities  between  connecting  lines  at 
terminal  points  for  the  interchange  of  traffic  and  passengers;  and  the 
term  'facilities'  does  not  embrace  car  equipment  for  the  transportation 
of  freight  over  the  carrier's  own  road.  Scofield  v.  Railroad  Co.,  2  Int. 
St.  Com.  R.  90,  116." 

(14)  47  Fed.  771,    (135). 
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own  road  over  that  of  a  rival,!^  and  that  the  action  of  the  East 
Tennessee,  Virginia  and  Georgia,  being  forced  by  the  position 
taken  by  the*  St.  Louis,  Iron  Mountain  and  Southern  Railway  Co., 
was  not  violative  of  the  Act.  It  was  said  that  the  Court  was  not 
powerless  (by  mandamus  or  by  the  institution  of  criminal  pro- 
ceedings) to  redress  a  violation  of  the  provision  of  the  Act  prohib- 
iting discrimination  between  connecting  carriers,  there  being  a 
clear  distinction  between  the  establishment  of  through  routes  and 
the  prohibition  of  a  discrimination. 

218.    New  York  &  IT.  K.  Co.  v.  New  York  &  N.  E.  R.  Co. 

In  New  York  &  N.  R.  Co.  v.  New  York  &  N.  E.  R.  Co.,  et  al.,i« 
the  complaint  was  based  on  the  defendant's  discontinuance  of  a 
through  rate  and  routing  arrangement  previously  existing  be- 
tween it  and  complainant.  The  reason  for  so  doing  was  that  the 
principal  defendant  and  the  other  road  with  which  it  connected 
had  organized  a  boat  line  which,  with  their  two  roads,  completed 
the  connection  for  a  through  journey  to  New  York,  which  previ- 
ously could  have  been  made  by  way  of  complainant's  line  only. 
The  Commission  sustained  the  complaint,  holding  that  the  case  was 
distinguishable  from  the  Little  Rock  case  in  that  there  the  ques- 
tion really  presented  was  the  right  of  a  railroad  to  divert  from  a 
competing  line  traffic  which  it  might  direct  over  its  own  Im.t,'^'^ 
while  here  the  case  was  merely  one  of  a  discrimination  between 
independent  connecting  lines.^*  It  also  held  that  it  had  power 
to  put  in  force  again  a  preyiously  existing  through  routing  ar- 
rangement, although  it  had  no  power  to  invent  a  new  one.  In  the 
second  Little  Rock  case,^*  heretofore  discussed,  this  latter  dis- 

(15)  See  also  Ilwaco  R.  &  N.  Co.  v.  Oregon  Sh.  L.,  57  Fed.  673;  16 
C.  C.  A.  495;  15  U.  8.  App.  173,  (152-B)  ;  reversing  51  Fed.  611, 
(152-A). 

(16)  4  1.   C.  C.  Rep.  702,   (130-A). 

(17)  Note  that  in  the  Little  Rock  case  the  Commission  expressly 
stated,  relying  on  the  English  decisions,  that  this  fact  did  not  justify  de- 
fendant; the  opinion  of  the  Circuit  Court  in  47  Fed.  771,  (135),  points 
the  other  way. 

(18)  The  fact  that  the  defendant  owned  a  half  interest  in  the  boat 
line  connecting  with  the  preferred  carrier  was  held  not  to  make  this  a 
similar  case. 

(19)  47   Fed.  771,    (135). 
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tinction  was  held  to  be  unsound,  the  Court  afifirming  the  power  of 
the  Commission  in  either  case,  but  upholding  the  distinction  be- 
tween a  preference  of  defendant's  own  line  and  a  discrimination 
between  two  independent  connecting  carriers. 

In  New  York  &  N.  R.  Co.  v.  New  York  &  N.  E.  R.  Co.,  2»  the 
Court  denied  a  motion  to  dismiss  the  petition  of  the  Commission 
to  enforce  its  order,  holding  that  although  a  railroad  might  dis- 
criminate in  favor  of  its  own  line  or  of  one  in  which  it  had  an  in- 
terest, the  discrimination  in  this  case  was  not  warranted  by  the  de- 
fendant's half  ownership  of  the  boat  line  connecting  with  the  pre- 
ferred railroad,  and  that  the  facts  constituted  a  violation  of  Sec- 
tion 3  of  the  Act.  The  power  of  the  Commission  and  of  the  Court 
to  grant  the  relief  was  not  discussed,  nor  were  the  previous  de- 
cisions referred  to.  This  case  would  seem  irreconcilable  with 
other  Federal  decisions.^i 

219.    Oregon  Sh.  L.  &  TJ.  IT.  E..  Co.  v.  ITorthem  Factflc  K,  Oo. 

In  Oregon  Sh.  L.  &  N.  Ry.  Co.  v.  Northern  Pac.  R.  Co.,22  the 
Circuit  Court  held  that  a  carrier  honoring  through  tickets  over 
one  connecting  line,  and  receiving  from  it  freight  without  change 
of  cars,  was  not  bound  under  the  Act  to  do  so  for  all  others.  This 
decision  was  affirmed  by  the  Circuit  Court  of  Appeals,  but  under 
the  facts  presented  to  the  latter  Court,  the  question  of  discrimina- 
tion between  connecting  lines  was  not  involved. 

320.     Little  Rock  &  M.  R.  Co.  v.  St.  Louis  &  S.  W,  B.  Co. 

In  Little  Rock  &  M.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.,"  the 

(20)  50  Fed.  867,   (130-B). 

See  also  comments  by  Judge  Lacombe  on  this  case  in  Prescott  &  A.  C. 
R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  73  Fed.  438,  439-440,   (1896). 

(21)  See  also,  however,  St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R. 
■uo.,  65  Fed.  39,    (189). 

Augusta  So.  R.  Co.  v.   Wrightsville  &  T.  R.  Co.,  74  Fed.  522,    (205). 

Toledo  A.  A.  &  N.  M.  R.  Co.  v.  Penna.  Co.,  54  Fed.  746,  749;  19  L.  R.  A. 
395,  (1893);  64  Fed.  320;  12  C.  C.  A.  134;  22  U.  S.  App.  561,  (1894); 
166  U.  S.  548;  17  Sup.  Ct.  Rep.  «58;  41  L.  Ed.  1110,  (1897);  as  sup- 
porting the  power  of  the  Court. 

(22)  51  Fed.  465,  (150-'A);  61  Fed.  158;  9  C.  C.  A.  409;  15  U.  8. 
App.  479,    (150-B). 

(23)  59  Fed.  400,  (178-A)  ;  63  Fed.  775;  26  L.  R.  A.  192;  27  U.  S. 
App.  380;  11  C.  C.  A.  417,   (178-B). 
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Court  sustained  a  demurrer  to  a  bill  to  compel  defendant  to  honor 
through  tickets  at  reduced  rates  and  to  allow  freight  to  go  through 
without  requiring  re-billing  and  trans-shipment  of  freight  and  pre- 
payment of  freight  charges.  It  appeared  that  these  facilities  were 
allowed  competing  lines  with  which  defendant  had  entered  into 
agreements  for  through  routes  and  rates.  The  Court  held  that 
the  Act  neither  required  the  allowance  of  the  facilities  prayed  for, 
nor  gave  the  Commission  and  the  Courts  power  to  compel  it ;  also, 
that  paragraph  2  of  Section  3  was  practically  nullified  by  the  pro- 
viso therein,  to  the  effect  that  the  main  provision  should  not  be 
so  construed  as  to  require  a  carrier  to  give  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  engaged  in  like  business. 

2Z1.    Stuumary  of  Foregoing  Decisions. 

Other  Federal  cases  also  held  that  the  Act  did  not  require  a 
carrier  forming  a  through  route  with  one  connecting  line  to  do  so 
with  others,^*  and  the  Commission  several  times  affirmed  its 
decision  that  it  had  no  power  under  the  Act  to  compel  carriers  to 
enter  into  through  routes  and  rates.^' 

We  thus  have  three  distinct  lines  of  reasoning  suggested,  on 
which  a  carrier  has  been  denied  relief  where  connecting  lines,  par- 
ties to  through  routes  with  competing  roads,  have  refused  to  enter 
into  or  form  such  a  route  with  it :  First, — ^that  this  is  not  required 


(24)  St.  Louis  Drayage  Co.  v.  Louisville  &  N.  E.  Co.,  65  Fed.  39, 
(189). 

Gulf  C.  &  S.  F.  R.  Co.,  et  al.  v.  Miami  S.  S.  Co.,  86  Fed.  407;  30  0. 
C.  A.   142;   52  U.  S.  App.  732,    (251). 

Central  Stk.  Yds.  Co.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  113;  55  0. 
C.  A.  63;  63  L.  R.  A.  213,  (300-B)  ;  192  U.  S.  568;  24  Sup.  Ct.  339;  48 
L.  Ed.  565,   (300-B). 

(25)  Mattingly  v.  Penna.  Co.,  3  I.  C.  C.  Rep.  592,   (98). 
Re  Clark,  3  L  C.  C.  Rep.  649,    (1890). 

Capehart  v.  Louisville  &  N.  R.  Co.,  4  I.  C.  C.  Rep.  265,    (117). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep.  173,  187-9, 
(843). 

Cf.  also  Cinn.  Fr.  Rur.  v.  Cinn.  N.  O.  &  T.  P.  R.  Co.,  6  I.  C.  C.  Rep.  195, 
255,    (183-A). 

Diamond  Mills  v.  Boston  &  M.  R.  Co.,  9  I.  C.  C.  Rep.  311,  315,   (310). 

Clark  V.  Lake  S.  &  M.  S.  R.  Co.,  11  L  C.  C.  Rep.  558,  578,   (420) . 
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by  paragraph  2  of  Section  3 ;  ^6  second, — ^that  since  the  estabUsh- 
ment  of  a  through  route  necessarily  requires  the  use  of  the  tracks 
and  terminal  facilities  of  each  road  by  the  other,  the  proviso  prac- 
tically nullifies  the  main  provision ;  ^^  and  third, — ^that  although 
the  provision  in  question  was  intended  to  compel  carriers  forming 
through  routes  with  one  connection  to  do  so  with  others  similarly 
situated,  yet  as  the  Act  gave  the  Commission  and  Courts  no  power 
to  establish  through  routes  they  were  unable  to  grant  the  neces- 
sary relief.28 

In  several  cases,  however,  the  power  of  the  Commission  and  of 

(26)  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  E.  Co.,  37  Fed.  567, 
630;  2  L.  R.  A.  289,   (57-B). 

Oregon  Sh.  L.  &  U.  N.  R.  Co.  v.  Nor.  Pao.  R.  Co.,  51  Fed.  465,  (150-A) ; 
61  Fed.  158;  9  C.  C.  A.  409;  15  U.  S.  App.  479,  (150-B). 

Little  Rock  &  M.  R.  Co.  v.  St.  Louis  &  S.  W.  R.  Co.,  59  Fed.  400, 
(178-A)  ;  63  Fed.  775;  26  L.  R.  A.  192;  27  U.  S.  App.  380;  11  C.  C.  A. 
417,   (178-B). 

St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.,  65  Fed.  39,   (189). 

Prescott  &  A.  C.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  73  Fed.  438, 
(1896). 

Gulf  C.  &  S.  F.  R.  Co.  V.  Miami  S.  8.  Co.,  86  Fed.  407;  30  C.  C.  A. 
142;  52  U.  S.  App.  732,   (251). 

Central  Stockyards  Co.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  113;  63  L. 
R.  A.  213;  55  C.  C.  A.  63,  (300-B) ;  192  U.  S.  568;  24  Sup.  Ct.  Rep. 
339;   48  L.  Ed.  565,    (300-B). 

(27)  Little  Rock  &  M.  R.  Co.  v.  St.  Louis  &  S.  W.  R.  Co.,  59  Fed.  400, 
(178-A)  ;  63  Fed.  775;  26  L.  R.  A.  192;  27  U.  S.  App.  380;  11  C.  C.  A. 
417,    (178-B). 

See  also  Cardiff  Coal  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  L  C.  C. 
Rep.  460,  468,   (632). 

Iowa  V.  Chicago,  M.  &  St.  P.  R.  Co.,  33  Fed.  391,   (1887). 

(28)  Little  Rock  &  M.  R.  Co.  v.  East  Tenn.,  V.  &  G.  E.  Co.,  3  I.  C.  C. 
Rep.  1,  (77). 

Mattingly  v.  Penna.  Company,  3  I.  C.  C.  Rep.  592,   (98). 
Capehart  v.  Louisville  &  N.  R.  Co.,  4  L  C.  C.  Rep.  265,   (117). 
Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep.  173.  187-9. 
(843).  *^ 

Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  567,  630-1- 
2  L.  R.  A.  289,   (57-B). 

Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  41  Fed.  559,  (93)  • 
but  see  47  Fed.  771,   (135). 

Chicago  &  N.  W.  R.  Co.  v.  Osborne,  52  Fed.  912;  10  U.  S.  App.  430-  3 
C.  C.  A.  347,    (138-C) 
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Courts  to  require  carriers  to  cease  discriminations  among  connect- 
ing lines  has  been  expressly  affirmed.^^ 

222.    Effect  of  the  Hepburn  Amendment,  Giving  the  Commissioia 
Power  to  Establish  Through  Koutes  and  Joint  Kat^. 

All  of  the  foregoing  decisions  were  rendered  prior  to  the 
Amendment  of  1906.  This  Amendment  ^^  gave  the  Commission 
power,  when  necessary  to  give  effect  to  any  provision  of  the  Act, 
to  establish  through  routes  and  maximum  joint  rates,  and  to 
prescribe  the  division  thereof  and  the  terms  and  conditions  under 
which  the  through  route  was  to  be  operated,  provided  no  reason- 
able or  satisfactory  through  route  existed.^i  If  paragraph  2  of 
Section  3  (which  was  not  altered  by  the  Amendment  of  1906)  per- 
mits a  carrier  to  form  a  through  route  with  one  connecting  line 
without  being  obliged  to  concede  the  same  facilities  to  all  others 
similarly  situated,  the  Amendment,  of  course,  adds  nothing  to  the 
rights  of  connecting  carriers.  If,  on  the  other  hand.  Section  3  for- 
bids such  a  discrimination  between  connecting  lines,  and  if  the 
only  reason  for  the  failure  to  enforce  this  provision  has  been  the 
lack  of  power  on  the  part  of  the  Commission  to  establish  through 

(29)  New  York  &  N.  R.  Co.  v,  New  York  &  N.  E.  E.  Co.,  4  I.  C.  0 
Rep.  702,  (130-A);  50  Fed.  867,  (ISO-B). 

Little  Rock  &  M.  R.  Co.  v.  E.  Tenn.,  Va.  &  G.  R.  Co.,  47  Fed.  77; 
(135). 

Augusta  So.  R.  Co.  v.  Wrightsville  &  T.  R.  Co.,  74  Fed.  522,    (205) 

See  also  Clark  Co.  v.  Lake  Shore  &  M.  S.  R.  Co.,  11  I.  C.  C.  Rep.  559, 
578,    (420). 

Samuels  v.  Louisville  &  N.  R.  Co.,  31  Fed.  57,   (10). 

Toledo  A.  A.  &  N.  M.  R.  Co.  v.  Penna.  Co.,  54  Fed.  746,  749;  19  L.  R, 
A.  395,   (1893). 

Ex  parte  Lennon,  64  Fed.  320;  22  U.  S.  App.  561;  12  C.  C.  A.  134 
(1894) ;  166  U.  S.  548;  17  Sup.  Ct.  Rep.  658;  41  L.  Ed.  1110,  (1897). 

St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.,  65  Fed.  39,   (189). 

(30)  See  supra,  §209. 

(31)  As  regards  the  constitutionality  of  this  provision,  see: 
Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  567,  634; 

2  L.  R.  A.  239,   (57-B). 

Minnesota  &  St.  L.  R.  Co.  v.  Minnesota,  186  U.  S.  257;  46  L.  Ed.  1151; 
22  Sup.  Ct.  Rep.  901,  (1902). 

As  to  the  power  of  the  Commission  to  order  through  routes  and  joint 
rates  under  the  Amendment  of  1906,  and  the  practice  in  such  cases,  see 
infra,  Chap.  XXIV,  §275. 
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routes  and  joint  rates  between  connecting  carriers,  then  the 
Amendment  of  1906  giving  the  Commission  that  power,  does  add 
considerably  to  the  rights  of  connecting  lines. 

223.    Have  Carriers  any  Bights  under  the  Act,  qua  Carriers,  Based 
on  Discrimination  between  Connecting  Lines  P 

It  would  seem  that  the  purpose  of  paragraph  2  of  Section  3  was 
to  require  that  the  same  through  routing  arrangements  be  made 
with  all  connecting  lines  operating  under  similar  conditions.  The 
provision  could  not  have  been  intended  to  provide  for  the  equal 
treatment,  in  respect  to  rates  and  facilities,  of  carriers  delivering 
freight  or  passengers  to  a  connecting  road  as  shippers  merely,  for 
this  was  fully  covered  by  Section  2  and  by  the  first  paragraph  of 
Section  3.  Paragraph  2  would  seem  to  have  been  directed  at  the 
relation  of  connecting  lines  qua  carriers,  and  to  have  intended  to 
regulate  the  terms  of  their  interchange  of  traffic  as  such.  It  is  true 
that  the  Act  was  passed  rather  for  the  protection  of  shippers 
than  of  carriers,*^  but  it  is  equally  true  that  it  is  the  shippers  who 
ultimately  benefit  from  the  establishment  of  competing  through 
routes.  It  is  difficult  to  imagine  what  efifect  can  be  given  to  this 
provision,  or  what  possible  object  can  be  ascribed  to  Congress  in 
inserting  it  in  the  Act,  unless  it  was  intended  to  compel  equal  treat- 
ment of  connecting  lines  in  respect  to  through  traffic  arrangements. 

The  Act  submitted  to  Congress  by  the  Select  Committee  on  In- 
terstate Commerce  did  not  contain  the  word  "equal"  or  the 
phrase  "and  shall  not  discriminate  in  their  rates  and  charges  be- 
tween connecting  lines."  This  draft  of  the  Act  was  doubtless 
modelled  on  the  English  provision,  heretofore  quoted,^*  which 
contained  no  express  requirement  of  equal  rates  or  facilities  to 
connecting  roads.  The  introduction  of  these  words  by  Congress 
would  seem  to  point  clearly  to  an  intention  on  its  part  to  require 
equal  treatment  of  connecting  lines,  both  in  rates  and  in  the  al- 
lowance of  facilities  for  the  interchange  of  traffic. 

224.    Same  Subject— Use  of  Tracks  and  Terminal  Facilities. 
In  certain  of  the  decisions  above  cited,  the  refusal  by  the  Court 
to  entertain  complaints  of  denial  of  equal  facilities  to  connecting 

(32)  See  Jackson,  J.,  in  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N. 
R.  Co.,  37  Fed.  567,  631;  2  L.  R.  A.  289,   (57-B). 

(33)  See  supra,   §209. 
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lines,  or  of  discrimination  in  through  routing  agreements,  has  been 
6ased  on  the  ground  that  the  rehef  asked  would  necessitate  the 
defendant's  giving  to  the  complaining  carrier  the  use  of  its  tracks 
and  terminal  facilities,  in  violation  of  the  proviso  in  Section  3. 
This  conclusion,  it  is  submitted,  does  not  necessarily  follow. 
Under  through  routing  arrangements,  connecting  carriers  do  not 
acquire  the  use  of  one  another's  tracks  or  terminals.  When  a  car 
loaded  by  and  belonging  to  a  connecting  line  is  received  at  the 
junction  point  and  taken  on  without  trans-shipment  of  the  freight, 
this  cannot  reasonably  be  said  to  constitute  a  use  by  the  initial  road 
of  the  tracks  of  the  forwarding  line.  Undoubtedly,  by  virtue  of 
the  proviso,  a  carrier  might  properly  allow  one  connecting  line 
trackage  rights  over  its  road,  while  refusing  such  to  others,  or 
might  rent  or  lease  to  one  a  portion  of  its  terminal,  without  being 
obliged  to  let  in  all  other  roads  on  the  same  terms,  but  this  is  a 
very  different  matter  from  the  mere  honoring  of  through  tickets 
and  bills  of  lading,  or  the  receipt  and  forwarding  of  freight  at 
junction  points  without  requiring  trans-shipment,  or  the  accept- 
ance of  divisions  of  through  rates  less  than  the  established  locals. 
None  of  the  latter  privileges  would  seem  in  any  reasonable  sense 
lO  necessitate  the  use  of  the  tracks  or  terminal  facilities  of  the  for- 
warding line.** 

225.  Same  Subject — Is  the  Power  to  Prescribe  Through  IBoutes 
Necessary  to  Prevent  Discrimination  between  Connecting 
Lines  P 

The  third  ground  for  the  denial  of  relief  in  these  cases,  has  been 
that  the  Act  did  not  give  to  the  Commission  or  to  the  Courts 
power  to  establish  through  routes,  or  to  prescribe  through  rates. 
It  would  seem,  however,  that  in  many  cases  this  power  was  not 
necessary  to  enforce  the  provisions  of  the  Act.  Prior  to  1906  the 
Commission  had  no  power  to  prescribe  maximum  rates  to  be 
charged  in  the  future,  but  where  a  carrier  charged  one  shipper 
more  than  another,  the  Commission  could  order  it  to  cease  from 
the  discrimination  and  could  enforce  its  order  in  the  Civil  Courts, 
or  have  criminal  proceedings  instituted  by  the  United  States  at- 
torney. The  order  of  the  Commission  in  such  cases  might  properly 
be  complied  with  either  by  raising  the  rate  charged  the  favored 

(34)  See  also  in  general  as  to  the  purpose  of  this  proviso,  Iowa  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  33  Fed.  391,  396-7,    (1887). 
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shipper,  or  by  lowering  that  charged  the  complainant.  Similarly, 
in  case  of  discrimination  between  connecting  lines  in  the  allow- 
ance of  through  routing  facilities,  although  the  Commission  could 
not  have  forced  the  defendant  to  form  a  through  route  in  connec- 
tion with  the  complaining  carrier,  it  could  have  ordered  it  to 
cease  and  desist  from  the  discrimination  against  complainant. 
This  order  might  have  been  complied  with  either  by  the  formation 
of  a  through  route  with  complainant  or  by  the  discontinuance  of 
that  with  the  favored  line.^^  The  carrier  would  usually  choose 
the  former  alternative. 

226.    Saioe  Subject — Difficulties  in  Connection  with,  tlie  Problem 
under  Discussion. 

A  seeming  difficulty  with  the  line  of  reasoning  suggested  lies  in 
its  practical  application  under  the  Amendment  of  1906.  The  last 
clause  of  the  second  paragraph  of  Section  i,  as  amended,  requires 
the  carriers  to  establish  through  routes  with  joint  rates  applicable 
thereto.  It  has  been  held  by  the  Commission  that  although  this 
provision  was  intended  principally  for  the  benefit  of  shippers,  yet 
a  railroad  desiring  a  connection  might  take  advantage  of  it.^*  By 
the  amended  Section  15  the  Commission  now  has  power  to  estab- 
lish through  routes  and  maximum  joint  rates  and  to  prescribe  the 
division  and  terms  thereof  among  the  connecting  roads,  but  only 
where  no  reasonable  or  satisfactory  through  route  already  exists. 
If  Section  3  confers  any  rights  on  connecting  lines,  these  could 
arise  only  in  cases  where  another  line  was  unduly  favored;  but 
in  such  case  the  right  of  the  complainant  would  in  no  way  depend 
on  the  existence  of  a  reasonable  and  satisfactory  through  route 
with  the  favored  road. 

If  a  case  should  now  arise  in  which  a  carrier  had  entered  into  a 

(35)  See  Little  Rock  &  M.  R.  Co.  v.  East  Tenu.,  V.  &  G.  R.  Co.,  47 
Fed.  771,  777,  (135). 

New  York  &  N.  R.  Co.  v.  New  York  &  N.  E.  R.  Co.,  4  I.  C.  C.  Rep. 
702,  721,    (130-A). 

Ab  to  the  power  of  the  Court  in  original  proceedings  in  such  cases  prior 
to  the  Elkins  Act,  see  infra,  §336. 

(36)  Chicago  &  M.  El.  Ry.  Co.  v.  Illinois  Cent.  R.  Co.,  13  I.  C.  C. 
Rep.  20,  26,   (563). 

Cedar  Rap.  Ry.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  250, 
(606). 
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through  traffic  arrangement  with  one  connecting  road,  and  had 
formed  a  "reasonable  and  satisfactory  through  route"  thereby,  but 
refused  to  enter  into  a  similar  agreement  with  a  rival  connecting 
line,  the  Commission  would  have  no  power,  on  the  complaint  of 
the  latter,  to  require  the  defendant  to  form  a  through  route  with 
complainant.  On  the  interpretation  of  Section  3,  above  <iuggested, 
the  Commission  might,  however,  order  the  defendant  to  cease  the 
discrimination  between  its  connecting  lines.  The  defendant  might 
then  comply  with  this  order  by  discontinuing  its  through  route 
with  the  favored  road,  whereupon  either  the  latter  or  the  com- 
plainant carrier  would  apply  to  the  Commission  for  establish- 
ment of  a  through  route.  No  matter  which  line  secured  its  through 
route  with  the  defendant,  the  other  would  then  be  in  the  position 
where  the  complainant  started  out. 

ZZ7.    Same  Subject— Conclusion  from  the  Cases. 

This  absurd  result  would  seem  to  indicate  that,  in  passing  the 
Amendment  of  1906,  Congress  accepted  the  view  of  the  law  that 
Section  3  did  not  require  equal  privileges  to  connecting  lines  in 
respect  to  through  routing  arrangements.  If  such  be  the  case, 
paragraph  2  of  Section  3  may  for  all  practical  purposes,  be  treated 
as  omitted  from  the  Act. 

As  appears  from  the  foregoing  discussion,  the  decisions  on  this 
question  can  hardly  be  reconciled  and  are  rather  unsatisfactory. 
The  Amendment  of  1906  by  no  means  removes  all  the  difficulties. 
In  the  author's  opinion,  the  Courts  would  now  hold  that  a  con- 
necting line  may  not  force  a  carrier  into  a  through  routing  ar- 
Tangement  merely  by  reason  of  the  existence  of  such  an  agree- 
ment with  another  connecting  line,  but  that  where  no  reasonable 
or  satisfactory  through  route  already  exists  such  would  be  es- 
tablished between  the  connecting  roads  at  the  suit  either  of  a  ship- 
per or  of  one  of  the  roads.  In  other  words,  the  carriers  have  no 
rights  under  the  Act,  qim  carriers,  based  on  discrimination  among 
one  another. 

228.    Incidental  Points  Decided  under  Paragraph  2  of  Section  3. 

If  the  law  be  as  above  suggested,  paragraph  2  of  Section  3  might 
be  struck  from  the  Act  without  altering  its  effect.  Also,  certain 
other  points  decided  by  the  Commission  and  the  Courts  in  connec- 
tion with  that  paragraph  become  immaterial.      A  short  sum- 
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mary  of  such  incidental  questions  would,  therefore,  seem  to  be 
sufficient. 

In  its  first  important  decision  construing  paragraph  2  of  Sec- 
tion 3,  the  Commission  held  that  this  paragraph  forbade  a  car- 
rier's refusal  of  equal  through  routing  arrangements  to  all  con- 
necting lines,  even  where  such  an  arrangement  with  complainant 
company  would  divert,  for  part  of  the  route  in  question,  traffic 
from  defendant's  own  line  to  that  of  a  rival  carrier,  and  where 
it  was  distinctly  to  the  defendant's  advantage  to  have  the  traffic  go 
solely  by  the  established  route.^^  The  Federal  Courts  have  uni- 
formly held,  however,  that  a  road  may  properly  discriminate  in 
favor  of  a  route  over  lines  which  it  owns,  as  against  connecting 
roads  in  which  it  has  no  interest;^*  and  the  Commission  would 
seem  to  have  accepted  this  view  in  a  later  decision.^^ 

The  Commission  has  ruled  that  the  only  carriers  who  are  enti- 
tled to  the  protection  of  paragraph  2  of  Section  3  are  carriers 
subject  to  the  other  provisions  of  the  Act,  and  that  an  indepen- 
dent steamship  line  had  therefore  no  cause  of  complaint  against  a 
connecting  railroad  which  refused  to  enter  into  a  through  traffic 
arrangement  like  that  under  which  it  operated  in  connection  with  a 
rival  steamship  company.'*" 

In  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,*'  a  com- 

(37)  Little  Eock  &  M.  R.  Co.  v.  East  Tenn.,  V.  &  G.  R.  Co.,  3  I.  C.  C, 
Rep.  1,  13-14,   (77),  following  the  English  decisions. 

(38)  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  L  M.  &  S.  R.  Co.,  41  Fed. 
559,  (93). 

Little  Rock  &  M.  R.  Co.  v.  Bast  T.,  V.  &  G.  R.  Co.,  47  Fed.  771,  (135). 

Ilwaoo  R.  &  N.  Co.  v.  Oregon  Sh.  Line,  57  Fed.  673;  6  C.  C.  A.  495;  1& 
U.  S.  App.  173,  (152-B);  cited  in  West  Coast,  etc.  Co.  v.  Louisville  N. 
R.  Co.,  121  Fed.  645;  57  C.  C.  A.  671,  (1903) ;  but  cf.  New  York  &  N.  R.  Co, 
V.  New  York  &  N.  E.  R.  Co.,  50  Fed.  867,   (130-B). 

(39)  New  York  &  N.  R.  Co.  v.  New  York  &  N.  E.  E.  Co.,  4  I.  C.  0, 
Rep.  702,  716-717,   (130-A). 

See,  however,  Colorado  Fuel  Co.  v.  Southern  Pac.  R.  Co.,  6  L  C.  C. 
Rep.  488,  515-516,    (201-A). 

(40)  Capehart  v.  Louisville  &  N.  R.  Co.,  4  I.  C.  C.  Rep.  265,   (117), 
See  also  Re  Joint  Water  &  Rail  Lines,  2  I.  C.  C.  Rep.  645,  (1839). 

Re  Enterprise  Tr.  Co.,  11  L  C.  C.  Rep.  587,   (1906). 
And  ef.  Burton  Stock  Car  Co.  v.  Chicago  B.  &  Q.  R.  Co.,  1  I.  C.  C.  Rep.. 
132,   (19). 

(41)  2  L  C.  C.  Rep.   162,    (57-A). 
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plaint  was  made  under  the  same  paragraph  by  a  bridge  company. 
The  Commission  held  that  this  company  was  a  common  carrier 
de  facto  and  entitled  to  relief,  but  the  Circuit  Court  declined  to 
enforce  the  order  of  the  Commission,  on  the  ground,  inter  alia, 
that  complainant  was  not,  in  respect  to  the  traffic  in  question,  a 
common  carrier  subject  to  the  Act.^^ 

In  certain  other  Federal  cases,  however,  the  Court,  although 
dismissing  similar  complaints  by  carriers  not  subject  to  the  Act, 
did  not  rest  the  decision  on  the  ground  that  the  complainant  was 
not  such  a  carrier  as  was  entitled  to  relief  under  Section  ^^^ 

Under  any  construction  of  Section  3  one  connecting  line  could 
be  entitled  to  the  facilities  accorded  another  only  when  the  cir- 
cumstances and  conditions  of  interchange  of  traffic  were  the  same 
or  substantially  similar.  A  discrimination  between  connecting 
roads  based  on  a  proper  business  reason,  or  upon  a  substantial  dis- 
similarity of  conditions,  is  clearly  justifiable.** 

(42)  37  Fed.  567,  615-618;  2  L.  R.  A.  289,   (57-B). 

(43)  De  bary  Baya  M.  Line  v.  Jacksonville,  T.  &  K.  W.  R.  Co.,  40  Fed. 
392,  (1889). 

Ilwaco  R.  &  N.  Co.  v.  Oregon  Sh.  Line,  57  Fed.  673;  '6  C.  C.  A.  495;  15 
U.  S.  App.  173,   (15a-B);    (reversing  51  Fed.  611),   (153-A). 

St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.,  65  Fed.  39,   (189). 

Gulf  C.  &  S.  F.  R.  Co.  V.  Miami  S.  S.  Co.,  86  Fed.  407;  30  C.  C.  A. 
142;  52  U.  S.  App.  732,    (251). 

Central  Stock  Yds.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  113;  63  L.  R.  A. 
213;  55  C.  C.  A.  63,  (300-B)  ;  192  U.  S.  568;  24  Sup.  Ct.  Rep.  339;  48 
L.  Ed.  565,   (300-B). 

See  also  at  common  law  Cutting  v.  Florida  R.  &  Nav.  Co.,  30  Fed.  6'63; 
(1887). 

Samuels  v.  Louisville  &  N.  R.  Co.,  31  Fed.  57,   (10). 

(44)  Chicago  &  A.  R.  Co.  v.  Penna.  R.  Co.,  1  I.  C.  C.  Rep.  36,   (14). 
Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  567,  620-625; 

2  L.  R.  A.  289,   (57-B). 

See  also  Bragg,  C,  concurring  in  New  York  &  N.  R.  Co.  v.  New  York 
St.  N.  E.  R.  Co.,  4  I.  C.  C.  Rep.  702,  729,  (130-A). 
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229.    Provisions  of  the  Act. 

The  provisions  of  the  Act  requiring  the  fihng  and  publication  of 
charges  are  contained  in  Section  6  and  are  as  follows : 

"Filing  and  Posting  Schedules. — Every  common  carrier  subject 
to  the  provisions  of  this  Act  shall  file  with  the  Commission  created 
by  this  Act  and  print  and  keep  open  to  public  inspection  schedules 
showing  all  the  rates,  fares,  and  charges  for  transportation  be- 
tween different  points  on  its  own  route  and  between  points  on  its 
338 
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own  route  and  points  on  the  route  of  any  other  carrier  by  rail- 
road, by  pipe  line,  or  by  water  when  a  through  route  and  joint  rate 
have  been  established.  If  no  joint  rate  over  the  through  route  has 
been  established,  the  several  carriers  in  such  through  route  shall 
file,  print  and  keep  open  to  public  inspection  as  aforesaid,  the  sep- 
arately established  rates,  fares  and  charges  applied  to  the  through 
transportation.  The  schedules  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state  the  places  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall  contain  the  classifi- 
cation of  freight  in  force,  and  shall  also  state  separately  all  ter- 
minal charges,  storage  charges,  icing  charges,  and  all  other 
charges  which  the  Commission  may  require,  all  privileges  or  fa- 
cilities granted  or  allowed  and  any  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine  any  part  or  the  aggregate  of 
such  aforesaid  rates,  fares,  and  charges,  or  the  value  of  the  service 
rendered  to  the  passenger,  shipper,  or  consignee.  Such  schedules 
shall  be  plainly  printed  in  large  type,  and  copies  for  the  use  of  the 
public  shall  be  kept  posted  in  two  public  and  conspicuous  places 
in  every  depot,  station,  or  office  of  such  carrier  where  passengers 
or  freight,  respectively,  are  received  for  transportation,  in  such 
form  that  they  shall  be  accessible  to  the  public  and  can  be  con- 
veniently inspected.  The  provisions  of  this  section  shall  apply  to 
all  traffic,  transportation,  and  facilities  defined  in  this  Act. 

"Rates  through  Foreign  Countries. — ^Any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  receiving  freight  in  the  United 
States  to  be  carried  through  a  foreign  country  to  any  place  in  the 
United  States  shall  also  in  like  manner  print  and  keep  open  to 
public  inspection,  at  every  depot  or  office  where  such  freight  is  re- 
ceived for  shipment,  schedules  showing  the  through  rates  estab- 
lished and  charged  by  such  common  carrier  to  all  points  in  the 
United  States  beyond  the  foreign  country  to  which  it  accepts 
freight  for  shipment;  and  any  freight  shipped  from  the  United 
States  through  a  foreign  country  into  the  United  States  the 
through  rate  on  which  shall  not  have  been  made  public,  as  re- 
quired by  this  Act,  shall,  before  it  is  admitted  into  the  United 
States  from  said  foreign  country,  be  subject  to  customs  duties  as 
if  said  freight  were  of  foreign  production. 

"Notice  of  Change  in  Rates. — No  change  shall  be  made  in  the 
rates,  fares,  and  charges  or  joint  rates,  fares,  and  charges  which 
have  been  filed  and  published  by  any  common  carrier  in  compli- 
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ance  with  the  requirements  of  this  section,  except  after  thirty  days' 
notice  to  the  Commission  and  to  the  public  published  as  aforesaid, 
which  shall  plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force  and  the  time  when  the  changed  rates,  fares, 
or  charges  will  go  into  effect ;  and  the  proposed  changes  shall  be 
shown  by  printing  new  schedules,  or  shall  be  plainly  indicated 
upon  the  schedules  in  force  at  the  time  and  kept  open  to  public  in- 
spection: Provided,  That  the  Commission  may,  in  its  discretion 
and  for  good  cause  shown,  allow  changes  upon  less  than  the  notice 
herein  specified,  or  modify  the  requirements  of  this  section  in  re- 
spect to  publishing,  posting,  and  filing  of  tariffs,  either  in  particu- 
lar instances  or  by  a  general  order  applicable  to  special  or  peculiar 
circumstances  or  conditions. 

"Joint  Tariffs. — The  names  of  the  several  carriers  which  are 
parties  to  any  joint  tariff  shall  be  specified  therein,  and  each  of  the 
parties  thereto,  other  than  the  one  filing  the  same,  shall  file  with 
the  Commission  such  evidence  of  concurrence  therein  or  accept- 
ance thereof  as  may  be  required  or  approved  by  the  Commission, 
and  where  such  evidence  of  concurrence  or  acceptance  is  filed  it 
shall  not  be  necessary  for  the  carriers  filing  the  same  to  also  file 
copies  of  the  tariffs  in  which  they  are  named  as  parties. 

"Copies  of  Contracts,  Etc. — ^Every  common  carrier  subject  to 
this  Act  shall  also  file  with  said  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with  other  common  carriers 
in  relation  to  any  traffic  affected  by  the  provisions  of  this  Act  to 
which  it  may  be  a  party. 

"Commission  May  Prescribe  Forms  of  Schedules. — The  Com- 
mission may  determine  and  prescribe  the  form  in  which  the  sched- 
ules required  by  this  section  to  be  kept  open  to  public  inspection 
shall  be  prepared  and  arranged  and  may  change  the  form  from 
time  to  time  as  shall  be  found  expedient. 

"Carriers  Shall  Not  Transport  Unless  Rates  Are  Filed. — No 
carrier,  unless  otherwise  provided  by  this  Act,  shall  engage  or  par- 
ticipate in  the  transportation  of  passengers  or  property,  as  defined 
in  this  Act,  unless  the  rates,  fares,  and  charges  upon  which  the 
same  are  transported  by  said  carrier  have  been  filed  and  published 
in  accordance  with  the  provisions  of  this  Act;  nor  shall  any  car- 
rier charge  or  demand  or  collect  or  receive  a  greater  or  less  or  dif- 
ferent compensation  for  such  transportation  of  passengers  or 
property,  or  for  any  service  in  connection  therewith,  between  the 
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points  named  in  such  tariflFs  than  the  rates,  fares,  and  charges 
which  are  specified  in  the  tariff  filed  and  in  effect  at  the  time ;  nor 
shall  any  carrier  refund  or  remit  in  any  manner  or  by  any  device 
any  portion  of  the  rates,  fares,  and  charges  so  specified,  nor  ex- 
tend to  any  shipper  or  person  any  privileges  or  facilities  in  the 
transportation  of  passengers  or  property,  except  such  as  are  speci- 
fied in  such  tariffs:  Provided,  That  wherever  the  word  "carrier' 
occurs  in  this  Act  it  shall  be  held  to  mean  'common  carrier, 


I  It 


230.    Purpose  of  Section  6. 

Prior  to  the  passage  of  the  Act  of  1887,  the  common  law  for- 
bade carriers  to  charge  higher  rates  than  were  reasonable,  and 
also  probably  required  them  to  treat  all  shippers  alike.  There  was 
nothing,  however,  in  the  common  law  which  made  it  obligatory 
on  a  common  carrier  to  publish  .its  rates,  or  which  prevented  it 
from  altering  them  from  day  to  day  without  previous  notice. 
Without  some  requirement  that  rates  be  made  public  and  some 
provision  that  they  be  subject  to  alteration  only  on  proper  notice, 
it  is  practically  impossible  to  prevent  discrimination.^ 

The  purpose  of  Section  6  of  the  Act,  as  originally  passed,  and 
as  supplemented  by  the  Acts  of  1889,  1903  and  1906,  was  to  pro- 
vide a  standard  of  charge,  binding  alike  on  carrier  and  shipper, 
and  open  to  the  inspection  of  all  interested  therein.  In  his  con- 
curring opinion  in  Chicago  &  A.  R.  Co.  v.  U.  S.,^  Judge  Grosscup 
said: 

"To  secure  equality  among  shippers,  the  law  commands,  not 
only  that  the  rates  shall  be  equal,  but  that  they  shall  be  fixed  and 
certain — subject  to  no  addition  or  diminution  against,  or  in  favor 
of,  anyone — so  fixed  and  certain  that  any  shipper  can  with  his 
head  and  pencil  figure  out  from  the  tariff  sheets  just  what  the  rate 
is,  both  for  himself  and  for  his  competitors." 

(1)  See  1st  Annual  Report,  1  I.  C.  C.  Rep.  361  et  seq. 
Re  Form  of  Schedules  6  I.  C.  C.  Rep.  267,   (1894). 

Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.,  81   Fed.   545,  548-9,  552, 
(230). 
As  to  the  importance  of  steadiness  in  rates  see: 

Re  Chicago,  St.  P.  &  K.  C.  R.  Co.,  2  I.  C.  C.  Rep.  231,  267,    (58). 
2nd  Annual  Rep.,  2  I.  C.  C.  Rep.  430  et  seq. 

(2)  156  Fed.  558,  563;  84  C.  C.  A.  324,  (430-B). 
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In  the  same  case  in  the  Court  below,  Judge  Landis  expressed 
somewhat  the  same  thought  as  follows :  ^ 

"The  requirement  of  publication  is  imposed  in  order  that  the 
man  having  freight  to  ship  may  ascertain  by  an  inspection  of  the 
schedules  exactly  what  will  be  the  cost  to  him  of  the  transporta- 
tion of  his  property ;  and  not  only  so,  but  the  law  gives  him  an- 
other and  a  very  valuable  right,  namely,  the  right  to  know,  by  an 
inspection  of  the  same  schedule,  exactly  what  will  be  the  cost  to 
his  competitor  of  the  transportation  of  his  competitor's  prop- 
erty." 3 

In  re  Tariffs  of  Transcontinental  Lines,*  Commissioner  Walker 
said: 

"The  Act  to  Regulate  Commerce  contemplates  that  an  end  be 
put  to  the  practice  which  previously  prevailed,  under  which  the 
shippers  were  required  to  ask  the  carriers  for  rates.  It  requires 
that  the  reverse  practice  should  be  pursued  and  that  known  and 
equal  rates  should  always  be  announced  to  shippers  'at  every 
point." 

231.    Scope  of  Section— Effect  of  the  Elkins  Act. 

Section  6  is  therefore  designed  both  to  give  publicity  to  all 
charges  for  transportation  and  to  provide  a  simple  and  easily  ac- 
cessible standard  of  uniformity  of  charge.^     The  original  Act 

(3)  U.  S.  V.  Chicago  &  A.  E.  Co.,  148  Fed.  646,  648,  (430-A). 

(4)  2  I.  C.  C.  Rep.  324,  335,    (1888). 

(5)  In  Chicago  &  A.  E.  Co.  v.  U.  S.,  156  Fed.  558,  562;  84  C.  C.  A.  324, 
(430-B),   Judge  Baker  said: 

"Under  the  Cullom  Act  (1887)  the  standard  of  comparison  was  the 
treatment  of  other  shippers.  It  was  necessary  to  prove  not  only  that 
the  favored  shipper  really  paid  less  than  the  published  rate,  but  also  that 
other  shippers  paid  the  full  rate  or  a  greater  rate  than  that  of  the  favored 
shipper.  Under  the  Elkins  Act  (1903)  the  standard  of  comparison  is 
the  published  rate.  It  is  only  necessary  to  prove  that  the  favored  ship- 
per has  had  his  property  transported  at  a  less  rate  than  that  published 
and  filed." 

This  statement,  it  is  submitted,  is  incorrect,  for  Section  6  of  the 
original  Act  of  1887  required  the  carriers  to  publish  and  file  their  rates 
and  made  it  imlawful  to  charge  a  greater  or  less  rate  than  that  so  pub- 
lished. Section  10  of  the  original  Act  also  made  it  a  misdemeanor  for 
the  directors,  officers,  etc.,  of  a  common  carrier,  willfully  to  do  any  of 
the  things  in  the  Act  prohibited  or  declared  to  be  unlawful  or  to  omit 
to  do  any  of  the  things  therein  required  to  be  done.    See  Gulf,  C.  &  S.  F. 
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merely  forbade  the  charging  of  a  greater  or  less  compensation 
for  transportation  services  than  that  specified  in  the  published 
tariff.  Whether  the  introduction  of  the  words  "by  any  device 
whatever"  in  the  Elkins  Act  broadened  this  provision,  it  would 
not  seem  necessary  to  discuss.^    Under  the  Act  as  it  now  stands, 

R.  Co.  V.  Hefley,  158  U.  K.  98,  102;  39  L.  Ed.  910;  15  Sup.  Ct.  Rep.  802, 
( 195 ) .  It  required  the  Elkins  Act,  it  is  true,  to  make  the  corporation  car- 
rier itself  guilty  of  a  misdemeanor,  but  under  the  original  Act  the  standard 
of  comparison  was  the  rate  filed. 

Prior  to  the  Elkins  Act  it  was  held,  in  two  eases,  that  the  Courts  had 
no  power  to  declare  unreasonable  a  rate  duly  filed. 

Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.,  81  Fed.  545,    (230). 

Kinnavey  v.  Terminal  R.  Asso.,  81  Fed.  802,   (226). 

See  also  Gulf  Colo.  etc.  R.  Co.  v.  Hefley,  158  U.  S.  98;  39  L.  Ed.  910; 
15  Sup.  Ct.  Rep.  802,   (195). 

In  one  case  also,  employees  of  a  corporation  carrier  had  been  con- 
victed of  charging  less  than  the  rates  filed. 

U.  S.  V.  Michigan  Cent.  R.  Co.,  43  Fed.  26,   (108). 

See  also  Armour  Packing  Co.  v.  U.  S.,  209  U.  S.  56,  70;  52  L.  Ed.  428; 
23  Sup.  Ct.  428,    (476-B). 

In  another  case  the  Court  overruled  a  demurrer  to  an  indictment 
charging  the  officers  of  a  railroad  with  accepting  less  than  rates  pub- 
lished. 

U.  S.  V.  Hbnley,  71  Fed.  672,   (202). 

See  also  U.  S.  v.  Bgan,  47  Fed.  112,   (134). 

U.  S.  V.  Great  Nor.  R.  Co.,  157  Fed.  288,  289,   (490). 

Re  Investigation  of  Grand  Tr.  R.  Co.,  3  I.  C.  C.  Rep.  89,  110,  (78). 

The  Elkins  Act  made  shipper  and  the  carrier  corporation  responsible 
and  expressed  the  requirements  of  filing  and  adherence  to  rates  more 
forcibly  and  clearly  perhaps  than  had  been  done  by  the  Acts  of  1887  and 
1889.  It  also  made  the  term  "rebate"  cover  all  charges  less  than  those 
filed,  and  inserted  the  words  "by  any  device  whatever"-  in  the  prohibi- 
tion against  charging  less  than  tariff  rates,  ( see  infra,  n.6 ) .  At  the 
time  of  its  passage  it  had  been  shown  that  it  was  much  easier  to  con- 
vict of  departure  from  published  rates  than  of  discrimination,  and  now 
practically  all  prosecutions  against  carriers  or  their  agents  are  based  on 
failure  to  file  rates  or  on  departure  therefrom,  and  questions  of  discrimi- 
nation proper,  as  to  rates,  have  become  comparatively  imimportant. 

See  also  17th  Ann.  Rep.  7-8. 

16th  Ann.  Rep.  8. 

(6)  It  is  worthy  of  note  that  the  Chesapeake  &  Ohio  case  (infra, 
§247),  really  involved  the  validity  of  the  original  contract  which  was 
to  have  been  completed  in  1902,  prior  to  the  passage  of  the  Elkins  Act. 
The  Court  proceeded  on  the  theory  that  the  original  contract  violated  the 
Act  as  well  as  that  entered  into  in  the  "spring  of  1903,"  in  settlement 
of  the  damage  claim  for  the  prior  defatilt. 
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the  prohibition  applies  to  every  method  of  dealing  by  a  carrier 
by  which  the  forbidden  result  can  be  brought  aboutJ  The  cases 
in  which,  under  Section  2  and  3,  given  transactions  were  held  to 
constitute  "illegal  devices"  for  allowing  discriminations  almost 
all  present  violations  of  the  requirement  of  adherence  to  tariff 
rates.8 

232.     Eorm  of  Scheduless — In  General. 

The  provisions  of  Section  6  are  mandatory,  and  the  Commission 
is.  bound  to  enforce  them.^"  Rate  wars  are  no  excuse  for  failure 
to  file  and  post  rates,  or  to  adhere  to  those  established.  ^^ 

The  tariff  schedules  required  under  Section  6,  being  designed  to 
give  the  average  shipper  accurate  and  easily  accessible  informa- 
tion as  to  rates  to  all  points  to  which  he  may  desire  to  ship,  should 
be  simple  and  easy  to  understand,  but  also  complete.  ^^  j^  j-e 
Form  of  Rate  Schedules,  ^^  the  Commission  said : 

"So  far  as  possible  the  schedules  should  be  simple  in  arrange- 
ment, ample  in  their  disclosures,  and  free  from  ambiguity." 

A  tariff  which  is  so  filled  with  amendments,  cross-references, 
and  exceptions  as  to  require  an  expert  to  determine  what  are  the 
actual  rates  between  given  points,  does  not  conform  to  the  re- 
quirements of  Section  6 ;  ^*  nor  does  it  where  references  are  made 

(7)  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C.  C,  200  U.  S.  361,  392; 
50  L.  Ed.,  515;  26  Sup.  Ct.  Rep.  272,   (339-B)  ;    (infra,  §247). 

(8)  See  also  supra,  §124. 

See  also  U.  S.  v.  Del.,  L.  &  W.  R.  Co.,  152  Fed.  269,  273,   (452). 

(9)  It  is  not  here  attempted  to  give  all  the  regulations  promulgated 
by  the  Commission  in  Tariff  Circulars  or  Administrative  Rulings,  with  ref- 
erence to  the  form  and  contents  of  rate  schedules  and  to  the  proper  method 
of  filing  them.  These  are  frequently  altered,  and  the  latest  tariff  circular 
may  be  had  at  any  time  by  writing  to  the  Secretary  of  the  Commission. 

(10)  Re  Tariffs  on  Exp.  &  Imp.  Traffic,  10  I.  C.  C.  Rep.  56,  31, 
(338). 

See,  however,  Rea  v.  Mobile  &  O.  R.  Co.,  7  I.  C.  C.  Rep.  43,  50,   (216). 

(11)  Re  Passenger  Tar.  &  Rate  Wars,  2  I.  C.  C.  Rep.  513,  520, 
(1889). 

(12)  See  21st  Ann.  Rep.,  p.  14. 

(13)  6  I.  C.  C.  Rep.  267,  271,  (1894). 

(14)  See  Re  Atlanta  &  W.  R.  Co.'s  Tariffs,  3  I.  C.  C.  Rep.  19,  66, 
(1889). 

Rice  v.  Atchison,  T.  &  S.  F.  R.  Co.,  4  I.  C.  C.  Rep.  228,  246,   (115). 
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to  the  tariffs  of  other  roads  with  a  statement  that  combinations  by 
other  routes  will  be  protected.^^  It  is  not  proper  for  a  tariff  to 
contain  a  provision  for  allowing  certain  privileges  "by  special  ar- 
rangement." ^®  Whatever  variation  in  a  rate  is  worked  by  a  par- 
ticular rule  or  regulation,  must  appear  in  the  regulation  itself  as 
stated  in  the  tariff  filed,  and  not  require  the  examination  of  ex- 
trinsic matter.^''^ 

Where  by  a  combination  of  rates  over  a  roundabout  route  by 
a  given  line,  it  is  possible  to, secure  a  lower  rate  between  two 
points  than  that  specified  in  the  tariffs  filed,  the  latter  are  un- 
true ;  18  the  tariffs  should  show  but  one  possible  rate  between  any 
two  points.i^ 

Colorado  Fuel,  etc.  Co.  t.  Southern  Pac.  Co.,  6  I.  C.  C.  Rep.  488,  519, 
(201-A). 

Johnston  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  568,  575-6, 
578,  587,    (207). 

Pitts  V.  Atchison,  T.  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  691,  692,   (879). 

Re  Released  Rates,  13  I.  C.  C.  Rep.  550,  562-5,    (642). 

Flatten  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  14  I.  C.  C.  Rep.  512,  (716). 

The  Commission,  under  Tar.  Circ.  15-A,  Rule  9,  has  limited  the  num- 
ber and  size  of  supplements  to  tariffs.  Slight  and  unimportant  changes 
may,  however,  be  noted  by  amendments  to  tariffs  already  filed. 

Suffem  V.  Indiana,  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255,  278,   (232). 

(15)  See  Pitts  v.  St.  Louis  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  684,  688, 
(378). 

Hydraulic  Brick  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  342, 
347,    (618). 

Morti  V.  Chicago,  M.  &  St.  P.  R.  Co.,  13  L  C.  Q.  Rep.  513,  514-5,  (1908). 

See  also  White  Water  Co.  v.  Phila.  B.  &.  W.  R.  Co.,  13  I.  C.  C.  Rep. 
526,  527,   (1908). 

Tar.  Circ.  15-A,  Rule  61. 

(16)  See  Quimby  v.  Maine  Cent.  R.  Co.,  13  I.  C.  C.  Rep.  246,  249, 
(605). 

Tar.  Circ.  15-A,  Rule  76,  (May  29th,  1907).  See  also  Rule  69,  (Mar. 
18th,  1907),  and  Rule  75    (May  27th,  1907),  in  the  same  circular. 

(17)  Re  Tariffs  on  Export  and  Import  Traffic,  10  L  C.  C.  Rep.  55, 
74,  (338). 

(18)  Martin  v.  Southern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  1,  10-12,   (46). 
Re  Tariffs  of  Atlanta  &  W.  P.  R.  Co.,  3  I.  C.  C.  Rep.  19,  73,   (1889). 
Cf.  also  Rice  v.  Atchison,  T.  &  S.  F.  R.  Co.,  4  L  C.  C.  Rep.  228,  246, 

(115). 

(19)  Hydraulic  Br.  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep. 
342,  347,    (618). 

Morti  V.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C'  Rep.  513,  514-515. 
(1908). 
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Tariffs  must  state  the  date  on  which  they  are  to  be  effective, 
and  if  this  be  omitted  the  tariff  is  unlawful  and  never  takes 
effect-^o 

The  Commission  does  not  approve  of  the  practice  of  putting 
rates  in  effect  for  a  short  period  merely  to  enable  the  Commis- 
sion to  do  justice  in  a  particular  case.  In  order  to  prevent  dis- 
criminations which  might  arise  from  this  practice,  it  will  order  the 
continuance  of  the  rates  for  a  definite  time  fixed  by  it.^i 

233.    Same  Subject — Charges  for  In<ndeiital  Services  and  Begula- 
tions  Affecting  Kates. 

The  published  rate  should  include  every  expense  to  the  ship- 
per in  connection  with  the  transportation  which  it  purports  to 
cover.  Thus  where  a  car  furnished  for  oil  shipments  will  not 
hold  the  designated  quantity  without  being  fitted  specially,  at  an 
expense  to  the  shipper,  such  expense  is  in  excess  of  the  tariff  rate, 
and  the  carrier  and  not  the  shippei^  must  bear  it.^^ 

Where  rates  are  given  per  crate  of  vegetables,  the  tariff  should 
state  the  dimensions  and  weight  of  the  crate  covered  thereby .^^ 
So,  also,  tariffs  specifying  rates  on  oil,  published  by  a  carrier  own- 
ing no  tank  cars,  but  hauling  oil  for  certain  shippers  in  their  own 
tank  cars,  should  state  that  the  carrier  does  not  provide  tank  cars, 
and  should  also  specify  the  amount  allowed  for  the  use  of  the 
shipper's  own  cars,  and  the  charge  for  returning  them  empty .^^ 

Any  practice  or  rule  of  a  carrier  which  operates  to  alter,  mod- 
ify or  change  the  rates  or  charges  stated  in  the  published  sched- 
ules, must  be  fully  and  clearly  set  forth  separately  upon  its  pub- 
Hshed  tariffs.     Instructions  to  agents  by  a  separate  circular  to 

(20)  Admin.   Rul.   No.    12    (Dec.   2d.   1907). 

Where,  however,  such  tariff  is  the  first  filed  by  the  carrier  it  takes 
effect  as  soon  as  filed.  Admin.  Eul.  No.  73,  (May  5th,  1908).  A  tariff 
may  properly  take  effect  on  Sunday.  Admin.  Rul.  No.  47  (March  9th, 
1908). 

(21)  Holcomb  v.  Illinois  Cent.  E..  Co.,  13  I.  C.  C.  Rep.  16,  19,  (1907). 

(22)  Rice  v.  Western  N.  Y.  &  P.  R.  Co.,  2  I.  C.  C.  Rep.  389,  397,  (67). 
Cf.  Victor  Co.  V.  Atchison,  T.  &  S.   F.  R.   Co.,   14  I.  C.  C.  Rep.   119, 

(673). 

(23)  Re  Alleged  Unlawful  Charges  on  "Vegetables,  8  I.  C.  C.  Rep.  585, 
597,    (286). 

(24)  Rice  v.  Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  503,  531-533,  (42). 
See  also  Bannon  v.  Southern  Exp.  Co.,  13  I.  C.  C.  Rep.  516,  520,  (637). 
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apply  certain  combination  rates,  lower  than  those  in  the  regular 
tariffs,  does  not  justify  such  charges.^^  The  word  "separately" 
in  the  Act  means  separately  on  the  schedule,  and  not  by  a  sep- 
arate circular.28 

The  same  is  true  with  regard  to  charges  for  incidental  services : 
"Whenever  any  service  is  rendered  or  any  privilege  allowed  be- 
yond the  ordinary  receiving,  transporting  and  delivering  of  the 
property,  that  should  appear  upon  the  schedule."^''  Charges  for  re- 
frigeration should  be  stated  separately  ^^  and  the  same  is  true 
of  terminal  ^9  and  demurrage  ^^  charges. 

Where  free  cartage  *^  is  allowed,  or  where  the  privilege  is  per- 
mitted of  milling  grain  or  compressing  or  "floating"  cotton  ^^  in 

(25)  Spillers  &  Co.  v.  Louisville  &  N.  R.  Co.,  8  I.  C.  C.  Rep.  364, 
367,   (273). 

Wilmington  Tar.  Asso.  v.  Cincinnati,  P.  &  V.  R.  Co.,  9  I.  C.  C.  Rep. 
118,  128-129,  159,   (298-A). 

(26)  Suffern  v.  Indiana,  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255,  272- 
273,  278,  284,    (232). 

(27)  Yeomans,  C,  in  American  W.  Asso.  v.  Illinois  Cent.  R.  Co.,  7 
I.  C.  C.  Rep.  556,  591,   (247). 

See  also  Phelps  v.  Texas  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  36,  45,   (171). 
Memphis  Freight  Bur.  v.  Fort  Smith  &  W.  R.  Co.,  13  I.  C.  C.  Rep.  1,  9, 
(561). 
Tar.   Circ.   15-A,  Ruling  10. 

(28)  Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  360,  374,  (357-A) ; 
11  I.  C.  C.  Rep.  129,  141,  (357-B). 

Knudsen  Co.  v.  Michigan  Cent.  R.  Co.,  148  Fed.  968;  79  C.  C.  A.  46, 
(441). 

(29)  Walker  v.  Keenan,  73  Fed.  755,  762;  19  C.  C.  A.  668;  34  U.  8. 
App.  691,    (184-B). 

I.  C.  C.  V.  Chicago  B.  &.Q.  R.  Co.,  186  U.  S.  320,  335;  46  L.  Ed.  1182; 
22  Sup.  Ct.  Rep.  824,  (245-B). 

(30)  Supp.  No.  1  to  Tar.  Circ.  15-A,  p.  6. 

(31)  Detroit  G.  H.  &  M.  R.  Co.  v.  I.  C.  C,  74  Fed.  803,  815;  43  U. 
S.  App.  308;   21  C.  C.  A.  103,    (100-C). 

From  the  opinion  of  the  Supreme  Court  in  this  case  it  would  seem  that 
perhaps  that  court  did  not  regard  the  publication  of  free  cartage  aa 
necessary,  unless  expressly  required  by  the  Commission.  See  I.  C.  C. 
V.  Detroit  G.  H.  &  M.  R.  Co.,  167  U.  S.  633,  646;  42  L.  Ed.  30«;  17  Sup. 
Ct.   Rep.   986,    (100-D). 

Also  American  Warehousemen's  Asso.  v.  Illinois  Cent.  R.  Co.,  7  I.  C.  C. 
Rep.   556,   592,    (247). 

(32)  Re  Cotton  Rates,  etc.,  8  I.   C.  C.  Rep.   121,   135,    (261). 
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transit,  or  of  stopping  cattle  for  sorting  and  reconsignment,*^  or 
of  sawing  logs  into  boards  and  re-shipping  at  the  balance  of  the 
through  rate,^*  the  schedule  should  so  specify.  The  same  is  true 
where  free  storage  is  allowed,^^  or  where  passenger  tickets  per- 
mit stopping  over  or  extension  of  time  limit  in  case  of  sickness.^* 
Allowances  to  shippers  for  car-door  boards  used  in  shipping  coal 
cannot  be  made  except  as  specified  in  the  tariffs.^'' 

Rates  for  private  cars  should  also  be  published  and  filed,**  as 
should  those  for  parcel  express  service.'*  Maximum  and  mini- 
mum carload  regulations  should  also  be  set  out.*"  Where  the  rate 
includes  delivery  over  an  independent  switching  road,  the  tariff 
should  so  state ;  *i  and  it  must  also  specify  transfer  charges  if 
such  are  to  be  exacted.** 

A  rate  ostensibly  for  transportation  only  cannot  properly  in- 

(33)  Shiel  v.  Illinois  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  210,  215,   (498). 

(34)  Central  Yel.  Pine  Asao.  v.  Vicksburg  S.  &  P.  R.  Co.,  10  I.  C.  C. 
Rep.   193,  216,    (344). 

(35)  American  Warehousemen's  Asso.  v.  Illinois  Cent.  R.  Co.,  7  I. 
C.  C.  Rep.  556,  591,   (247). 

Penna.  Millers'  Asso.  v.  Phila.  &  R.  R.  Co.,  8  I.  C.  C.  Rep.  531,  560, 
(283). 

Blackman  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  352,  359,  (356). 

See  also  England  v.  Baltimore  &  O.  R.  Co.,  13  I.  C.  C.  Rep.  614,  618, 
619,    (652). 

(36)  Tar.  Circ.  15- A,  Rule  84. 

(37)  Victor  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  14  I.  C.  C.  Rep.  119, 
(673). 

Cf.  Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  2  I.  C.  C.  Rep.  389,  397,   (67). 

(38)  Carr  v.  Northern  Pae.  R.  Co.,  9  I.  C.  C.  Rep.  1,  16,   (290). 

(39)  Walker  v.  Baltimore  &  O.  R.  Co.,  12  I.  C.  C.  Rep.  196,  198,  (494). 

(40)  Suffern  v.  Indiana  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255,  272-273, 
(232). 

(41)  Leonard  v.  Chicago,  M.  &  St.  P.  R.  Co.,  12  I.  C.  C.  Rep.  492, 
(648). 

See  also  Admin.  Rul.  No.  64. 

(42)  Schwager  v.  Great  Nor.  R.  Co.,  12  I.  C.  C.  Rep.  521,  524,   (553). 
Beekman  Co.  v.  St.  Louis  S.  W.  R.  Co.,  14  I.  C.  C.  Rep.  532,  (718). 
Admin.  Rul.  No.  59    (Apr.  7th,   1908). 
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elude  the  purchase  price  of  the  commodity.*^  A  condition  in  a 
passenger  ticket  making  it  non-transferrable,  is  void  and  non-en- 
forceable, unless  such  condition  is  stated  in  the  tariff  filed.** 
Where  a  tariff  allowed  half  rates  on  return  shipments  over  the 
same  route,  the  carrier  may  not  refund  on  the  basis  of  half  rates 
where  the  return  is  by  another  line  *5  without  the  express  au- 
thority of  the  Commission  **  nor  may  a  carrier  refund  to  a  pas- 
senger additional  fare  exacted  by  reason  of  his  having  been  sub- 
poenaed as  a  witness  in  court,  and  for  that  reason  having  ex- 
ceeded the  time  limit  allowed  in  the  tariff  for  "stop-over,"  *''  A 
carrier,  however,  may  lawfully  make  a  refund  on  unused  parts  of 
passenger  tickets.*^  An  eastbound  tariff  may  not  be  applied  to 
westbound  shipments  unless  the  tariff  so  specifies.*® 

234.    Commutation,  Excursion  and  IVIlleage  Tickets. 

In  the  Party  Rate  case.  Judge  Jackson,  in  the  Circuit  Court,  in- 
timated that  excursion,  commutation  and  mileage  tickets  might 
be  excepted  from  the  operation  of  the  Act  by  the  proviso  of  Sec- 
tion 22,  and  that  such  need  not  be  published  and  filed  under  Sec- 

(43).  Re  Coal  Rates  by  Atchison,  T.  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep. 
473,    (367). 

(44)  Baltimore  &  O.  R.  Co.  v.  Hamburger,  155  Fed.  849,  (531). 
See  also  Admin.  Rul.  No.  7S. 

Compare  Laning-Harris  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep. 
148,  (589),  where  the  Commission  refused  to  award  to  a  shipper  the  cost 
incurred  by  him  in  cleaning  stock-cars,  although  the  tariff  did  not  pro- 
vide for  this  service  by  the  shipper  and  it  was  necessary  to  enable  him 
to  ship  hay,  defendant  having  no  box  cars  on  hand.  In  this  case  the 
shipper  had  agreed  to  stand  the  expense.  See  also  Admin.  Rul.  Nos.  19 
and  78,  similar  cases  where  no  agreement  appeared,  but  where  the  cairier 
was  willing  to  reimburse  the  shipper. 

Cf.  also  Laning-Harris  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C.  C. 
Rep.  479,    (543). 

Missouri  &  K.  Sh.  Asso.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  0.  C. 
Rep.  411,  417,   (637). 

(45)  Admin.  Rul.  No.  42,    (Mar.  3rd,  1903). 

(4'6)  Minneapolis  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  C.  Rep. 
128,    (586). 

(47)  Admin.  Rul.  No.  60   (Apr.  7th,  1908). 

(48)  Admin.  Rul.  No.  76    (May  12th,  1908). 

(49)  Admin.  Rul.  No.  52   (Mar.    11th,   1908). 
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tion  6.^"     The  Commission,  however,  has  always  required  the 
filing  of  such  rates-^^ 

235.    Export  and  ImiMrt  Bates. 

In  one  of  the  first  important  decisions  on  the  Act,  the  Supreme 
Court  affirmed  the  power  of  the  Commission  to  require  the  publi- 
cation of  export  and  import  rates.^^ 

IXnder  former  rulings  of  the  Commission  it  was  held  that  where 
the  railroad  had  formed  a  joint  through  route  and  rate  in  connec- 
tion with  a  steamship  line,  the  total  through  rate  should  be  stated, 
but  where  the  two  were  acting  independently  of  one  another  the 
inland  rate  only  need  be  filed.^*  By  a  recent  decision,  however, 
only  the  inland  portion  need  be  published,  but  this  must  not  vary, 
even  though  it  be  a  part  of  a  through  rate  with  an  ocean  Une.8* 

(50)  I.  C.  C.  V.  Baltimore  &  0.  R.  Co.,  43  Fed.  37,  41,    (91-B). 

Cf.  also  the  requirement  in  the  proviso  of  Section  22,  with  regard  to 
the  publication  of  joint  mileage  tickets,  as  indicating  that  Congress  con- 
sidered that  without  such  a  requirement  in  Section  22  such  rates  need 
not  be  published. 

(51)  Pittsburg  C.  &  St.  L.  K.  Co.  v.  Baltimore  &  0.  R.  Co.,  3  I.  C.  O. 
Rep.  465,   (91-A). 

Tar.  Circ.  I5-A,  Rulings  Nos.  52,  68. 

(52)  Texas  &  Pac.  R.  Co.  v.  I.  0.  C,  162  U.  S.  197,  220-221;  16  Sup. 
Ct.  Rep.  666;   40  L.  Ed.  940,    (122-D). 

(53)  Re  Export  &  Domestic  Rates,  8  I.  C.  C.  Rep.  214,  276,    (265). 
Re  Tariffs  on  Export  &  Import  Traffic,  10  I.  C.  C.  Rep.  55,  63,  70, 

(338). 

Armour  Co.  v.  U.  S.  153  Fed.  1,  12;  82  C.  C.  A.  135,   (476-A). 

Chicago,  B.  &  Q.  R.  Co.  v.  U.  S.,  157  Fed.  830,  833,  (642). 

See  also  N.  Y.  Prod.  Ex.  v.  N.  Y.  C.  R.  Co.,  3  I.  C.  C.  Rep.  137,  138- 
140,    (82). 

N.  Y.  Bd.  of  Tr.  v.  P.  R.  Co.,  4  I.  C.  C.  Rep.  447,  511,   (122-A). 

As  to  such  rates  see  also  Kemble  v.  Boston  &  A.  R.  Co.,  8  I.  C.  C.  Rep. 
110,  119,   (260). 

Re  Cotton  Rates,  8  I.  C.  C.  Rep.  121,  140-1,   (261). 

Re  Export  &  Dom.  Rates,  8  I.  C.  C.  Rep.  214,  272-6,   (265). 

(54)  Cosmopolitan  Shipping  Co.  v.  Hamburg  Am.  Packet  Co.,  13  I. 
C.  C.  Rep.  266,  281,   (608). 

In  this  case  the  Commission  said  that  under  Section  6  a  joint  rate  must 
be  between  two  carriers  subject  to  the  Act,  and  that  the  ocean  part  of  a 
shipment  to  a  non-adjacent  foreign  country  was  not  subject  thereto. 
The  same  principle  would  seem  to  apply  to  through  rates  which  include 
team  or  wagon  transportation.  See  also  Admin.  Rul.  No.  62  (Apr.  14th, 
1908).     Tar.  Circ.   15- A,  Rule  86. 

UUman  v.  Adams  Exp.  Co.,  14  I.  C.  C.  Rep.  340,  (701-A). 
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Similarly,  "when  rates  established  to  apply  between  points 
within  a  single  State  are  applied  as  part  of  combination  rates  on 
transportation  through  different  States,  such  State  rates,  as  well  as 
the  interstate  rates  with  which  they  are  combined,  must  be  pub- 
lished at  stations  and  filed  with  this  Commission  as  provided  in 
Section  6  of  the  Act."  b" 

!336.    Joint  Kates. 

Where  joint  through  rates  are  made  with  semi-private  tap-line 
lumber  roads,  the  divisions  allowed  such  roads  must  appear  in  the 
tariffs.58 

In  Consolidated  Forwarding  Company  v.  Southern  Pac.  R. 
Co.,^''  Commissioner  Oements  said: 

"By  the  provisions  of  the  sixth  section  of  the  Act,  two  kinds  or 
classes  of  routes  are  recognized  and  provided  for.  The  first  is 
that  of  a  single  individual  or  separate  road,  which  is  required  to 
print,  keep  open  to  inspection  at  stations  along  its  line,  and  to  file 
with  the  Commission  such  rates  of  fares  and  charges  for  transpor- 
tation as  it  may  establish.  The  other  is  a  continuous  line  or  route 
operated  by  more  than  one  carrier  where  the  several  carriers  op- 
erating such  a  line  or  route  establish  joint  tariffs  of  rates  or 
fares  or  charges  for  such  continuous  line  or  route.  In  respect  of 
both  classes  of  these  lines  or  routes  the  provision  is  uniform."  ^* 

Under  the  Amendment  of  1906  it  is  not  necessary  for  each  car- 
rier, party  to  joint  rates,  to  file  a  separate  copy  of  such  rates.'^ 
One  of  the  roads  should  file  the  tariff  and  each  of  the  others  must 
file  a  certificate  of  its  concurrence  therein.^o 

(55)  Clements,  C,  in  Be  Export  Hates,  8  I.  C.  C.  Kep.  185,  213,  (264). 

(56)  Central  Yel.  P.  Asso.  v.  Vicksburg,  S.  &  P.  R.  Co.,  10  I.  C.  C. 
Rep.   193,  216,    (344). 

(57)  9  I.  C.  C.  Rep.  182,  205-206,  (30a-A). 

(58)  The  Amendment  of  1906  altered  the  provisions  with  regard  to 
the  publication  of  joint  tariffs  to  a  certain  extent;  see  supra,  pp.  11-12. 

(59)  See  also  Re  Joint  Tariffs,  1  I.  C.  C.  Rep.  225,   (1887). 

But  cf.  U.  S.  V.  New  York  Cent.  &  H.  R.  Co.,  153  Fed.  630,  632-3, 
(471). 

(60)  Re  Form  &  Contents  of  Rate  Schedules,  6  I.  C.  C.  Rep.  267,  282- 
3,    (1894). 

See  form  in  Tar.  Circ.  15-A,  pp.  28-36,  51-59;  Rule  No.  83,   (Nov.  15th, 
1907). 
Some  carriers  file  merely  a  general  concurrence  in  all  tariffs  in  which 
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The  Commission  has  held  that  it  is  not  permissible  for  a  carrier 
subject  to  the  Act,  to  form  and  file  joint  through  rates  in  connec- 
tion with  a  stage  coach  company,  receiving  as  its  share  of  the 
freight  a  less  sum  than  its  regular  local  rate.*i 

237.     CbjEL-age  of  Bates  Ihirin^  Transit. 

The  rate  in  force  at  the  time  of  shipment  must  be  adhered  to 
during  the  entire  journey  to  the  destination  specified  in  the  origi- 
nal bill  of  lading.  In  case  of  a  shipment  over  but  one  line,  this  is 
obvious,  but  where  the  haul  is  over  several  connecting  roads  op- 
erating under  a  joint  routing  agreement  there  was  formerly  some 
doubt  as  to  whether,  when  a  change  of  rate  became  effective  while 
the  freight  was  in  course  of  transit  over  the  first  stage  of  a 
through  shipment,  the  new  or  the  old  rate  applied  to  the  later 
stages.  The  Commission  has  recently  held  that  where  a  through , 
rate  has  been  recognized  by  the  issuance  of  a  through  bill  of  lad- 
ing, or  by  any  of  the  other  recognized  evidences  thereof,  the  rate 
at  the  date  of  initial  shipment  must  be  adhered  to  throughout  the 
haul,  no  matter  whether  the  through  rate  was  a  distinct  joint 
through  rate,  or  a  combination  of  local  rates  used  on  through 

they  are  named  as  parties,  to  apply  in  all  cases  except  where  specific  notice 
is  given  to  the  Commission  of  non-concurrence.  See  18th  Ann.  Rep.,  p. 
71;  Tar.  Cire.  15-A,  pp.  33-35. 

Tariffs  not  concurred  in  are  unlawful.  Admin.  Rul.  No.  13  (Dec.  6th, 
1907). 

As  to  the  effect  of  participation  in  through  transportation,  as  binding 
a  carrier  to  rates  not  filed  or  concurred  in  by  it,  see  infra.  Chap.  XXVII, 
§351;  also,  supra,  §§29-35. 

It  has  been  held  that  failure  by  a  connecting  line  to  file  its  concur- 
rence in  an  agreed  through  rate  does  not  justify  the  delinquent  car- 
rier in  refusing  to  accept  a  through  ticket  issued  in  accordance  with  the 
agreement. 

Cherry  v.  Chicago  &  A.  R.  Co.,  191  Mo.  489;  90  S.  W.  381,   (1905). 

(61)     Wylie  v.  Northern  Pac.  R.  Co.,  11  I.  C.  C.  Rep.  145,  154,   (388). 

See  also  Gary  v.  Eureka  Springs  R.  Co.,  7  I.  C.  C.  Rep.  286,  (235), 
and  Cosmopolitan  Shipping  Co.  v.  Hamburg  Am.  Packet  Co.,  13  I.  C.  C. 
Rep.  266,  281,    (608). 

Cf.  also  New  York,  N.  H.  &  tt  R.  Co.  v.  Piatt,  7  I.  C.  C.  Rep.  323, 
(236),  a  case  which  it  would  seem  difficult  to  reconcile  with  the  Im- 
port Rate  Case,  162  U.  S.  197;  16  Sup.  Ct.  666;  40  L.  Ed.  940,   (122-D).. 

See  discussion  of  these  cases,  supra,  §§146,  187-190. 
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business.    Any  other  construction  would  give  to  tariffs  a  retroac- 
tive effect.^2 

238.    Posting  Bates. 

The  Commission  originally  held  that  to  post  a  notice  in  sta- 
tions stating  that  the  tariffs  might  be  seen  on  application  to  the 
agent  in  charge,  was  not  a  sufficient  compliance  with  the  Act.  It 
appeared,  however,  that  tariffs  posted  in  stations  were  constantly 
mutilated,  and  the  Commission  therefore  refused  to  make  an  or- 
der requiring  strict  compliance  with  this  provision.**  By  a  re- 
cent administrative  ruling  (June  2d,  1908),  the  Commission  has 
suspended  the  requirement  of  posting  rates,  the  carriers  being  re- 
quired to  furnish  each  station  agent  with  tariffs  showing  all  rates 
applying  to  and  from  the  station  of  which  he  has  charge.  They 
must  also  keep  a  complete  file  of  all  tariffs  at  certain  specified 
points.  All  such  tariffs  must  be  accessible  to  anyone  wishing  to 
inspect  them,  without  the  assignment  of  any  reason  for  his  desire 
to  do  so,  and  notice  to  this  effect  must  be  posted  in  all  stations.** 

Prior  to  this  ruling  the  Commission  held  that  export  rates 
should  be  posted  at  the  points  of  origin  and  also  at  the  ports  where 
the  railroad  delivered  the  freight  to  the  ocean  carrier ;  ^^  but  that 
such  rates  need  be  posted  only  at  the  offices  or  depots  of  the  rail- 
road company  and  it  was  not  required  to  post  them  in  the  rooms 
of  a  Board  of  Trade,  or  Cotton  Exchange.®*    Through  joint  rates 

(62)  Ke  Through  Routes  and  Rates,  12  I.  C.  C.  Rep.  163,    (489). 
Cf.  Consolidated  Fwd.  Co.  v.  Southern  Pac.  R.  Co.,  9  I.  C.  C.  Rep.  182, 

206,    (302-A). 

And  see  Admin.  Rul.  No.  6,  (Nov.  11th,  1907),  No.  77,  (May  14th,  1908), 
No.  53    (Mar.  11th,  1908),  and  No.  '80    (June  9th,  1908). 

The  time  of  notice  in  advancing  or  reducing  rates  is  to  be  computed 
from  the  day  when  the  notice  of  the  advance  or  reduction  reaches  the 
office  of  the  Commission  in  Washington. 

Ciro.  of  Mar.  23,  1889,  2  I.  C.  C.  Rep.  656. 

(63)  Rea  v.  Mobile  &  O.  R.  Co.,  7  I.  C.  C.  Rep.  43,  50,   (216). 
Paxton  Tie  Co.  v.  Detroit  S.  R.  Co.,  10  I.  C.  C.  Rep.  422,  427,   (363). 
But  see,  Johnson  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  9  I.  C.   C.  Rep. 

221,  237,    (305). 

(64)  See  also  Admin.  Rul.  No.  86,  (June  25th,  1908). 

(65)  New  Orleans  Cot.  Exch.  v.  Louisville,  N.  O.  &  T.  R.  Co.,  4  I. 
C.  C.  Rep.  694,  699,   (1891). 

(66)  Same  case,  p.  700. 
23 
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need  not  have  been  posted  at  intermediate  non-competitive  sta- 
tions on  the  route  over  which  the  freight  passed.®'^ 

339.    What  Necessary  to  Put  Bates  Legfally  in  Force. 

To  estabUsh  a  given  rate  as  the  lawful  one  to  be  charged,  the 
rate  need  not  be  posted  in  the  stations,  all  that  is  required 
being  that  it  be  filed  with  the  Commission  and  forwarded  to  the 
agents  of  the  railroad.*^  Failure  to  post  the  rate,  however,  may 
render  the  carrier  liable  to  prosecution. 

240.    Effect  of  Filing  Kates — Keasonableness   of  Tariff   Charges 
Can  be  Raised  only  before  the  Commission. 

In  Poor  Grain  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  ®*  Commissioner 
Harlan  said: 

"When  once  lawfully  published,  a  rate,  so  long  as  it  remains 
uncancelled,'"'  is  as  fixed  and  unalterable  either  by  the  shipper  or 
by  the  carrier  as  if  that  particular  rate  had  been  established  by  a 
special  Act  of  Congress.  When  regularly  pubUshed  it  is  no 
longer  the  rate  imposed  by  the  carrier,  but  the  rate  imposed  by 
the  law." 

Section  6  makes  the  rate  filed  the  standard  of  reasonableness, 
conclusive  as  to  every  one  except  the  Commission.  When  a  car- 
rier has  filed  and  published  a  rate  in  accordance  with  this  Section 
of  the  Act,  the  reasonableness  of  such  rate  cannot  be  inquired 
into  by  a  court  or  jury.  Even  prior  to  the  passage  of  the  Elkins 
Act  it  was  held  that  an  answer  alleging  that  the  rates  charged 
were  those  duly  published  and  filed,  presented  an  absolute  defense 

(67)  Chicago  &  N.  W.  R.  Co.  v.  Osborne,  52  Fed.  912,  917;  10  U.  S. 
App.  430;  3  C.  C.  A.  347,   (138-C). 

(63)     Texas  &  Pac.  R.  Co.  v.  Cisco  Oil  Mill,  204  U.  S.  449;  51  L.  Ed. 
562;    27   Sup.  Ct.  Rep.   350,    (454*). 
Pueblo  Co.  V.  Southern  Pac.  R.  Co.,  14  I.  0.  C.  Rep.  82,   (669). 
See  also  U.  S.  v.  Howell,  56  Fed.  21,  29-30,   (1892). 
And  of.  cases,  infra,  §§244,  n85. 

(69)  12  I.  C.  C.  Rep.  418,  422,  469,   (528). 

See  also  Gerber  v.  Wabash  R.  Co.,  63  Mo.  App.  145;  5  Int.  Com.  Rep. 
458,    (1895). 

(70)  A  carrier  having  duly  filed  a  rate  will  not  be  permitted  to  with- 
draw it  for  the  purpose  of  correcting  it  or  changing  it.  Such  alterations 
must  be  made  in  the  manner  prescribed  by  the  Act.  Tar.  Circ.  15-A,  Rule 
85. 
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to  an  action  for  excessive  charges  J  ^  In  another  case  it  was  held 
that  a  statement  claiming  damages  for  unreasonable  rates,  which 
did  not  allege  that  the  defendant  had  no  published  schedule  or 
that  the  rates  charged  were  in  excess  of  those  published,  did  not 
4et  out  a  cause  of  action.''^  From  the  opinion  in  the  Van  Patten 
case,  above  cited,  it  would  appear  that  Judge  Shiras  considered 
that  not  even  the  Commission  might  award  damages  for  charging 
the  rate  filed,  although  that  rate  might  be  unreasonable.  Such  is 
not  the  law  under  the  leading  case  on  the  subject,  which  holds 
that  the  Commission  alone  has  power  originally  to  entertain  pro- 
ceedings for  the  alteration  of  an  established  schedule,  on  the 
ground  that  the  rates  fixed  therein  are  unreasonable,  and  that  a 
shipper  who  has  been  compelled  to  pay  such  rates  has  no  re- 
dress in  either  the  State  or  Federal  Courts  until  the  Commission, 
after  investigation,  has  declared  the  tariff  rates  unreasonable.''* 

(71)  Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.,  81  Fed.  545,  (1897), 
(230). 

(72)  Klnnavey  v.   Terminal   R.   Asso.,   81    Fed.   802,    (1897),    (226). 
See  also  Swift  v.  Phila.  &  E.  R.  Co.,  64  Fed.  59,  69,   (174-B). 

Gulf  C.  &  S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  (1895) ;  39  L.  Ed.  910; 
15  Sup.  Ct.  Rep.   802,    (195). 

(73)  Tex.  &  Pac.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426;  51 
L.  Ed.  553;  27  Sup.  Ct.  Rep.  350,   (454). 

Texas  &  Pac.  R.  Co.  v.  Cisco  Oil  Mill,  204  U.  S.  449;  51  L.  Ed.  562; 
27  Sup.  Ct.  Rep.  350,   (454*). 

(Appeals  from  Texas  Court  of  Appeals). 

American  Union  Coal  Co.  v.  Penna.  R.  Co.,  159  Fed.  278,   (584). 

Meeker  v.  Lehigh  Valley  R.  Co.,  162  Fed.  354,   (646). 

The  mere  fact  that  the  Commission,  in  a  different  proceeding  between 
different  parties,  has  passed  on  the  reasonableness  of  rates  on  a  given  com- 
modity, does  not  give  the  Courts  jurisdiction  to  pass  on  a  claim  for  dam- 
ages for  exacting  unreasonable  tariff  rates  on  traffic  over  a  different 
line. 

Howard  Supply  Co.  v.  Chesapeake  &  O.  R.  Co.,  162  Fed.   188,    (628). 

See  also  cases  decided  under  State  Statutes: 

Young  V.  K.  C,  St.  J.  &  C.  B.  R.  Co.,  33  Mo.  App.  509. 

Windsor  Coal  Co.  v.  Chicago  &  A.  R.  Co.,  52  Fed.  716,   (1892). 

McGrew  v.  Missouri  Pac.  R.  Co.,  114  Mo.  210;  21  S.  W.  463. 

Carlisle  v.  Missouri  Pac.  R.  Co.,  168  Mo.  652;  68  S.  W.  898,   (1902). 

Chicago,  B.  &  Q.  R.  Co.  v.  People,  77  111.  443,   (1875). 

Sorrell  v.  Central  R.  Co.,  75  Ga.  509,   (1885). 

Burlington  C.  R.  &  N.  R.  Co.  v.  Dey,  82  la.  312;  48  N.  W.  98. 

The  Commission  may  award  damages  for  excessive  charges,  although 
these  were  made  in  accordance  with  tariffs  filed. 
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341.     Same  Subject— Discrimination  Cases. 

In  the  Kinnavey  case  (supra),  in  addition  to  the  complaint 
based  on  unreasonableness  under  Section  i,  it  was  also  alleged  that 
the  defendant  had  discriminated  in  favor  of  a  competitor  of  com- 

Cattle  Eaisers'  Asso.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep. 
513,    553-4,     (245-A). 

Coomes  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep.  192,   (597). 

Flint  Co.  V.  Lake  S.  &  M.  S.  R.  Co.,  14  I.  C.   C.  Rep.  336,    (700). 

Nicola  Co.  V.  Louisville,  N.  R.  Co.,  14  I.  C.  C.  Rep.   199,  204,    (685). 

See  also  infra,  §§280  and  307. 

An  order  of  the  Commission  is  necessary,  however,  to  enable  the  carrier 
legally  to  refund  excess  charges,  and  no  carrier  may  pay  any  refund  from 
its  published  charges  except  with  the  specific  authority  of  the  Commis- 
sion. 

Goff-Kirby  Co.  v.  Bessemer  &  L.  E.  R.  Co.,  13  I.  C.  C.  Rep.  383,  387, 
(623). 

Although  the  principle  imderlying  a  reparation  order  applies  to  all 
similar  shipments,  no  refunds  may  be  made  on  such  like  shipments  ex- 
cept with  the  Commission's  specific  authority. 

Tar.  Circ.  15-A,  Ruling  81,    (June  7th,  1907). 

Admin.  Rul.  No.  49,  (Mar.  9th,  1908). 

And  cf.  Howard  Supply  Co.  v.  Chesapeake  &  O.  R.  Co.,  162  Fed.  188, 
(628). 

Nicola  Co.  V.  Louisville  &  N.  R.  Co.,  14  I.  C.  0.  Rep.  199,  205,   (685). 

The  Abilene  case  has  by  no  means  settled  all  questions  as  to  the  effect 
of  the  filing  of  a  rate  on  a  subsequent  demand  by  a  shipper  to  recover 
the  excess.  The  principal  reason  of  the  Court  for  holding  the  tariff 
rate  conclusive  on  all  but  the  Commission  was  to  prevent  different  Courts 
and  juries  from  fixing  different  rates  as  the  reasonable  charges  for  the 
same  transportation.  Suppose,  however,  the  Commission  decides  that  a 
given  amount  is  a  reasonable  rate,  and  awards  damages  on  that  basis. 
In  such  case,  on  appeal  to  a  Court  and  jury,  this  award  cannot  be  held 
conclusive  without  violating  the  7th  Amendment  of  the  Constitution,  and 
different  juries  may  still  fix  different  amounts  as  a  basis  for  damages. 

Section  6  of  the  Act  is  not  unconstitutional  as  depriving  the  ship- 
per of  his  property  without  due  process  of  law. 

U.  S.  V.  Great  Nor.  R.  Co.,  157  Fed.  288,   (490). 

Cf.  also  U.  S.  V.  Vacuum  Oil  Co.,  158  Fed.  536,  (572). 

U.  S.  V.  Standard  Oil  Co.,  155  Fed.  305,  309,  310,    (530-A). 

The  filing  of  a  tariff  and  its  remaining  on  file  without  the  Commis- 
sion's objection,   does  not  legalize   it. 

San  Bernardino  Bd.  of  Tr.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  4  I.  C.  C. 
Rep.  104,  114-115,    (110-A). 

Suffern  &  Co.  v.  Indianapolis  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255,  279, 
(232). 

See  also  15th  Ann.  Rep.,  p.  41-42. 

Tar.  Circ.   15-A,  pp.  22-48. 
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plainant  by  a  less  charge  for  the  same  service.  Judge  Adams 
held  that  the  statement  of  claim  on  account  of  discrimination  was 
sufficient,  although  it  did  not  allege  that  complainant  was  charged 
more  than  scheduled  rates,  or  that  the  rate  charged  was  not 
filed  J*  On  the  other  hand,  in  a  recent  case  in  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana,  Judge  Saunders  dismissed 
a  discrimination  suit  based  on  the  exaction  of  car-service  charges 
from  shippers  under  local  bills  of  lading,  while  none  were  exacted 
from  those  shipping  under  through  bills,  because  there  was  no  al- 
legation that  the  charges  complained  of  were  in  violation  of  tar- 
iff rates  J5  In  the  latter  case  the  petition  neither  alleged  nor  de- 
nied that  the  tariff  specified  that  car  service  charges  wbuld  be 
made  on  local  bills  and  not  on  through  ones,  but  the  inference 
was  that  it  did  so  specify.  If  such  were  the  case,  the  decision 
might  possibly  be  distinguishable  from  one  where  the  suit  is  based 
on  discrimination  in  charging  complainant  the  tariff  rate,  while 
charging  another  a  less  rate.  On  the  pleadings,  however,  the 
cases  would  seem  to  be  difficult  to  reconcile. 

S42.    Samie  Subject— Can  the  Courts  Enjoin  the  Filing  or  Enforce-' 

ment  of  a  Froposed  ScheduleP 
(See  also  infra,  §§336-337). 

Whether  or  not  the  principle  announced  in  the  Abilene  case 
precludes  a  Federal  Court  from  granting  an  injunction  to  restrain 
the  enforcement  of  an  established  schedule,  until  the  Commission 
has  passed  on  its  reasonableness,  would  seem  to  be  a  debatable 
question.  If  the  syllabus  in  Southern  R.  Co.  v.  Tift^®  correctly 
states  the  opinion  of  the  Supreme  Court,  it  would  seem  that  that 
body  considers  that  the  Courts  have  such  power.  Injunctions, 
asked  after  the  schedules  went  into  effect,  have  been  refused  by  a 
Circuit  Court  "^"^  and  by  the  Circuit  Court  of  Appeals  for  the  Ninth 

(74)  American  Co.  v.  Penna.  R.  Co.,  159  Fed.  278,   (584),  accord. 

(75)  Clement  v.  Louisville  &  N.  R.  Co.,   153  Fed.  979,    (487). 

(76)  206  U.  S.  428;  51  L.  Ed.  1124;  27  Sup.  Ct.  Rep.  709,   (319-C). 
Tift  V.    Southern   R.    Co.,    123    Fed.     789,     (319-A) ;     138    Fed.    753, 

(319-B);  148  Fed.  1021,  (divided  court),  (319-B). 

In  the  appeal  before  the  Supreme  Court  this  question  would  not  seem 
to  have  been  involved,  but  the  decision  by  the  Circuit  Court,  is,  of  course, 
an  authority  in  support  of  the  power  of  the  Court  to  enjoin  the  estab- 
lishment of  the  rates. 

(77)  Potlatch  Co.  v.  Spokane  Falls  R.  Co.,  157  Fed.  588,  (570). 
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Circuit. ''8  In  another  case  the  Court  stated  that,  while  it  had  the 
power,  it  would  not  exercise  it  in  the  case  then  before  it,  since  the 
schedule  had  not  yet  gone  into  eifect,  and  as  the  Commission  had 
no  power  to  pass  on  the  reasonableness  of  a  rate  not  yet  estab- 
lished, if  the  injunction  were  granted  the  question  could  never 
come  before  the  Commission.''®  Judge  Newman,  however,  in  the 
Northern  District  of  Georgia,  granted  a  preliminary  injunction  to 
restrain  an  increase  of  lumber  rates  to  go  into  effect  two  days 
thereafter,  and  later  extended  the  order  to  give  the  complainants 
opportunity  to  present  the  question  of  the  reasonableness  of  the  in- 
crease in  rates  to  the  Commission,  s"  and  Judge  Speer,  in  the 
Southern  District  of  Georgia,  has  recently  made  a  similar  ruling.** 
In  Potlatch  Lumber  Co.  v.  Spokane  Falls  R.  Co.,  above  cited, 
Judge  HIanford  distinguished  two  unreported  cases  in  which 
Judges  in  the  same  Circuit  (9th)  had  granted  injunctions,  on  the 
ground  that  the  injunctions  were  there  issued  before  thirty  days 
had  elapsed  after  the  filing  of  the  rates,  and  hence  before  they  were 
legally  in  effect. *2 

S43.    Same  Subject— IMfficulties  Incident  to  Enjoining  fh«  Unfoxee- 
ment  of  Proposed  Schedules. 

The  difficulty  involved  in  enjoining  the  filing  of  a  schedule  of 
rates  alleged  to  be  unreasonable,  or  in  the  enforcement  of  such  a 
schedule,  after  filing,  during  the  thirty  days  or  subsequent  thereto, 
is  that  if  the  injunction  be  issued  before  the  rates  go  into  effect, 
the  Commission,  with  its  present  powers,  could  never  pass  upon 
their  reasonableness,  and  the  issuance  of  the  injunction  would 
amount  to  the  fixing,  by  the  Court,  of  rates  to  be  charged  for  the 
future.    The  decisions  of  the  Supreme  Court  hold  flatly  that  the 

(78)  Great  Nor.  E.  Co.  t.  Kalispell  Lumb.  Co.,  165  Fed.  25,  (565-B). 

(79)  Jewett  Bros.  y.  Chicago,  M.  &  St.  P.  R.  Co.,  186  Fed.  160,  (532). 
Cf .,  however,  Re  Proposed  Advances  in  Freight  Rates,  9  I.  C.  C.  Rep.  332, 

(313),  where  the  Connnission,  of  its  own  motion,  investigated  the  reason- 
ableness of  a  proposed  advance. 

Cf.  also  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  118  Fed.  613,  624,  (276-B). 

(80)  Kiser  Co.  v.  Central  of  Ga.  R.  Co.,  158  Fed.  193,  (569). 

(81)  Macon  Groc.  Co.  v.  Atlantic  C.  L.  R.  Co.,  163  Fed.  738,   (712). 
Northern  Pac.  R.  Co.  v.  Pacific  C.  L.  M.  Asso.  165  Fed.  1,    (C.  C.  A.), 

(726),  accord. 

Union  Pac.  R.  Co.  v.  Oregon  &  W.  L.  M.  Asso.,  165  Fed.  13,  (0.  0.  A.), 
(726),  accord. 

(82)  157   Fed.   588,  589,    (570). 
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Courts  have  not  this  power,*^  for  although  the  Amendment  of 
1906  conferred  it  upon  the  Commission,  this  Amendment  did  not 
extend  the  power  of  the  Courts  in  this  respect.  If,  on  the  other 
hand,  the  injunctibn  be  issued  after  the  thirty  days  have  elapsed, 
it  would  seem  that,  until  the  Commission  had  passed  on  the  rate, 
the  carrier  could  not  charge  any  rate  at  all,  for  the  old  rate,  hav- 
ing been  cancelled,  would  no  longer  be  the  legal  rate  filed  in  ac- 
cordance with  the  Act.  The  Court  has  no  power  to  suspend  Sec- 
tion 6,  or  to  authorize  the  carrier  to  charge  the  old  rate  without 
first  having  allowed  it  to  remain  on  file  for  thirty  days.  The 
Commission,  it  is  true,  has  this  power,  and  a  solution  of  this  dif- 
ficulty might  be  found  in  its  issuance  of  a  general  order  permitting 
all  carriers  who  have  been  enjoined  by  the  Courts  from  enforcing 
established  schedules,  to  collect,  rates  in  accordance  with  the  tar- 
iffs which  have  been  superseded  by  schedule  covered  by  the  injunc- 
tion, pending  the  investigation  by  the  Commission.**  The  ques- 
tion is  certainly  not  free  from  difficulty. 

244.    Same  Subject— Tariff  Kates  Binding  on  both  Carrier  and 
SMpx>er — Contracts  for  Different  Kates  ITnenforceaible. 

The  published  rate  is  binding  alike  on  the  carrier  and  shipper, 
and  they  may  not  contract  for  a  different  rate.^f* 

(83)  See  infra,   §271. 

(84)  Sec  Merchants'  Tr.  Asso.  v.  Pacific  Exp.  Co.,  13  I.  C.  C.  Eep. 
131,   132,    (1908). 

(85)  In  Omaha  Com.  CI.  v.  Chicago  &  N.  W.  R.  Co.,  7  I.  C.  C.  Eep.  386, 
401,    (240),  Knapp,  Ch.,  said: 

"The  Commission  has  no  authority  to  enforce  the  performance  of  con- 
tracts; and  the  rights  of  the  parties  to  this  proceeding  are  not  based  upon 
contract  obligations.  If  the  rates  in  controversy  discriminate  unjustly 
against  Omaha,  they  would  be  none  the  less  unlawful  though  maintained 
under  the  most  formal  contract;  and  if  they  do  not  thus  discriminate  the 
carriers  may  rightfully  continue  them  in  force,  though  in  so  doing  they 
violate  their  proven  agreement." 

See  also  U.  S.  ex  rel.  v.  Norfolk  &  W.  E.  Co.,  143  Fed.  266,  268-270, 
(389-B). 

Church  V.  Minneapolis  &  St.  L.  E.  Co.,  14  S.  Dak.  443;  85  N.  W.  1001, 
(1901). 

See  also  Atchison,  T.  &  S.  F.  R.  Co.  v.  Holmes,  18  Okl.  92;  90  Pac.  22, 
(1907). 

The  same  principle  holds  true  of  rates  in  conformity  with  or  in  viola- 
tion of  Section  6.  The  legality  of  the  published  rate  is  in  no  way  af- 
fected by  agreements  between  shipper  and  carrier. 
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Red  Cloud  Co.  v.  Southern  Pac.  R.  Co.,  9  I.  C.  C.  Rep,  216,  219,  (304). 

Admin.  Rul.  No.  20,   (Jan.  6th,  1908). 

Southern  Ry.  Co.  v.  Willcox,  99  Va.  394;  39  S.  E.   144,   (1901). 

Missouri,  K.  &  T.  R.  Co.  v.  Bowles,  1  Ind.  Terr.  250;  40  S.  W.  899, 
(1897). 

Southern  R.  Co.  v.  Harrison,  119  Ala.  539;  24  So.  552;  43  L.  R.  A. 
385,    (1898). 

Savannah  F.  &  W.  R.  Co.  v.  Bundick,  94  Ga.  775;  21  8.  B.  995;  5  Int. 
Com.  Rep.  289,    (1894). 

St.  Louis  &  S.  F.  R.  Co.  v.  Ostrander,  66  Ark.  567;  52  S.  W.  435, 
(1899). 

San  Antonio  &  A.  P.  R.  Co.  v.  Clements,  20  Tex.  Civ.  App.  498;  49 
8.  W.  913,    (1899). 

Missouri,  K.  &  T.  R.  Co.  v.  Stoner,  5  Tex.  Civ.  App.  50;  23  8.  W. 
1020,    (1893). 

See,  however,  H]addock  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  296, 
314,    (120). 

And  of.  Hurlburt  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  122, 
125-6,  (52). 

Contracts  between  carriers  and  shippers  are  presumed  to  have  been  gov- 
erned by  the  tariffs  or  classification  in  force  at  the  time  of  making  such 
contracts. 

Smith  V.  Great  Nor.  R.  Co.,   (N.  Dak.),  107  N.  W.  56,   (1906). 

If  a  shipper  has  been  undercharged,  the  delivering  carrier  is  bound  to 
collect  the  difference  from  him  so  as  to  make  up  the  amount  of  the  tariff 
rate. 

Admin.  Rul.  No.  3,   (Nov.  4th,,  1907),  and  No.  16,   (Jan.  6th,  1908). 

Missouri,  K.  &  T.  R.  Co.  v.  Trinity  Co.,  1  Tex.  Civ.  App.  553;  21  S.  W. 
290,   (1892). 

San  Antonio  &  A.  P.  R.  Co.  v.  Clements,  20  Texas  Civ.  App.  498;  49 
8.  W.  913,  (1899). 

As  to  whether  a  state  court  has  jurisdiction  to  award  reparation  for 
charges  in  excess  of  tariff  rates  the  authorities  are  in  conflict. 

See  Banner  v.  Wabash  R.  Co.,  131  la.  405;  108  N.  W.  759,  (1906), 
where  damages  were  awarded  in  such  a  case. 

Contra,  Wabash  R.  Co.  v.  Sloop,  200  Mo.  193,  217;  98  S.  W.  607,  (1906). 

See  also  infra,  §340. 

Where  no  rate  has  been  published,  however,  it  has  been  held  by  State 
Courts  that  a  contract  for  a  rate  less  than  the  regular  rate  is  valid,  pro- 
vided no  undue  discrimination  be  effected  by  its  allowance. 

See  Atlanta,  K.  &  M.  R.  Co.  v.  Home,  106  Tenn.  73;  59  S.  W.  134, 
(1900). 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Leatherwood,  29  Tex.  Civ.  App.  507;  69  S. 
W.   119,    (1902). 

Southern  Kas.  Ry.  Co.  v.  Burgess,  (Tex.  Civ.  App.),  90  S.  W.  189, 
(1905). 

Chicago,  R.  L  &  P.  R.  Co.  v.  Gardner,   (Tex.  Civ.  App.),  86  S.  W.  793. 

Wabash  R.  Co.  v.  Sloop,  200  Mo.  198;  98  8.  W.  '607,   (1906). 

In  certain  of  the  foregoing  cases  it  was  held  that  the  failure  on  the 
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Shippers  and  consignees  cannot  depend  on  what  rate  may  be 
quoted  by  the  carrier's  agent.*^  Since  the  law  requires  that  tar- 
iffs be  open  to  public  inspection,  shippers  are  charged  with  notice 
of  the  rate  lawfully  applicable  and  the  Commission  will  not  con- 
sider an  erroneous  rate  quotation  made  by  an  agent  of  a  carrier 
as  a  basis  for  an  award  of  reparation  to  a  shipper  who  thereby 
suffers  damage.*^  A  State  statute  making  it  unlawful  for  a  rail- 
part  of  the  carrier  to  post  the  rates  filed  with  the  Commission  rendered 
the  contract  for  lower  rates  enforceable.  In  view  of  the  subsequent  de- 
cision by  the  Supreme  Court  in  Texas  &  Pac.  B..  Co.  v.  Cisco  Oil  Mill, 
204  U.  S.  449;  27  Sup.  Ct,  Rep.  350;  51  L.  Ed.  562,  (454*),  this  con- 
clusion would  seem  no  longer  to  be  the  law. 

See  supra,   §239. 

The  authorities  would  not  appear  to  be  in  harmony  as  to  whether  the 
burden  of  proof  in  such  cases  is  on  the  carrier  to  prove  that  a  different 
rate  was  filed  than  that  specified  in  the  contract,  or  on  the  shipper  to  show 
that  either  the  contract  rate  or  no  rate  at  all  was  filed. 

See,   as   supporting  the  first  view: 

Southern  Pac.  Co.  v.  Redding,  et  al.,  17  Tex.  Civ.  App.  440;  43  S.  W. 
1061,    (1897). 

Southern  Kas.  R.  Co.  v.  Burgess  Co.,  (Tex.  Civ.  App.),  90  S.  W.  189, 
(1905). 

Wabash  Ry.  Co.  v.  Sloop,  200  Mo.   198;   98  S.  W.  607,    (1906). 

And  in  support  of  the  second  view: 

Atlanta,  K.  &  M.  R.  Co.  v.  Home,  106  Tenn.  73;  59  S.  W.  134,  (1900). 

Kinnavey  v.  Terminal  R.  Asso.,  81  Fed.  802,   (226). 

(86)  Suffem,  etc.  Co.  v.  Indiana,  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255, 
273-9,  (233). 

Re  Released  Rates,  13  I.  C.  0.  Rep.  550,  5'62,  (642). 
But  see  Duncan  v.  Atchison,  T.  &  S.  1\  R.  Co.,  6  I.  C.  C.  Rep.  85,  94- 
98,   (173). 

(87)  Poor  Grain  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  12  I.  C.  C.  Rep.  469, 

(528). 

Forster  Bros.  v.  Duluth,  S.  S.  &  A.  R.  Co.,  14  I.  C.  C.  Rep.  232,  236, 
(688). 

See  also  Mannheim  Co.  v.  Erie  &  W.  Tr.  Co.,  72  Minn.  357;  75  N.  W. 
602,    (1898). 

But  see  oontra,  Coupland  v.  Housatonic  R.  Co.,  61  Conn.  531;  23  Atl. 
870,    (1892). 

It  would  seem  to  be  immaterial  that  the  contract  for  a  rate  lower 
than  the  tariff  calls  for  was  entered  into  by  mistake. 

Houston  &  T.  C.  R.  Co.  v.  Dumas,  43  S.  W.  609,  (Tex.  Civ.  App.), 
(1897). 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Hubbell,  54  Kas,  232;  38  Pac.  266;  5  Int. 
Com.  Rep.  241,    (1894). 
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road  to  charge  a  greater  sum  than  that  specified  in  the  bill  of  lad- 
ing, is  unconstitutional  as  applied  to  an  interstate  shipment,  where 
the  rate  charged  was  that  filed  in  accordance  with  the  Act,  al- 
though greater  than  that  specified  in  the  bill  of  lading.**  In  the 
leading  case  on  this  point  a  suit  had  been  brought  under  a  Texas 
statute  for  treble  damages  for  refusal  by  a  railroad  to  deliver 
freight  on  tender  of  the  charges  specified  in  the  bill  of  lading,  the 
railroad  having  demanded  the  higher  rates  on  file  with  the  Com- 
mission. The  Supreme  Court,  reversing  the  Texas  Court  of  Ap- 
peals, held  that  the  rights  of  both  the  shipper  and  the  carrier  were 
fixed  by  the  rate  filed  and  published,  and  that  the  consignee  could 
become  entitled  to  the  goods  only  on  payment  of  that  rate.*^ 

A  provision  in  a  passenger  ticket  to  the  eflfect  that  the  ticket  is 
non-transferable  is  not  enforceable  where  the  tariff  covering  such 
ticket  does  not  specify  this  condition.  An  injunction  to  prevent 
the  selling  of  such  tickets  has  been  refused  on  this  ground.^o 

See,  however,  Pond-Decker  Co.  v.  Spencer,  86  Fed.  846;  30  C.  C.  A.  430, 
(246).     Infra,   §249. 

Cf.  also  Virginia,  C.  &  I.  Co.  v.  Louisville  &  N.  R.  Co.,  98  Va.  776; 
37  S.  E.  310,    (1900). 

It  would  also  seem  to  be  immaterial  that  the  shipper  was  ignorant  of 
what  the  published  rate  really  was. 

Tex.  &  Pac.  R.  Co.  v.  Mugg,  202  U.  S.,  242^  245;  26  Sup.  Ct.  628;  50  L. 
Ed.  1011,  (438).  • 

Southern  Ry.  Co.  v.  Harrison,  119  Ala.  539;  24  So.  552;  43  L.  E.  A. 
385,  (1898),  overruling  Mobile  &  0.  R.  Co.  v.  Dismukes,  94  Ala.  131;  10 
So.  289;   4  Int.  Com.  Rep.  200,    (1894). 

Atchison,  T.  &  S.  P.  R.  Co.  v.  Holmes,  18  Okl.  92;  90  Pac.  22,   (1907). 

Gerber  v.  Wabash  R.  Co.,  63  Mo.  App.  145;  5  Int.  Com.  Rep.  458. 

See,  however.  Standard  Oil  Co.  v.  U.  S.  164  Fed.  376,   (530-B). 

And  see  infra,  §348,  as  to  intent  in  criminal  cases. 

(88)  Gulf  C.  &  S.  F.  R.  Co.  v.  Hefley,  158  U.  S.  98;  39  L.  Ed.  910; 
15  Sup.  Ct.  Rep.  802,   (195). 

See  also  Kizer  v.  Texarkana  &  F.  S.  R.  Co.,  179  U.  S.  199 ;  21  Sup.  Ct. 
Rep.  100;  45  L.  Ed.  152,   (1900). 

Spratlin  v.  St.  Louis  S.  W.  R.  Co.,  76  Ark.  82;  88  S.  W.  836,  (1905). 

St.  Louis  S.  W.  R.  Co.  v.  Garden,  34  S.  W.  145,  (Tex.  Civ.  App.), 
(1896). 

(89)  Texas  &  Pac.  R.  Co.  v.  Mugg,  202  U.  S.  242;  50  L.  Ed.  1011;  26 
Sup.  Ct.  Rep.  628,   (428). 

See  also  Merchants'  Pr.  Co.  v.  N.  A.  Ins.  Co.,  151  U.  S.  368;  14  Sup. 
Ct.  Rep.  367;  38  L.  Ed.  195,   (1894). 

(90)  Baltimore  &  O.  R.  Co.  v.  Hamburger,  155  Fed.  849,  (531). 

See  also  Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359,  362;  59  C.  C.  A. 
487,    (315). 
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245    'Same  Subject— Claims  on  Aooount  of  XCisrouting. 

The  lawful  charge  on  any  shipment  is  the  tariff  rate  via  the 
route  over  which  the  shipment  actually  moves,  even  where  by  an- 
other route,  or  by  a  combination  of  local  charges,  a  lower  rate  is 
obtainable.®^  In  case  of  misrouting  the  carrier  cannot  refund  any 
part  of  the  charge  without  the  authority  of  the  Commission  or  of 
a  court  having  competent  jurisdiction.  By  a  general  administra- 
tive rulingi,  however,  the  Commission  has  authorized  carriers  to 
return  overcharges  collected  in  this  way.®^ 

246.    Some  Subject — Agreements  to  Maintain  Bates  for  a  Fixed 
Feriod  not  Binding. 

An  agreement  by  a  railroad  with  a  shipper  to  carry  his  goods 
for  a  fixed  period  at  the  rates  then  in  force,  must  yield  to  a  subse- 
quent increase  in  these  rates  on  the  filing  of  new  tariffs,  and  in  a 
prosecution  for  giving  or  receiving  less  than  tariff  rates  it  is  no 

Shiel  V.  lUinoiB  Cent.  K.  Co.,  12  I.  C.  C.  Eep.  210,  (498). 

Wehmann  v.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.,  58  Minn.  22;  69 
N.  W.  546,   (1894). 

Ward  V.  Missouri  Pac.  E.  Co.  158  Mo.  226;  58  S.  W.  28,   (1900). 

Griffin  v.  Wabash  R.  Co.^  115  Mo.  App.  549;  91  S.  W.  1015,    (1906). 

Where,  however,  a  passenger  not  properly  entitled  to  a  pass  received 
and. used  one,  stipulating  for  no  liability  on  the  part  of  the  carrier  in 
case  of  injury  to  him,  it  was  held  that  he  was  nevertheless  precluded 
from  recovering  against  the  railroad. 

Dmioan  v.  Maine  Cent.  R.  Co.,  113  Fed.  508,   (1902). 

And  cf.  Insurance  Co.  of  N.  A.  v.  Delaware,  etc.  Co.,  91  Tenn,  537;   19  ' 
S.  W.   755,    (1892). 

Mejucan  Cent.  R.  Co.  v.  Goodman,  43  8.  W.  Rep.  580;  (Tex.  Civ.  App.), 
(1897). 

(91)  Tar.  Circ.   15-A,  Rulings  No.  70  and  81. 

Morgan  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  525,  (554)  ;  (see 
infra,  §265). 

See  also  Flaecus  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  14  I.  C.  C. 
Rep.  333,    (699). 

If  a  shipper  gives  specific  routing  instructions  the  carrier  is  bound  to 
follow  them  though  a  less  rate  applies  by  another  route. 

Larsen  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  286,   (610). 

Struthers  Co.  v.  Penna.  R.  Co.,  14  I.  C.  C.  Rep,  291,  292,   (695). 

(92)  Tar.  Circ.  15-A,  Ruling  No.  70. 

See  also  Admin.  Rul.  No.  25,    (Jan.  6th,  1908). 
Admin.  Rul.  No.  32,   (Feb.  3d,  1908). 
Admin.  Rul.  No.  91,    (June  29th,  1908). 
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defense,  either  to  a  carrier  or  shipper,  that  the  rates  charged  were 
in  accordance  with  such  contract.^^ 

It  would  seem,  however,  that  contracts  made  between  carriers 
and  shippers  prior  to  1887  might  and  should  be  complied  with  by 
them,  although  the  observance  of  such  contracts  was  in  contra- 
vention of  the  provisions  of  the  Act.  The  Circuit  Court  has  spe- 
cifically enforced  an  agreement  made  in  1871,  whereby  a  carrier 
agreed  to  give,  a  passenger  an  annual  pass  for  life,  in  consideration 
of  a  release  of  damages  incurred  in  an  accident.'* 

247.    Saiii«  Subject— Tlie  Chesapeake  &  Ohio  Case. 

A  question  somewhat  analogous  to  that  decided  in  the  Armour 
cases  is  presented  in  the  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C. 
C.,'®  known  as  the  Chesapeake  and  Ohio  case.  This  case  involved 
the  legality  of  a  contract  by  which  the  Chesapeake  &  Ohio  road 
agreed  to  sell  and  deliver  to  the  New  York,  New  Haven  &  Hart- 
ford, at  New  Haven,  Connecticut,  2,000,000  tons  of  coal  from  its 

(93)  Armour  &  Co.  v.  U.  S.  153  Fed.  1;  82  C.  C.  A.  135,  (476-A) ; 
209  U.  S.  56;  52  L.  Ed.  428;  28  Sup.  Ct.  Rep.  428,   (476-B). 

Chicago  B.  &  Q.  R.  Co.  v.  U.  S.,  157  Fed.  830,   (542). 

Rhinelander  Co.  v.  Northern  Pac.  R.  Co.  13  I.  C.  C.  Rep.  633,  636, 
(654). 

In  the  case  last  cited,  the  Commission  intimated  that  the  contract,  al- 
though non-enforceable,  might  be  an  indication  of  what  was  a  reason- 
able rate. 

See  Western  Or.  Co.  v.  Southern  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  61,  70,  72, 
(667). 

And  cf.  Laurel  Cot.  Mills  v.  Gulf  &  S.  I.  R.  Co.,  84  Miss.  339;  37  So. 
134;  66  L.  R.  A.  453,  (1904). 

(94)  Mottl^  V.  Louisville  &  N.  R.  Co.,  150  Fed.  406,  (451-A). 

The  Supreme  Court  remanded  this  case  with  directions  to  dismiss  the 
suit  for  want  of  jurisdiction,  without  passing  on  the  question  under  the 
Interstate  Commerce  Act. 

Louisville  &  N.  R.  Co.  v.  Mottley,  211  U.  S.  149,   (451-B). 

See  also  Re  St.  Louis  Millers'  Asso.,  1  I.  C.  C.  Rep.  20,  (5). 

Wire  Co.  v.  St.  Louis  R.  Co.,  38  Mo.  App.  191. 

But  see  Fitzgerald  v.  Fitzgerald  Co.,  41  Neb.  374;  59  N.  W.  838,  (1894).^ 

Bullard  v.  Northern  Pac.  R.  Co.,  10  Mont.  168;  25  Pac.  120;  11  L.  R.  A. 
246;   3  Int   Com.  Rep.   536,    (1890). 

(95)  New  York,  N.  H.  &  H.  R.  Co.  v.  I.  C.  C,  2t0  U.  S.  361;  50  L. 
Ed.  515;  26  Sup.  Ct  Rep.  272,    (339-B). 

L  C.  C.  V.  Chesapeake  &  O.  R.  Co.,  200  U.  S.  361;  50  L.  Ed.  515; 
26  Sup.  Ct.  Rep.  272,   (339-B). 
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line  as  wanted,  between  July  ist,  1897,  and  July  ist,  1902,  at 
$2.75  per  ton.  A  failure  to  deliver  60,000  tons  of  this  coal  within 
the  time  specified,  was  adjusted  by  a  new  agreement,  made  in  the 
spring  of  1903,  to  deliver  that  amount  at  the  same  price.  At  the 
time  of  entering  into  the  original  agreement,  and  thereafter  con- 
tinuously up  to  the  time  the  proceedings  were  begun,  (except  for 
certain  brief  periods)  the  market  price  of  coal  at  the  mines  on  the 
line  of  the  Chesapeake  &  Ohio  Railroad,  added  to  the  cost  of 
transportation  beyond  this  line,^®  was  such  that  when  these  items 
were  deducted  from  the  contract  price  there  was  left  only  from 
23  to  28  cents  per  ton,  while  the  published  freight  rate  of  the 
Chesapeake  &  Ohio  from  the  mines  to  Newport  News  was  $1.45 
per  ton.  During  the  entire  period,  the  published  rate  was  never  as 
high  as  $2.75  per  ton.  The  Circuit  Court  held  that  the  carry- 
ing out  of  this  contract  did  not  constitute  a  violation  of  Sections 
2  and  6  of  the  Act,  but  was  a  violation  of  Section  3.  The  Su- 
preme Court  held  that  the  prohibition  of  the  statute  against 
either  directly  or  indirectly  charging  less  than  published  rates  ap- 
plied to  this  case,  and  that  under  this  provision  a  carrier  engaged 
in  interstate  commerce  might  not  contract  to  sell  and  transport  in 
completion  of  the  contract  a  commodity  sold,  where  the  price 
stipulated  in  the  contract  was  less  than  the  cost  of  purchase,  the 
cost  of  delivery,  and  the  published  freight  rates.^^ 

248.    Same  Subject^Significance  of  the  Chesapeake  &  Ohio  Deci- 
sion. 

Both  the  Supreme  Court  and  a  number  of  the  Circuit  Courts 
have  held  that  the  Interstate  Commerce  Act  governs  the  railroads 
only  in  respect  to  their  duties  as  common  carriers.**  The  cases 
in  which  these  decisions  were  rendered  were  cases  in  which  the 
preference  complained  of  was  either  given  to  one  who  was  not  at 
the  same  time  a  shipper  or  were  cases  in  which  the  transportation 
charges  were  clearly  separable  from  the  subject-matter  of  the  pre- 
ference. 

When  a  carrier  hires  all  its  refrigerator  cars  from  one  company, 

(96)  From  Newport  News  to  New  Haven. 

(97)  The  Court  in  this  case  said  that  it  was  immaterial  that  to 
adopt  this  construction  of  the  Act  made  it  impossible  for  the  carrier  to 
deal  in  articles  produced  along  its  line   (p.  399). 

(98)  See  supra,  §§23  and  123. 
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even  though  that  company  be  also  a  shipper,  this  neither  directly 
violates  the  duty  of  the  railroad  under  the  Act  to  treat  all  alike 
in  the  performance  of  its  duties  as  a  common  carrier,  nor  does  it 
produce  that  result  indirectly.*^  The  service  qiM  hirer  of  equip- 
ment in  such  a  case  is  clearly  separable  from  that  qtca  carrier. 
The  preference  given  in  the  former  capacity  is  not  a  mere  device 
to  evade  the  Act,  or  one  the  natural  consequence  of  which  is  to 
render  the  prohibition  of  Section  6  ineffectual.  The  decision  in  the 
Chesapeake  &  Ohio  case  holds  that  whenever  a  carrier  contracts 
to  do  anything  which  consists  in  any  part  in  transportation,  the 
rates  charged  for  the  whole  service  must  be  such  as  to  make  it 
clear  that  the  carrier  is  not  losing  anything  on  any  branch  of  the 
transaction.  This  is  merely  another  phase  of  the  principle  fre- 
quently enunciated  by  the  Commission  and  the  Circuit  Courts  in 
a  different  set  of  cases,  involving  the  propriety  of  payments  by 
carriers  to  shippers  on  account  of  services  rendered  by  the  latter. 
In  such  cases  the  transaction  is  always  scrutinized  most  carefully, 
and  the  burden  is  on  the  carrier  to  show  that  the  amount  paid  is 
not  unreasonably  high.  Similarly,  where  a  carrier,  in  addition  to 
transporting  goods,  does  something  further  for  the  shipper  in 
another  capacity,  it  must  show  that  the  charge  for  this  additional 
service  is  not  unreasonably  low.  If  the  amount  paid  the  shipper 
for  his  services  appears  excessive,  or  if  the  charge  for  what  the 
carrier  does  outside  of  transportation  is  unreasonably  low,  this 
constitutes  a  violation  of  Section  6. 

249.  Same  Subject— Where  no  Throiig'li  Bates  are  on  File,  tlM 
Comibination  of  Local  Tariff  Hates  Governs,  both,  as  to  Car- 
riers and  Shippers. 

Where  the  tariff  filed  is  broad  enough  to  cover  a  given  service, 
the  parties  are  bound  thereby,  even  though  the  shipment  be  made 
in  a  manner  not  contemplated  in  the  tariff  filed,  and  under  circum- 
stances justifying  the  filing  of  a  tariff  prescribing  a  less  charge, 
which  might  stand  at  the  same  time  as  the  original  tariff  and  not 
operate  as  a  revocation  or  cancellation  of  it.  Such  a  case  arises 
where  a  through  shipment  is  made  to  a  point  to  which  there  is  no 
through  tariff  rate,  although  there  are  on  file  local  rates  between 
the  intermediate  points.    In  such  a  case  a  shipper  may  reasonably 

(99)  Where  the  railroad  pays  the  shipper  more  than  a  reasonable 
rental  for  Ms  ears,  the  case  is  analogous  to  the  one  under  discussion,  and 
the  facts  are  held  to  constitute  an  illegal  "device."    See  supra,  §162. 
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assume  that  if  a  through  rate  were  in  force  it  would  be  less  than 
the  sum  of  the  local  rates.^"**  If  then  the  carrier's  agent  agrees  to 
take  his  freight  at  a  lower  rate  than  the  combined  tariff  rates,  the 
proceeding  would  be  entirely  legal,  provided  the  carrier  filed  the 
through  rate  at  a  sufficient  time  before  the  goods  were  shipped,  to 
allow  the  statutory  period  to  elapse  making  the  rate  legal.^"^  If  the 
carrier  neglected  to  file  the  through  rate  and  allowed  the  shipment 
to  go  through  at  such  rate,  it  would  clearly  be  guilty  of  the  offense 
of  shipping  at  a  rate  not  filed,  or  might  reasonably  be  held  to  have 
departed  from  its  published  rate,  but  it  would  perhaps  seem  some- 
what harsh  to  hold  the  shipper  responsible  merely  because  the  car- 
rier failed  to  file  the  new  rate.^"*  Although  this  argument  would 
apply  to  a  more  or  less  extent  to  the  whole  idea  of  holding  the 
shipper  responsible,  it  i§  peculiarly  forceful  in  cases  like  that  here 
under  discussion,  where  the  published  rate  does  not  specifically 
apply  to  the  shipment  to  be  made.  If  there  were  no  rate  at  all  on 
file  the  carrier  alone  would  be  responsible  for  shipping  goods 
without  first  filing  a  rate,  and  where  no  through  rate  is  on  file  the 
case  is  very  similar. 

But  to  allow  the  shipper  to  escape  responsibility  for  adherence 
to  tariff  rates  on  the  ground  that  his  shipment  was  made  in  a 
manner  which  would  justify  a  lower  rate  than  that  which  the  ordi- 
nary shipper  would  pay  for  the  service  contemplated  by  the  tariff 
filed,  would  open  the  door  to  so  many  easy  methods  of  escape  that 
no  ingenious  shippers  could  ever  be  convicted  of  receiving  less 
than  tariff  rates.  In  spite  of  a  decision  in  1898,  allowing  a  ship- 
per to  recover  the  difference  between  the  sum  of  local  rates  filed 
and  the  amount  of  an  agreed  through  rate  not  on  file,!***  the  recent 
decisions  have  all  held  that  where  there  is  no  tariff  through  rate, 

(100)  See  supra,  §97  et  aeq. 

(101)  Prior  to  the  Amendment  of  1906  this  was  but  three  days;  it  is 
now  thirty  days.  The  cases,  infra,  in  which  shippers  were  held  to  the 
sum  of  the  local  rates,  all  arose  prior  to  lOOe. 

(102)  As  to  the  necessity  of  knowledge  by  the  shipper  of  the  actual 
tariff  rate  in  criminal  oases,  see  infra,  Chap.  XXVII,  §348. 

(103)  Pond-Decker  Lumber  Co.  v.  Spencer,  8'6  Fed.  846;  30  C.  C.  A. 
430,    (246). 

In  Armour  v.  U.  S.  153  Fed.  1,  15;  82  C.  C.  A.  135,  (476-A),  the  Court 
criticizes  the  Pond-Decker  case,  without  seemingly  appreciating  the  exact 
point  therein  involved. 

Cf.  also  Parsons  v.  Chicago  &  N.  W.  R.  Co.,  63  Fed.  903;   11  C.  C.  A. 
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the  legal  rate  is  the  sum  of  the  published  locals,  and  neither  car- 
rier ^0*  nor  shipper  i<">  may  depart  therefrom.  In  Chicago,  B.  & 
Q.  R.  Co.  V.  U.  S.,  "«  Judge  Hook  said: 

"It  is  not  essential  to  the  commission  of  the  offense  of  giving 
a  concession  from  a  through  rate  over  connecting  lines  of  rail- 
road that  the  rate  be  a  joint  one  established  by  all  of  the  carriers 
and  published  and  filed  with  the  Commission.  If  an  initial  car- 
rier accepts  traffic  for  transportation  and  issues  its  bill  of  lading 
over  a  route  made  up  of  connecting  roads  for  which  no  joint 
through  rate  has  been  published  and  filed  with  the  Commission, 
the  lawful  rate  to  be  charged  is  the  sum  of  the  established  local 
rates  published  and  filed  by  the  individual  roads ;  or  if,  as  was  the 
case  here,  there  is  a  local  rate  over  one  road  and  a  joint  rate  over 
the  others  for  the  remainder  of  the  route,  all  published  and  filed 
with  the  Commission,  the  lawful  through  rate  to  be  charged  is  the 
sum  of  the  local  and  joint  rates.  By  failing  to  establish  or  concur 
in  a  joint  through  rate  for  traffic  accepted  for  interstate  transpor- 

489;  27  U.  S.  App.  394,  (188-A)  ;  167  U.  S.  447;  42  L.  Ed.  232;  17  Sup. 
Ct.  Rep.  887,    (188-B). 

Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  85,  94-98,  (173). 

(104)  Tar.  Giro.  15-A,  pp.  10-11. 

Circular  of  Mar.  23rd,  1889,  2  I.  C.  C.  Rep.  656. 

St.  Louis  H.  &  G.  Co.  v.  Illinois  Cent.  R.  Co.,  11  I.  C.  C.  Rep.  486, 
(410). 

Re  Through  Routes  &  Rates,  12  I.  C.  C.  Rep.  163,  168-169,   (489). 

Poor  Grain  Co.  v.  Chicago  B.  &  Q.  R.  Co.,  12  I.  C.  C.  Rep.  418,  469, 
(528). 

U.  8.  V.  Great  Nor.  R.  Co.,  157  Fed.  288,    (490). 

Chicago  &.  &  Q.  R.  Co.  v.  U.  S.,  157  Fed.  830,   (542). 

(105)  U.  S.  V.  Wood,  145  Fed.  405,  409-410,   (423). 

U.  S.  V.  Camden  Iron  Works,  150  Fed.  214,  (449-A)  ;  (overruled,  but 
on  a  different  ground,   158   Fed.    561),    (449-B). 

Armour  v.  U.  S.,  153  Fed.  1;  82  C.  C.  A.  135,  (476-A) ;  (with  addition- 
al facts  stated  in  C.  B.  &  Q.  R.  Co.  v.  U.  S.,  157  Fed.  830),   (542). 

Affirmed  209  U.  S.  56;  52  L.  Ed.  428;  28  Sup.  Ct.  Rep.  428,  (476-B), 
without  discussion  of  this  point. 

U.  S.  V.  Standard  Oil  Co.,  155  Fed.  305,  312,  (530-A)  ;  reversed,  164 
Fed.  376,  (530-B),  but  not  on  this  point. 

An  indictment  in  such  a  case  must  specifically  negative  the  filing  of  a 
through  rate  less  than  the  sum  of  the  locals,  and  a  charge  in  accordance 
therewith. 

U.  S.  V.  Standard  Oil  Co.,  148  Fed.  719,  727.   (447). 

(106)  157  Fed.  830,  833,    (542). 
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tation,  each  participating  carrier  impliedly  asserts  that  the  rate 
which  it  has  duly  established,  published,  and  filed  for  its  own  line 
shall  be  a  component  part  of  the  through  rate  to  be  charged.  It  is 
competent  for  carriers,  if  conditions  justify  it,  to  make  their  pro- 
portions- of  a  through  rate  less  than  the  local  charges  upon  their 
own  lines,  but  in  doing  so  they  should  observe  legal  methods, 
and  if  no  action  to  that  end  is  taken  they  in  efiEect  adhere  to  the 
rates  established,  published,  and  filed  by  them  as  applying  not  only 
to  local  but  to  through  traffic.  The  initial  carrier  which  receives 
traffic  and  issues  a  bill  of  lading  to  ultimate  destination  should  be 
held  to  have  done  so  in  view  of  the  only  rates  which  its  connec- 
tions are  authorized  by  law  to  charge." 

Where  a  through  rate  is  on  file,  the  carrier  must  charge  this 
rate  on  through  shipments,  and  may  not  ship  through  at  the  sum 
of  the  locals,  even  though  this  be  less  than  the  through  rate.'^*"' 

250.     Same  Subject — ^Tariff  Bates  via  a  Given  Boute  Grovem  Ship- 
ments by  Other  Routes  as  to  which  no  Tariffs  are  on  File. 

(See  also  supra,  §245,  as  to  claims  for  misrouting,  where  rates  are  on 
file  over  several  routes). 

A  question  similar  to  that  discussed  in  the  preceding  section 
arose  in  the  cases  of  U.  S.  v.  Vacuum  Oil  Co.io^  and  U.  S.  v. 
Penna.  R.  Co.^''®  Both  these  cases  involved  the  same  facts.  The 
Vacuum  Oil  Co.  desired  to  make  shipments  from  Olean,  N.  Y., 
to  Rutland,  Vt.  There  was  on  file  a  joint  through  rate,  filed  by 
the  Pennsylvania  Railroad,  over  a  route  composed  of  the  Penn- 
sylvania Railroad  as  initial  carrier,  the  New  York  Central  and 
Hudson  River  Railroad,  the  Boston  &  Maine  Railroad,  and  the 
RWland  Railroad,  specifying  a  petroleum  rate  of  19  cents  per 
100  pounds.  While  this  rate  was  in  force  the  oil  in  question  was 
shipped  by  the  Pennsylvania  Railroad  over  another  route,  com- 

(107)  Tar.  Circ.  15-A,  No.  81. 

Morgan  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Eep.  525,   (554). 

In  such  a  case  the  shipper  might,  of  course,  ship  locally  to  himself  at 
the  junction  point,  and  then  reship,  and  thus  take  advantage  of  the 
local  rates,  (see  supra,  §34).  The  Commission  said,  however,  in  the  case 
last  cited,  that  the  carrier  or  its  employes  might,  not  properly  act  as 
agent  for  this  purpose    (p.  528). 

The  same  conclusion  has  been  stated  in  a  recent  Conference  Ruling, 
(Oct.  13th,  1908). 

(108)  153  Fed.  598,    (468). 

(109)  153  Fed.  625,    (470).  '  >» 

24 


370  THE  INTERSTATE  COMMERCE  ACT. 

posed  of  its  own  line,  the  New  York  Central  and  the  Rutland  Rail- 
road, at  16.1  cents.  It  was  not  alleged  that  there  was  no  through 
rate  on  file  over  the  latter  route.  Both  carrier  and  shipper  were 
held  guilty,  the  one  of  giving,  and  the  other  of  receiving  less  than 
published  rates.  In  Vacuum  Oil  case,  Judge  Hazel  stated  the 
point  decided  as  follows: 

"In  other  words,  the  initial  carrier,  when  it  has  once  established 
a  joint  traffic  compact  to  transport  property  over  a  certain  route 
between  points  in  different  States,  cannot  transport  over  any  con- 
necting route  pursuant  to  traffic  arrangements  at  a  less  rate  than 
that  published  and  filed  in  conformity  with  the  traffic  act."  ii*> 

As  applied  to  a  carrier,  this  rule  is  not  extreme,  but  as  applied 
to  shippers  it  would  seem  to  go  rather  far. 

A  similar  question  would  be  presented  if  no  carload  rate  cover- 
ing a  given  commodity  were  on  file.  In  such  a  case  a  carload 
shipper  might  consider  himself  justified  in  accepting  a  less  rate 
than  that  allowed  shippers  in  less-than-carloads,  but  under  the 
foregoing  decisions  he  would  seem  to  be  bound  to  the  rate  filed 
until  he  saw  to  it  that  the  carrier  established  a  carload  rate  in  the 
manner  prescribed  by  Section  6.  In  the  Vacuum  Oil  Company 
case  Judge  Hazel  said  (p.  604)  : 

"It  is  not  controverted  that  there  are  occasions  when  a  rea- 
sonable departure  in  rates  is  permissible,  as,  for  instance,  when 
the  conditions  of  shipment  are  essentially  different." 

He  held,  however,  that  the  fact  that  the  shipment  in  question 
was  in  bulk  and  in  a  car  not  owned  by  the  railroad,  did  not  ex- 
onerate the  accused.  The  dictum  quoted  would  seem  to  be  some- 
what inconsistent  with  the  main  point  decided  in  the  case.^'i 

(110)  153  Fed.  598,  802,    (468). 

But  see  Stedman  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  167,  (592), 
and  Larsen  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  286,  (610), 
where  the  Commission  held  that  when  a  through  rate  of  25c.  was  filed 
over  one  route  between  two  points,  and  over  another  route  by  the  same 
initial  and  delivering  carrier  between  the  same  points  there  was  no 
through  rate  filed,  on  a  shipment  over  the  latter  rout«  the  carriers  could 
not  lawfully  charge  any  rate  but  the  sum  of  the  locals.  This  decision 
was  doubtless  just  on  the  facts,  but  would  seem  difficult  to  reconcile  with 
the  Federal  decisions  above  cited. 

See  also  U.  S.  v.  Vacuum  Oil  Co.,  158  Fed.  536,   (572). 

(111)  Compare  Missouri,  K.  &  T.  R.  Co.  v.  Bowles,  1  Ind.  Terr.  250; 
40  S.  W.  899,  (1897),  where  it  was  held  that  when  a  tariff  rate  existed 
applicable  to  "hay,"  the  carrier  might  not  properly  allow  a  lower  rate  on 
"old  hay." 


CHAPTER  XX. 

THE  COMMODITIES  CLAUSE. 

251.  Provision  of  the  Act.  253.     Scope  of  the  Provision. 

252.  Constitutionality  of  the  Pro- 

vision. 

351.    Provision  ot  the  Act. 

The  Hepburn  Amendment  introduced  into  Section  i  the  para- 
graph commonly  known  as  the  Commodities  Clause.  This  pro- 
vision is  as  follows: 

"From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall 
be  unlawful  for  any  railroad  company  to  transport  from  any 
State,  Territory,  or  the  District  of  Columbia,  to  any  other 
State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign 
country,  any  article  or  commodity,  other  than  timber  and  the  man- 
ufactured products  thereof,  manufactured,  mined,  or  produced  by 
it,  or  under  its  authority,  or  which  it  may  own  in  whole,  or  in  part, 
or  in  which  it  may  have  any  interest  direct  or  indirect  except 
such  articles  or  commodities  as  may  be  necessary  and  intended 
for  its  use  in  the  conduct  of  its  business  as  a  common  carrier." 

252.    Constitutioiiality  of  the  Provision. 

The  foregoing  provision  has  been  declared  unconstitutional  by 
the  Circuit  Court  for  the  Eastern  District  of  Pennsylvania,  as  ap- 
plied to  the  Delaware  &  Hudson  Co.,  the  Erie  Railroad  Co.,  the 
Central  Railroad  of  New  Jersey,  the  Delaware,  Lackawanna  & 
Western  R.  Co.,  the  Pennsylvania  R.  Co.,  and  the  Lehigh  Valley 
R.  Co.,  in  the  transportation  of  coal  owned  by  them  in  pursuance 
of  their  charters,  or  owned  by  coal  companies  controlled  by  them 
or  in  which  they  held  stock.^  This  case  was  heard  before  Cir- 
cuit Judges  Gray,  Dallas,  and  Buffington.  Judge  Gray  delivered 
the  opinion  of  the  majority  of  the  Court.  The  basis  of  his  decision 
was  as  follows: 

The  defendants  had  not  only  been  authorized  by  their  charters, 
but  encouraged  by  the  laws  of  Pennsylvania,  to  invest  their  prop- 
erty in  coal  lands  or  in  the  stock  of  coal  companies.    The  right  to 

(1)     United  States  v.  Delaware  &  H.  Co.,  et  al.,  164  Fed.  215,   (713). 
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transport  such  coal  to  market  was  an  essential  incident  of  the  value 
of  the  property  so  acquired,  and  to  prohibit  the  transportation  of 
the  coal  or  to  require  its  sale  would  be  so  injurious  to  defendants' 
interest  in  the  property  as  to  amount  to  a  confiscation  thereof. 
The  right  of  the  Congress  to  regulate  interstate  commerce  did  not 
include  the'  right  to  prohibit  such  commerce  under  all  circum- 
stances, but  only  in  cases  where  the  prohibition  was  a  reasonable 
one  and  where  its  exercise  did  not  offend  the  provisions  of  the 
Fifth  Amendment  or  amount  to  a  confiscation  of  property.  The 
question  as  to  whether  a  given  regulation  of  commerce  was  rea- 
sonable or  amounted  to  a  confiscation  forbidden  by  the  Fifth 
Amendment  was  for  the  Courts.  In  the  present  case,  the  prohi- 
bitioii  was  unreasonable  and  confiscatory,  and  therefore  unconsti- 
tutional. 

Judge  BuflSngton  dissented  from  the  majority,  holding  that  the 
divorce  of  the  dual  relation  of  public  carrier  and  private  trans- 
porter was  a  regulation  of  commerce  which,  under  the  Constitu- 
tion, Congress  had  the  power  to  make,  and  that  the  wisdom  of 
this  regulation  was  not  a  subject  of  judicial  scrutiny. 

Neither  the  majority  nor  the  dissenting  Judge  seem  to  consider 
the  possibility  of  complying  with  the  Act  by  distribution  of  the 
stock  of  the  coal  companies  among  the  stockholders  of  the  rail- 
roads. This  would  eventually  sever  the  unity  of  control  and 
would  not  necessitate  a  forced  sale.  Practically  the  only  value 
sacrificed  would  be  the  depreciation  necessarily  resulting  from 
the  fact  that  the  monopoly  was  broken.  The  Delaware  &  Hhidson 
and  Delaware,  Lackawanna  &  Western  might  organize  corpora- 
tions to  which  to  turn  over  their  coal  lands,  receiving  stock  which 
they  could  distribute  to  their  own  stockholders. 

The  real  object  of  the  Commodities  Clause,  as  regfards  railroads 
already  owning  coal  lands  or  stock  in  coal  companies,  was  evi- 
dently to  force  the  sale  of  the  lands  or  stock.  There  can  be  no 
doubt  that  Congress  would  not  have  had  power  under  the  com- 
merce clause  to  accomplish  this  result  by  direct  legislation.  It 
may  be  suggested  that  the  constitutionality  of  this  Act  must  there- 
fore be  tested  on  the  assumption  that  the  carriers  would  not  do 
what  Congress  had  no  power  directly  to  compel  them  to  do,  and 
that  the  only  question  was  whether  Congress  could  prevent  these 
railroads  froni  transporting  their  coal  to  market.  If  the  possi- 
bility of  a  sale  of  the  coal  lands  without  unreasonable  sacrifice  be 
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eliminated,  the  Act  would  seem  clearly  to  amount  to  a  confiscation 
of  the  coal,  which  was  obviously  valueless  except  at  points  where 
the  defendants'  roads  alone  could  take  it. 

On  appeal  this  case  is  pending  before  the  Supreme  Court. 

253.     Scope  of  the  Provision. 

The  Commodities  Clause  prohibits  the  transportation  not  only 
of  commodities  owned  by  the  carrier,  but  also  of  those  in  which  it 
has  an  interest,  direct  or  indirect.  The  ownership  of  stock  in  a 
coal  company  amounts  to  such  an  indirect  interest,  and  renders  it 
a  violation  of  the  Act  for  a  carrier  to  transport  coal  owned  by  a 
comipany  in  which  it  is  a  stockholder.^ 

Where  a  carrier  owns  a  majority  of  stock  in  a  coal  company, 
the  Act  prohibits  the  transportation  of  coal  mined  by  the  latter 
company,  although  such  coal  be  sold  to  third  persons  at  the  mines 
and  although  neither  the  carrier  nor  the  coal  company  controlled 
by  it  has  any  interest,  direct  or  indirect,  in  the  coal  at  the  time  of 
the  transportation,  apart  from  the  obligation  and  right  of  the  com- 
mon carrier  in  the  transportation  thereof.^ 

(2)  Central  Trust  Co.  v.  Pittsburg,  S.  &  N.  R.  Co.  et  al.,  101  N.  Y. 
Supp.  837,   (1906). 

United  States  v.  Delaware  &  H.  Co.,  164  Fed.  215,   (713). 

(3)  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  215,   (713). 


CHAPTER  XXI. 

AGREEMENTS  FOE  POOLING  OF  FREIGHTS  OR  DIVISION  OF  EARNINGS. 

254.  Provisions  of  the  Act.  Passage    of   the    Sherman' 

255.  Section      5      Comparatively  Act. 

Unimportant     Since     the  256.'  Definitions  of  a  Pool. 

257.     Decisions  under   Section  5. 

254.     Provisions  of  the  Act. 

Section  5  of  the  Act  is  as  follows : 

"That  it  shall  be  unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  enter  into  any  contract,  agreement, 
or  combination  with  any  other  common  carrier  or  carriers  for  the 
pooling  of  freights  of  different  and  competing  railroads,  or  to  di- 
vide between  them  the  aggregate  or  net  proceeds  of  the  earnings 
of  such  railroads,  or  any  portion  thereof;  and  in  any  case  of  an 
agreement  for  the  pooling  of  freights  as  aforesaid,  each  day  of  its 
continuance  shall  be  deemed  a  separate  offense." 


255.    Section  5  ComparatiTely  TJnimportant  Since  the  Passage  of 
the  Sherman  Act. 

The  Interstate  Commerce  Act  was  passed  in  1887,  prior  to  the 
passage  of  the  Sherman  Anti-Trust  Act  of  July  2,  1890.  The 
latter  statute  is  very  much  broader  in  its  application  than  Section 
5  of  the  Interstate  Commerce  Act,  forbidding  many  combinations 
not  covered  by  the  Commerce  Act,  besides  covering  every  case 
to  which  it  is  applicable.  This  circumstance  renders  Sec- 
tion 5  comparatively  important,  since  practically  all  proceedings  to 
prevent  pools  are  brought  under  the  Anti-Trust  Act.^  In  a  few 
cases,  however,  this  section  has  been  passed  upon  by  the  Commis- 
sion and  by  the  Courts.^ 

(1)  Cf.  U.  S.  V.  Trans-Missouri  Frt.  Asso.,  58  Fed.  58,  93;  7  0.  C. 
A.  15;  24  L.  R.  A.  73,  (1893)  ;  166  V.  S.  290;  17  Sup.  Ct.  540;  41  L.  Ed. 
1007,  (1897);  where  Section  5  was  discussed  by  the  Circuit  Court  but 
not  referred  to  by  the  Supreme  Court. 

(2)  The  Commission  would  not  seem  to  have  .approved  of  the  policy 
of  Congress  in  absolutely  prohibiting  all  combination  or  cooperation  by 
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256.  Definitions  of  a  Pool. 

In  I.  C.  C.  V.  Southern  Pac.  R.  Co.,*  Judge  Wellborn  gave  the 
following  definition  of  a  pool: 

"Any  contract,  agreement  or  combination  between  different  and 
competing  railroads,  whereby  the  volume  and  quantity  of  freights 
each  or  any  shall  receive  for  transportation  is  to  be  determined  by 
or  through  any  conventional  means  or  agency  which  was  intended 
to  and  does  suppress  competition,  either  in  rate  or  service  or  com- 
petition directly  addressed  to  shippers,  is  a  traffic  pool,  within  the 
meaning  of  Section  5  of  the  Commerce  Act." 

The  judgment  of  the  Court  in  this  case,  however,  holding  that 
the  facts  there  presented  constituted  a  pool,  was  reversed  by  the 
Supreme  Court,*  thus  making  the  foregoing  definition  somewhat 
unreliable. 

In  his  charge  to  the  Grand  Jury  in  Re-Pooling  of  Freights,'* 
Judge  Hammond  said: 

"The  statute  contemplates  two  methods  of  pooling,  both  of 
which  are  prohibited:  First,  a  physical  pool,  which  means  a  dis- 
tribution by  the  carriers  of  property  offered  for  transportation 
among  different  and  competing  railroads  in  proportions  and  on 
percentage  previously  agreed  upon ;  and,  secondly,  a  money  pool, 
which  is  described  best  in  the  language  of  the  statute,  'to  divide 
between  them  (different  and  competing  railroads)  the  aggregate 
or  net  proceeds  of  the  earnings  of  such  railroads,  or  any  portion 
thereof.'  ....  Any  arrangement,  oral  or  otherwise,  or 
combination,  which  has  for  its  purpose  and  eventuates  in  the  pool- 
ing of  freights  of  different  and  competing  railroads,  comes  within 
the  inhibition  of  the  act  to  regulate  commerce." 

257.  Decisions  Under  Section   5. 

The  Commission  has  held  that  a  division  of  passengers  is  not 
forbidden.  Section  5  applying  only  to  a  division  of  freights,  or  of 

competing   lines. 

See  1st  Ann.  Rep.  1  I.  C.  C.  Rep.  309-311  et  seq.;  14th  Ann.  Rep.  6; 
12th    id.    10-22. 

The  Cullom  Committee  also  considered  the  question  of  pooling  and 
declined  to  recommend  a  section  in  the  original  Act  prohibiting  it.  See 
Cullom  Report,   p.   200. 

(3)  132    Fed.   829,   846,    (302-C). 

(4)  Southern  Pac.  R.  Co.  v.  I.  C.  C,  200  U.  S.  536;  26  Sup.  Ct.  330? 
50  L.  Ed.  585,   (302-E). 

(5)  115  Fed.  588,   589,    (1902). 
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the  earnings  from  freights  or  passengers.^  "Freights"  refers  to 
the  commodities  themselves  and  not  to  the  compensation  for  their 
carriage.'' 

The  Section  forbids  not  merely  an  actual  division  of  earnings, 
but  also  a  contract  to  divide  them.^ 

Pools  and  pooling  agreements  are  forbidden  only  between  com- 
peting railroads  and  Section  5  does  not  render  invalid  or  illegal 
a  stipulation  by  an  initial  carrier  reserving  to  itself  the  right  to 
route  the  traffic  beyond  its  own  line,  although  the  result  of  such 
stipulation  is  in  a  measure  to  suppress  the  competition  among  the 
connecting  lines,  by  giving  to  the  initial  road  the  power  to  divide 
the  traffic  among  them  in  such  proportions  as  it  sees  fit.® 

The  Commission  has  held  that  a  system  of  fines  and  penalties 
adopted  by  competing  roads  amounted  to  a  pool.*** 

Prior  to  the  Amendment  of  1906  the  Act  did  not  prohibit  a 
pool  between  Express  Companies,!!  or  between  a  railroad  and  a 
pipe  line  company.!^  This  Amendment,  however,  makes  such 
companies  expressly  subject  to  the  Act. 

(6)  Re  Transportation  of  Inunigrants,  10  I.  C.  C.  Rep.  13,   (334). 

(7)  I.  C.C.  V.  Southern  Pae.  R.  Co.,  132  Fed.  829,  838-840,  (302-C) ; 
(reversed  by  the  Supreme  Court,  200  U.  S.  536;  26  Sup.  Ct.  330;  50  L. 
Ed.  585,   (302-E),  but  not  on  this  point). 

(3)  I.  C.  C.  V.  Southern  Pac.  R.  Co.,  132  Fed.  829,  837,  (302-C) ; 
(reversed  by  the  Supreme  Court,  200  U.  S.  536;  26  Sup.  Ct.  330;  50  L. 
Ed.  585,   (302-E),  but  not  on  this  point). 

(9)  Southern  Pac.  R.  Co.  v.  I.  C.  C,  200  U.  S.  536;  26  Sup.  Ct.  330; 
50  L.  Ed.  585,  (302-E)  ;  (reversing  132  Fed.  820,  (302-C)  ;  and  123  Fed. 
597,  (302-B)  ;  10  I.  C.  C.  Rep.  590,  615;  (371)  ;  and  9  I.  C.  C.  Rep.  182), 
(302-A). 

(10)  Cincinnati  Fr.  Bur.  v.  Cincinnati  N.  O.  &  T.  P.  R.  Co.,  6  I.  C. 
C.  Rep.  195,  253-255,   (183-A). 

See  also  Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  85,  111, 
(173). 

(11)  Re  Express  Companies,  1  I.  C.  C.  Rep.   349,  368,    (1887). 

(12)  Independent  Ref.  Asso.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C. 
C.  Rep.  415,  459-460,    (155-A). 


CHAPTER  XXII. 

SWITCH  CONNECTIONS. 

258.    Provisions  of  the  Act.  259.     Construction    of   the    Provi- 

sion. 

(As  to  discrimination  cases  in  connection  with  the  allowance 
of  switch  connections  see  supra  §178.) 

258.    FroTisions  of  the  Act. 

At  Common  Law,  the  carrier  was  not  bound  to  construct  a 
spur  track  for  a  shipper  located  near  its  line.* 
The  last  paragraph  of  Section  i  of  the  Act  provides  as  follows : 
"Any  common  carrier  subject  to  the  provisions  of  this  Act,  upon 
application  of  any  lateral,  branch  line  of  railroad,  or  of  any  ship- 
per tendering  interstate  traffic  for  transportation,  shall  construct, 
maintain,  and  operate  upon  reasonable  terms  a  switch  connection 
with  any  such  lateral,  branch  line  of  railroad,  or  private  side 
track  which  may  be  constructed  to  connect  with  its  railroad,  where 
such  connection  is  reasonably  practicable  and  can  be  put  in  with 
safety  and  will  furnish  sufficient  business  to  justify  the  construc- 
tion and  maintenance  of  the  same ;  and  shall  furnish  cars  for  the 
movement  of  such  traffic  to  the  best  of  its  ability  without  discrimi- 
nation in  favor  of  or  against  any  such  shipper.  If  any  common 
carrier  shall  fail  to  install  and  operate  any  such  switch  or  connec- 
tion as  aforesaid,  on  application  therefor  in  writing  by  any  shipper, 
such  shipper  may  make  complaint  to  the  Commission,  as  pro- 
vided in  section  thirteen  of  this  Act,  and  the  Commission  shall 
hear  and  investigate  the  same  and  shall  determine  as  to  the  safety 
and  practicability  thereof  and  justification  and  reasonable  com- 
pensation therefor  and  the  Commission  may  make  an  order,  as 
provided  in  section  fifteen  of  this  Act,  directing'  the  common  car- 
rier to  comply  with  the  provisions  of  this  section  in  accordance 
with  such  order,  and  such  order  shall  be  enforced  as  hereinafter 

(1)     See  Jones  v.  Newport  News  &  M.  V.   Co.,   65   Fed.   736;    13   C. 
C.  A.  95,    (1895). 

Mercantile  Tr.  Co.  v.  Columbus  S.  &  H.  R.  Co.,  90  Fed.  148,    (1898), 
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provided  for  the  enforcement  of  all  other  orders  by  the  Com- 
mission, othej  than  orders  for  the  payment  of  money." 

■Under  Section  3,  the  Commission  has  power  to  correct  dis- 
criminations in  reference  to  switch  connections,  as  in  the  case  of 
other  facilities,  where  such  are  refused  to  a  particular  shipper 
although  allowed  his  similarly  situated  competitors.^ 

259.    Construction  of  the  Provision. 

The  provision  of  the  Act  above  quoted  does  not  give  the  Com- 
mission plenary  discretion  as  to  the  advisability  of  the  connection 
desired.  The  Commission  may  order  a  connection  only  under 
the  circumstances  and  conditions  specified  in  the  Act.* 

Under  the  above  provision  of  the  Amended  Act,  application  in 
writing  to  the  carrier  by  the  shipper  desiring  the  switch  is  a 
pre-requisite  to  obtaining  relief  from  the  Commission.* 

The  Commission  has  held  that  short  branch  line  railroads  may 
secure  connections  under  this  provision,  as  well  as  individual  ship- 
pers,^ but  has  said  that  it  does  not  follow  that  all  branch  railroad 
lines  having  switch  connections  with  a  main  line  are  entitled  to 
joint  rates.8  The  Circuit  Court  for  the  Southern  District  of  New 
York,  however,  (Judges  Lacombe,  Ward,  and  Noyes)  has  re- 
cently granted  a  preliminary  injunction  to  restrain  the  enforce- 

(2)  See  supra,  §178. 

(3)  Eahway  Val.  R.  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  14  I.  C.  C. 
Rep.   191,    (683-A). 

See  also  McCormick  v.  Chicago,  B.  &  Q.  R.  Co.,  14  I.  C.  C.  Rep.  611, 
(724). 

(4)  Barden  v.  Lehigh  V.  R.  R.  Co.,  12  I.  C.  C.  Rep.  193,  195,  (493). 
BCere  the  Commission  said  that  the  carrier  had  not  the  right  to  determine 
what  commodities  should  be  moved  over  a  private  switch  except  in  so  far 
as  was  necessary  to  protect  it  from  flre,  explosions,  etc. 

See  also  Delaware,  L.  &  W.  R.  Co.  v.  I.  C.  C,  000  Fed.  .  (683-B). 

(5)  McRae  Terminal  Ry.  v.  Southern  Ry.,  12  I.  C.  C.  Rep.  270,  545, 
(510).  In  this  case  three  of  the  Commissioners  dissented,  seemingly  on 
the  ground  that  the  real  object  of  the  petition  was  to  secure  divisions 
of  through  rates  by  a  particular  shipper  by  means  of  the  ownership  of 
the   complainant  company. 

Rahway  Val.  R.  Co.  v^  Delaware,  L.  &  W.  R.  Co.,  14  I.  C.  C.  Rep.  191, 
194,    (683-A). 

(6)  Rahway  Val.  R.  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  14  I.  C.  C.  Rep. 
191,    194,    (683-A). 
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ment  of  the  order  of  the  Commission  in  the  Rahway  Valley  Rail- 
road case,  above  cited,  on  the  ground  that  although  under  Section 
I  application  in  writing  for  a  switch  connection  is  properly  made 
by  a  branch  road  as  well  as  by  a  shipper,  the  provision  further  on 
in  the  Section  for  hearing  and  investigation  by  the  Commission 
specifies  only  the  shipper  as  the  proper  complainant.  The  court 
stated  that  probably  this  omission  was  an  oversight  on  the  part 
of  Congress,  but  as  there  was  no  provision  for  application  or  com- 
plaint by  a  lateral  branch  line,  the  Commission  was  without  power 
to  make  the  order  where  such  a  branch  line  was  the  only  moving 
party.' 

Ordinarily,  the  Commission  will  leave  the  precise  location  of 
the  switch  to  the  discretion  of  the  carrier,  and  will  prescribe  such 
location  only  where  the  parties  cannot  come  to  an  understanding.^ 

(7)     Delaware,  li.  &  W.  K.  Co.  v.  I.  C.  C,  000  Fed.  ,   (683-B). 

(3)  McEae  Term.  Ry.  v.  Southern  Ry.  Co.,  12  I.  C.  C.  Rep.  270,  274, 
(510). 


CHAPTER  XXIII. 

LIMITATION  OF  LIABILITY  AND  LOSSES  BEYOND  THE  CARRIER'S  LINE. 

260.  Provisions  of  the  Act.  262.     Construction   of   the    Provi- 

261.  Constitutionality  of  the  Pro-  sion. 

vision. 

260.    Provisions  of  the  Act. 

Thf,  last  two  paragraphs  of  Section  20,  as  amended  by  the  Car- 
mack  Amendment  to  the  Hepburn  Act,  provide  as  follows : 

"That  any  common  carrier,  railroad,  or  transportation  com- 
pany receiving  property  for  transportation  from  a  point  in  one 
State  to  a  point  in  another  State  shall  issue  a  receipt  or  bill  of  lad- 
ing therefor  and  shall  be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed :  Provided,  That  noth- 
ing in  this  section  shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  which  he  has  under  ex- 
isting law. 

"That  the  common  carrier,  railroad,  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to  re- 
cover from  the  common  carrier,  railroad,  or  transportation  com- 
pany on  whose  line  the  loss,  damage,  or  injury  shall  have  been 
sustained  the  amount  of  such  loss,  damage,  or  injury  as  it  may  be 
required  to  pay  to  the  owners  of  such  property,  as  may  be  evi- 
denced by  any  receipt,  judgment,  or  transcript  thereof." 

361.    Oonstltutionality  of  tlie  Provision. 

The  above  provision,  making  a  carrier  liable  beyond  its  own  line 
and  prohibiting  exemption  from  liability  by  contract,  has  been  de- 
clared constitutional,  as  not  unduly  interfering  with  the  liberty  of 
contract,  or  depriving  the  carrier  of  its  property  without  due 
process  of  law.^    This  case  was  decided  before  the  decision  by 

(1)     Smeltzer  v.   St.   Louis  &  S.  F.  R.   Co.,   158   Fed.  649,    (558). 
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the  Supreme  Court  in  Adair  v.  U.  S.^  was  accessible  to  Judge 
Rogers.  A  different  decision  may  well  be  reached  when  the  ques- 
tion comes  before  the  Supreme  Court. 

In  a  case  decided  by  the  Virginia  Court  of  Appeals  on  Janu- 
ary 14,  1909,  the  Court  declined  to  pass  on  the  constitutionality  of 
the  provision,  holding  that,  in  the  case  presented,  the  negligence  of 
the  connecting  line  was  in  the  capacity  of  warehouseman  and  not 
of  carrier  and  that  the  Carmack  Amendment  did  not  render  the 
initial  carrier  liable  in  such  a  case,  where  bill  of  lading  provided 
aglainst  such  liability.^  This'  case  will  probably  be  taken  to  the 
Supreme  Court  of  the  United  States. 

262.    Construction  of  the  Provision. 

In  Re  Released  Rates,*  the  Commission,  in  response  to  numer- 
ous requests  for  an  administrative  interpretation  of  that  part  of 
Section  20  above  quoted,  expressed  at  length  its  views  concern- 
ing the  legal  effect  of  these  provisions.  Its  conclusions  are  sum- 
marized on  page  561  of  the  opinion  as  follows : 

I.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  risk 
of  loss  due  to  causes  beyond  the  carrier's  control,  the  condition  is 
valid. 

II.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  en- 
tire risk  of  loss,  the  condition  is  void  as  against  loss  due  to  the 
carrier's  negligence  or  other  misconduct. 

III.  If  a  rate  is  conditioned  upon  the  shipper's  agreeing  that  the 
carrier's  liability  shall  not  exceed  a  certain  specified  value — 

(a)  The  stipulation  is  valid  when  loss  occurs  through  causes  be- 
yond the  carrier's  control. 

(b)  The  stipulation  is  valid,  even  when  loss  is  due  to  the  car- 
rier's negligence,  if  the  shipper  has  himself  declared  the  value,  ex- 
pressly or  by  implication,  the  carrier  accepting  the  same  in  good 
faith  as  the  real  value,  and  the  rate  of  freight  being  fixed  in  ac- 
cordance therewith. 

(c)  The  stipulation  is  void  as  against  loss  due  to  the  carrier's 

(2)  208  U.  S.  161,  (1908). 

(3)  Norfolk  &  W.  E.  Co.  v.  Stuart's  Draft  Milling  Co., Va. . 

(4)  13  I.  C.  C.  Rep.  550,   (642). 

See  also  Smeltzer  v.  St.  Louis  &  S.  F.  E,  Co.,  158  Fed.  649,   (558). 
Ullman  v.  Adams  Ex.  Co.,  14  I.  C.  C.  Rep.  340,  (701-A). 
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negligence  or  other  misconduct  if  the  specked  amount  does  not 
purport  to  be  an  agreed  valuation,  but  has  been  fixed  arbitrarily  by 
the  carrier  without  reference  to  the  real  value. 

(d)  The  stipulation  is  void  as  against  loss  due  to  the  carrier's 
negligence  or  other  misconduct  if  the  specified  amount,  while  pur- 
porting to  be  an  agreed  valuation,  is  in  fact  purely  fictitious  and 
represents  an  attempt  to  limit  the  carrier's  liability  to  an  arbi- 
trary amount. 


PART    II. 
The  Enforcement  of  the  Act. 
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262.    Status  and  Functions  of  tlie  Commission — Stare  Decisis. 

The  Interstate  Commerce  Commission  is  a  body  corporate,  with 
legal  capacity  to  be  a  party  plaintiff  or  defendant  in  the  Federal 
Courts.i  Its  functions  are  in  their  nature  both  quasi- judicial  and 
administrative.  As  a  Court,  it  passes  on  the  reasonableness  of 
rates  and  practices;  as  an  administrative  body,  it  supervises  the 
publication  of  rates  and  collects  and  publishes  statistics  with  refer- 
ence to  the  management  of  railroads.  Investigations  conducted 
before  the  Commission  are  not,  however,  "judicial  proceedings," 
as  that  term  is  used  with  reference  to  Courts  of  general  jurisdic- 
tion, in  the  general  administration  of  justice.^  Neither  is  the  Com- 
mission an  "inferior  court,"  whose  members  are  required  by  the 
Constitution  to  be  retained  in  office  "during  good  behavior."^ 

In  Page  v.  Delaware,  L.  &  W.  R.  Co.,*  the  Commission  said: 

"The  Commission  is  not  a  Court ;  it  is  a  special  tribunal  continu- 
ally engaged  in  an  administrative  and  semi-judicial  capacity  in  in- 
vestigating railway  rates  and  practices." 

Although  the  Commission  does  not  regard  itself  as  bound  by  its 
prior  decisions  in  the  way  that  a  Court  does,^  yet  when  it  has  de- 

(1)  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  204;  16  Sup.  Ct. 
Eep.    666;    40   L.    Ed.    940,    (132-D). 

(2)  I.  C.  C.  V.  Louisville  &  N.  R.   Co.,  73  Fed.   409,  414,    (156-B). 
See  also  Toledo  Pr.  Exch.  v.  Lake  S.  &  M.  S.  E.  Co.,  5  L  C.  C.  Rep. 

166,    176,    (146). 
And  of.  Brockway  v.  Ulster  &  D.  R.  Co.,  8  I.  C.  C.  Rep.  21,  24,   (255). 

(3)  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  567, 
611;   2  L.  R.   A.  289,    (57-B). 

See  also  re  Rates  on  Pood  Products,  4  L  C.  C.  Rep.  116,  119,   (106). 

(4)  6  L  C.   C.  Rep.   548,  553,    (180-C). 

(5)  See  Brockway  v.  Ulster  &  D.  R.  Co.,  8  I.  C.  C.  Rep.  21,  24,  (255). 
Cattle  Raisers'  Asso.  v.  Chicago,  B.  &  Q.  R.  Co.,  12  L  C.  C.  Rep.  507, 

514,   (399-B). 

The  principle  of  ata/re  deaisis  is  not  really  applicable  to  most  decis- 
ions by  the  Commission,  for  a  rate  or  rate  relation  which  is  reason- 
able at  one  period  may,  under  changed  conditions,  become  unreasonable 
at  a  subsequent  time.     See  also  supra,  §84. 

In  the  case  last  cited  the  Commission  stated  that  the  decree  of  the 
Supreme  Court,  refusing  to  enforce  an  order  issued  by  it  prior  to  June 
29th,  1906,  was  not  a  bar  to  its  subsequent  investigation  of  the  matters- 
covered    thereby. 

See  also  Kansas  City  H.  D.  Asso.  v.  Missouri  Pac.  R.  Co.,  14  I.  C.  C- 
Rep.  597,  600-601,    (723*). 
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termined  on  a  proper  relation  of  rates  between  given  localities,  it 
requires  strong  evidence  to  induce  it  to  disturb  this  relation.^ 

It  would  appear  that  the  Commission  does  not  feel  itself  bound 
on  all  occasions  to  follow  the  decisions  of  the  Federal  Courts, 
even  as  regards  the  interpretation  of  the  provisions  of  the  Inter- 
state Commerce  Act.  It  will  of  course  accept  the  law  as  explicitly 
announced  by  the  Supreme  Court,  and  will  follow  the  directions 
of  the  Circuit  Courts  in  particular  cases,  yet  on  a  number  of  oc- 
casions it  has  ignored  or  repudiated  the  construction  of  the  Act 
laid  down  by  the  lower  Federal  tribunals,  and  has  followed  in- 
stead its  own  interpretation  of  the  Statute.'^ 

264.     Powers  of  the  Coi]j.mission8 — MTone  Except  Those  Prescrihed 
by  the  Act.  ' 

All  the  powers  of  the  Commission  are  derived  from  the  Inter- 
state Commerce  Act  and  the  Amendments  thereto  and  no  powers 

(6)  Kansas  Bd.  of  E.  Comr's.  v.  Atchison,  T.  &  S.  F.  E.  Co.,  8  1. 
C.  C.  Rep.  304,  308-9,    (268). 

Cattle  Raisers'  Asso.  v.  Chicago,  B.  &  Q.  R.  Co.,  10  I.  C.  C.  Rep.  83, 
106-7,    (245-F). 

Howard  Mills  Co.  v.  Missouri  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  258,  2'63, 
(508). 

Haines  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  C.  Rep.  214,  217,   (599). 

And  cf.  Re  Relative  Tank  and  Bbl.  Rates  on  Oil,  2  I.  C.  C.  Rep.  365,  (65) . 

Nicola  Co.  V.  Louisville  &  N.  R.  Co.,  14  I.  C.  C.  Rep.  199,  205,   (685). 

In  Banner  Milling  Co.  v.  New  York  Cent.  &'H.  R.  R.  Co.,  14  I.  C.  C.  Rep. 
398,  400,  (567),  Commissioner  Prouty  said: 

"While  there  is  in  the  nature  of  things  no  estoppel  of  record  in  pro- 
ceedings before  this  body,  the  Commission  must  of  necessity,  when  it 
reaches  a  conclusion  upon  a  given  state  of  facts,  adhere  to  that  conclu- 
sion in  subsequent  proceedings  unless  some  new  facts  or  changed  condi- 
tions are  brought  to  its  attention  or  unless  it  proceeded  upon  some  mis- 
conception in  reaching  the  original  decision." 

(7)  See  supra,  §198. 

Also  Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  477- 
478,    (200). 

Cattle  Raisers'  Asso.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep. 
513,  554-555,    (a45-A). 

California  Com.  Asso.  v.  Wells  Fargo  &  Co.,  14  I.  C.  C.  Rep.  422,  430, 
(706). 

Export  Sh.  Co.  v.  Wabash  R.  Co.,  14  I.  C.  C.  Rep.  437,   (707). 

And  cf.  supra,  §103. 

(8)  See  Re  Rates  on  Food  Products,  4  I.  C.  C.  Rep.  116,  119,  (106), 
et  seq,    (1890),   for   a   general   statement   by  the   Commission   as   to   its 
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can  be  exercised  by  it  which  are  not  expressly  or  by  plain  implica- 
tion conferred  thereby.*  It  has  no  power  to  enforce  the  provisions 
of  a  State  Constitution  requiring  connections  between  different 
roads,  i"  It  cannot  regulate  the  reception  of  immigrants  nor  in- 
terfere directly  or  indirectly  with  the  special  Board  appointed  by 
Congress  for  that  purpose.  ^^  It  cannot  compel  a  railroad  to  enter 
into  or  continue  an  arrangement  with  a  Travellers'  Union  regard- 
ing the  carriage  of  free  baggage  for  its  patrons  in  return  for  cer- 
tain guarantees.  ^^  Nor  can  it  prevent  railroads  from  influencing 
the  selling  price  of  commodities  by  means  other  than  rates.^* 

The  Commission  has  no  power  to  allow  special  privileges  ^^  or 
to  relieve  hardships,^^  except  as  provided  by  the  Act.  It  cannot 
require  a  classification  committee  to  place  given  articles  in  a  cer- 
tain class.i*  Nor  has  it  power  to  prevent  anticipated  violations 
of  the  Act,  except  as  specifically  authorized.  It  will  not  therefore 
assume  advisory  jurisdiction  or  give  an  opinion  on  a  question  not 
yet  the  subject  of  controversy ,1''  except  perhaps  to  the  head  of  a 
department  of  the  Government.^* 

powers   and    function. 

The  Commission  will,  of  its  own  motion,  dismiss  a  case  where  lack  of 
jurisdiction  is  apparent. 

Chandler  Co.  v.  Fort  S.  &  W.  E.  Co.,  13  I.  C.  C.  Rep.  473,   (633). 

Hussey  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  C.  Rep.  366,  (621). 

(9)  In  Re  Chicago,  St.  P.  &  K.  C.  R.  Co.,  2  I.  C.  C.  Rep.  231, 
2S3,   (58). 

Haines  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  C.  Rep.  214,  217,   (599). 

(10)  Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep. 
173,    191,    (343). 

(11)  Savery  &  Co.  v.  New  York,  C.  &  H.  R.  R.  Co.,  2  I.  C.  C.  Rep.  338, 
(63). 

(12)  Traders'  &  Tr.  Un.  v.  Phila.  &  R.  R.  Co.,  1  I.  C.  C.  Rep.  122, 
(18). 

(13)  Independent  Ref.  Asso.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C.  C. 
Rep.  415,  461,    (155-A). 

(14)  Re  St.  Louis  Millers'  Asso.,  1  I.  C.  C.  Rep.  20,    (5). 

(15)  Re  Iowa  Steel  Barb  Wire  Co.,  1  L  C.  C.  Rep.  17,  19,   (4). 

(16)  McMillan  v.   Western  CI.   Com.   4  I.  C.   C.  Rep.   276,    (118). 

(17)  Re  Order  of  Ry.  Conductors,  1  L  0.  C.  Rep.  8,  (2). 
Holbrook  v.  St.  Paul,  M.  &  M.  R.  Co.,  1  L  C.  C.  Rep.  102,   (15). 
Bishop  V.  Duval,  3  L  C.  C.  Rep.  128,   (1889). 

(18)  Re  Indian  Supplies,  1  I.  C.  C.  Rep.  15,    (3). 

Cf.  however,  Re  Disabled  Soldiers  and  Sailors,  1  I.  C.  C.  Rep.  28,  (11). 
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In  one  decision  the  Commission  intimated  that  it  had  no  right 
to  question  the  power  of  Congress  to  regulate  certain  traffic,  i* 

265.    Same  Subject — ^Power  to  Award  Damages  tor  Misrouting. 

The  Commission  in  several  cases  has  awarded  damages  for 
failure  to  ship  by  a  route  designated  by  the  shipper.^"  It  would 
seem  difficult  to  find  any  provision  of  the  Act  of  which  this  is 
a  violation.  It  would  appear  to  be  merely  a  common  law  duty. 
The  question  as  to  the  Commission's  jurisdiction  in  such  cases 
would  never  seem  to  have  been  raised. 

Unless,  however,  the  Commission  could  award  damages  in  such 
cases,  the  shipper  might  have  difficulty  in  securing  reparation,  for 
the  Courts  might  possibly  hold  that,  since  the  charges  exacted  were 
in  accordance  with  the  published  tariffs,  they  had  no  authority  to 
award  damages  which  would  in  effect  secure  to  the  shipper  a  lower 
rate  than  that  filed.^i 

Where  goods  have  been  misrouted  or  where,  through  some  other 
similar  fault  of  the  carrier,  the  shipper  has  been  required  to  pay 
charges  in  excess  of  those  to  which  he  should  properly  have  been 
subjected,  the  Commission  has  directed  or  given  authority  for  the 
refund  of  the  excess.^^ 

(19)  Re  Investigations  of  Trans,  by  Gr.  Tr.  E.  Co.,  3  I.  C.  C.  Rep. 
89,   101,    (78). 

(20)  Pankey  v.  Riclunond  &  D.  R.  Co.,  3  I.  C.  C.  Rep.  658,  (102). 
Dewey  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  481,  483,   (409). 
Hennepin  Paper  Co.   v.   Northern  Pac.  R.   Co.,   12  I.   C.   C.   Rep.   535, 

(556). 

Flaeous  Co.  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  14  I.  C.  C.  Rep.  333, 
(699). 

McCauU  Co.  V.  Chicago  G.  W.  R.  Co.,  14  I.  C.  C.  Rep.  528,   (1908). 

Cedar  Hill  Coal  Co.  v.  Colorado  &  S.  R.  Co.,  14  I.  C.  C.  Rep.  606, 
(1908). 

See  also  as  to  the  duty  of  carriers  with  regard  to  the  routing  of  freight, 

Newland  v.  Northern  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  131,    (179). 

Rea  V.  Mobile  &  0.  R.  Co.,  7  I.  C.  C.  Rep.  43,  53,   (216). 

Poor  Gr.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  12  I.  C.  C.  Rep.  418,  424,  469, 
(528). 

Post  V.  Southern  Ry.  Co.,  103  Tenn.  184;   52  S.  W.  301,    (1899). 

(21)  See   supra,   §§240-243,   infra,   §§266,   309. 

See  also  Tar.  Circ.  15-A,  Ruling  No.  70;  Admin.  Rul.  No.  32. 
In  such  a  case  it  would  seem,  however,  that  a  Court  would  have  juris- 
diction in  an  action  on  the  case  for  negligence. 

(22)  See  Tar.  Circ.  15-A,  Rulings  Nos.  70,  74,  81;  Admin.  Rul.  Nos. 
25,  27,  31,  32,  61,  69,  83,  91,  94. 
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266.     Exclusive   Power   to  Alter   or   Question   ILeasonableness   of 
Published  Tariffs. 

In  certain  respects  the  power  and  jurisdiction  of  the  Commis- 
sion is  exclusive.  It  alone  can  entertain  proceedings  for  the  alter- 
ation of  an  established  schedulers 


367.    Power  to  Seg^ate    Physical    Operation^ — No    Such.    Power 
Prior  to  Hepburn  Amendment. 

The  Commission,  prior  to  the  Amendment  of  1906,  had  no 
power  to  direct  or  regulate  the  physical  operation  of  railroads. 
Since  that  Amendment  its  powers  in  this  respect  are  confined 
strictly  to  those  expressly  given.  It  cannot  compel  a  carrier  to 
stop  reckless  expenditure.^^  Nor  can  it  award  damages  for  de- 
fective servicers  or  for  failure  to  make  schedule  timers  or  for 
breach  of  contract  ^^  or  for  conversion  of  chattels.^s  It  cannot 
impose  on  a  railroad  an  arrangement  for  reciprocal  demurrage 
with  shippers ;  ^9  nor  can  it  require  a  road  to  adopt  a  particular 

(23)  Texas  &  Pac.  E.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426; 
51  L.  Ed.  553;  27  Sup.  Ct.  Eep.  350,    (454). 

Supra,  §§240-243,  and  infra,  §309. 

(24)  Shamberg  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  630,  660, 
(127). 

Milk  Prod.  Asso.  v.  Delaware,  L.  &  W.  E.  Co.,  7  I.  C.  C.  Rep.  92,  164, 
(220). 

(25)  Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  6  I.  C.  C.  Rep.  85,  92, 
(173). 

General  Elec.  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  14  I.  C.  C.  Rep. 
237,   242,    (689). 

See,  however,  supra,  §265. 

(26)  iioud  V.  South  Car.  R.  Co.,  5  I.  C.  C.  Rep.  529,  543,    (161). 

(27)  Eddleman  v.  Midland  Val.  R.  Co.,  13  I.  C.  C.  Rep.  103  104, 
(579). 

See  also  bmaha  Com.  CI.  v.  Chicago  &  N.  W.  R.  Co.,  7  I.  C.  C.  Rep. 
386,  401,  (240). 
La  Salle  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  «10,  (651). 

(28)  MacBride  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  13  I.  C.  C.  Rep.  571, 
(644). 

(29)  Mason  v.  Chicago,  R.  I.  &  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  61,  (465). 
Cf.  Yazoo  &  M.  V.  R.  Co.  v.  Keystone  Co.,  43  So.  Rep.  605. 

Stone  V.  Atlantic  C.  L.  R.  Co.,  56  S.  B.  932. 
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method  for  computing  charges,*"  or  to  sell  a  particular  kind  of 
ticket,^^  or  to  adopt  a  particular  form  of  bill  of  lading.^^ 

Prior  to  the  Amendment  of  1906,  at  least,  the  Commission 
could  not  require  carriers  to  provide  a  particular  kind  of  car,** 
or  to  receive  and  haul  them  over  its  tracks,**  or  to  use,  at 
greater  risk  to  itself,  for  given  traffic,  a  kind  of  car  especially  suit- 
able to  qertain  of  its  patrons.*^  Prior  to  the  Hepburn  Act  it  could 
not  compel  a  carrier  to  put' in  a  siding  for  a  particular  shipper.*® 

268.    Same  Subject — Effect  of  Hepburn  Amendmeiit. 

The  Amendment  of  1906  makes  it  the  duty  of  the  carrier,  under 
Section  i,  to  provide  cars  and  facilities  for  shipment  and  to  fur- 
nish refrigeration,  etc.*''  Whether  this  provision  gives  the  Com- 
mission power  to  require  the  carrier  to  furnish  a  particular  kind  of 
car  would  seem  to  be  open  to  grave  doubt.**     It  certainly  im- 

(30)  Re  Transportation  of  Fruit,  11  I.  C.  C.  Hep.  129,  141,   (357-B). 
See,  however.  Par.  5  of  Section  20,  as  amended  in  1906. 

(31)  Sprigg  V.  Baltimore  &  O.  E.  Co.,  8  I.  C.  C.  Rep.  443,  451,  (279). 
Field  V.  Southern  E.  Co.,  13  I.  C.  C.  Eep.  298,   (613). 

(32)  Ee  Bills  of  Lading,   14  I.   C.   C.   Eep.   346,   349,    (1908). 

(33)  Soofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  90,  116, 
(51). 

Rice  V.  Cincinnati,  W.  &  B.  R.  Co.,  5  L  C.  C.  Rep.   193,  212,    (147). 
Re  Transportation   of  Fruit,    10   I.   C.    C.    Rep.   360,   373,    (357-A). 

(34)  Worcester  Car.  Co.  v.  Penna.  R.  Co.,  3  I.  C.  C.  Rep.  577,   (97). 

(35)  New  Orleans  Cot.  Exch.  v.  Illinois  Cent.  R.  Co.,  3  I.  C.  C.  Rep. 
534,  569,    (96). 

(36)  Red  Eock  Fuel  Co.  v.  Baltimore  &  0.  E.  Co.,  11  I.  C.  0.  Eep. 
438,   450,    (404). 

See  supra.  Chap.  XXII,  as  to  effect  of  Hepburn  Act. 

(37)  The  last  clause  of  the  2nd  par.  of  Section  1,  is  as  follows: 

" and  the  term  'transportation'  shall  include  cars  and  other 

vehicles  and  all  instrumentalities  and  facilities  of  shipment  or  carriage, 
irrespective  of  ownership  or  of  any  contract,  express  or  implied,  for  the 
use  thereof  and  all  services  in  connection  with  the  receipt,  delivery, 
elevation  and  transfer  in  transit,  ventilation,  refrigeration  or  icing,  stor- 
age, and  handling  of  property  transported;  and  it  shall  be  the  duty  of 
every  carrier  subject  to  the  provisions  of  this  Act  to  provide  and  furnish 
such  transportation  upon  reasonable  request  therefor,  and  to  establish 
through  routes  and  just  and  reasonable  rates  applicable  thereto.'' 

(38)  See  Jones  v.  St.  Louis  &  8.  F.  E.  Co.,  12  I.  C.  C.  Eep.  144,  150, 
(484). 

Section   12   provides   that  "The   Commission   is   hereby  authorized   and 
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poses  on  the  carrier  a  statutory  duty,  in  addition  to  its  common 
law  obligation,  to  provide  transportation,  but  it  would  not  seem 
to  limit  the  carrier's  discretion  as  to  the  choice  of  equipment. 

In  a  recent  case  the  Commission  issued  an  order  directing  de- 
fendant to  desist  from  enforcing  an  order  discontinuing  the  de- 
livery of  oil  in  tank  cars  at  its  Brooklyn  Terminal.^*  In  this 
case  there  was  no  rail  shipper  of  oil  into  Brooklyn  except  com- 
plainant, and  the  order  practically  amounted  to  requiring  defen- 
dant to  deliver  oil  to  complainant  in  tank  cars.  The  power  of  the 
Commission  to  issue  the  order  was  not  discussed  and  might  ap- 
pear open  to  doubt.  In  a  subsequent  case  the  Commission  ex- 
plained the  decision  as  made  in  pursuance  of  its  authority  to  regu- 
late rules  affecting  rates,*"  but  this  explanation  would  not  seem  to 
be  entirely  satisfactory. 

269.    Same   Subject — ^Location  of   Stations. 

Another  question  of  interest,  arising  under  the  Hepburn  Amend- 
ment, is  whether  or  not  the  Commission  has  power  to  require  a 
carrier  to  locate  or  maintain  a  station  at  a  given  point.  In  view 
of  the  absence  of  a  direct  grant  of  such  authority  it  would  seem 
that  the  Commission  has  not  this  power.  The  fact  that  the  Hep- 
bum  Act  specifically  gives  it  power  to  order  switch  connections 
would  also  point  to  the  same  conclusion.*  ^ 

required  to  execute  and  enforce  the  provisions  of  this  Act,"  but  this  provis- 
ion would  not  seem  to  give  the  Commission  authority  to  require  the  car- 
riers to  observe  the  law  in  every  respect. 

See  I.  C.  C.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  167  U.  S.  479;  17 
Sup.  Ot.  Rep.  896;  42  L.  Ed.  243,   (183-E). 

(39)  Preston  &  Davis  v.  Delaware,  L.  &  W.  R.  Co.,  12  I.  C.  C.  Rep. 
114,     (478). 

A  preliminary  injunction  to  vacate  the  order  issued  in  this  case  was 
refused  by  the  Circuit  Court;  see  14  I.  C.  C.  Rep.  421. 

(40)  Wholesale  Fruit  Asso.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  14  I.  C. 
C.  Rep.   410,  421,    (705). 

See   infra,   §281. 

(41)  See  Eddlemen  v.  Midland  Val.  R.  Co.,  13  I.  C.  C.  Rep.  103,  104, 
(579). 

Lewis  V.  Chicago,  R.  I.  &  Pac.  R.  Co.,  13  I.  C.   C.  Rep.   138,   (1908). 
See  also  Boyle  v.  Waghom  on  the  English  Railway  &  Canal  Traffic 
Law,  Vol.  1,  Chap.  XXII. 

In   a   proper   case,    involving   an   undue   preference   between   competing 
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270.    F<vwer  to  Fix  Rates — ^Early  Conimissiou  Decisions. 

One  of  the  most  important  questions  under  the  Act  as  it  stood 
'  prior  to  the  Amendment  of  1906,  was  whether  or  not  the  Commis- 
sion had  power  to  prescribe  what  maximum  rates  carriers  should 
charge  in  the  future. 

The  Act  expressly  provided  that  all  rates  be  reasonable,  and 
the  Commission  was  required  "to  enforce  the  provisions  of  this 
Act."  The  Commission  was  not  in  terms  given  power  to  fix  rates 
for  the  future,  but  in  all  the  early  cases  involving  unreasonable 
rates,  its  orders  directed  the  carrier  not  only  to  cease  from  charg- 
ing the  rate  complained  of,  but  also  to  charge  in  the  future  no 
more  than  a  rate  found  by.  the  Commission  to  be  reasonable.^^ 
The  Commission  never  asserted  that  it  had  power  to  fix  rates  gen- 
erally, but  only  that,  when  it  had  investigated  a  given  case,  it  was 
not  restricted  to  ordering  the  carrier  to  abolish  the  existing  rate, 
leaving  it  free  to  reduce  this  rate  by  J^  a  cent  and  thus  compel  a 
reinvestigation  of  the  whole  subject.  The  position  taken  by  the 
Commission  was  well  summarized  by  Commissioner  Veazey  in 
Perry  v.  Florida  Cent.  R.  Co. :  *3 

"It  is  not,  of  course,  asserted  that  the  Act  confers  on  the  Com- 
mission the  general  power  to  prescribe  the  traffic  charges  of  car- 
riers subject  to  its  provisions.  The  general  scope  of  the  Act,  as 
well  as  its  specific  provisions  as  to  complaints  to,  and  investigations 
and  reports  by,  the  Commission,  forbid  such  an  interpretation. 
But  where  complaint  is  made  to  the  Commission,  or  a  specific  in- 
quiry is  instituted  by  it,  on  its  own  motion,  and  it  is  found  after 

localities    in    reference   to    station    facilities,   the    Commission    might,    of 
course,  order  the  discontinuance  of  the  preference. 

Jones  V.  St.  Louis  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  144,  (484)  ;  17th 
Ann.  Rep.  68. 

(42)  Coxe  Bros.  v.  Lehigh  Val.  R.  Co.,  4  I.  C.  C.  Rep.  535,  576-8, 
(134-A). 

Perry  v.  Florida  Cent.  &  P.  R.  Co.,  5  L  C.  C.  Rep.  97,  111,  (142),  and 
cases   cited. 

nth  Aim.  Rep.  15-16;  18th  id.  8. 

Mhirphy  v.  Wabash  R.  Co.,  5  I.  C.  C.  Rep.  122,  126,   (143). 

Page  V.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  548,  554,   (180-C). 

(43)  5  L  C.  C.  Rep.  97,  110,   (143). 

See  also  Thatcher  v.  Delaware  &  H.  Can.  Co.,  1  I.  C.  C.  Rep.  152,  156, 
(22). 
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due  notice,  hearing  and  investigation  that  an  existing  rate  is  un- 
reasonable, the  Commission  is  not  restricted  simply  to  finding  that 
fact,  and  forbidding  the  carrier  to  continue  to  charge  the  existing 
rate ;  but  it  may  go  further  and  enforce  a  reasonable  rate." 

271.    Some  Subject — Decisioiis  by  the  Courts  Prior  to  the  Amend- 
ment of  1906—1.  C.  C.  V.  Cincdniiati,   N.    O.   &   T.   F.   K 
Col,  167  U.  S.  479. 
This  question  was  first  discussed  by  the  Supreme  Court  in  the 
Social  Circle  case**  and  it  was  there  intimated,  without,  how- 
ever, being  expressly  decided,  that  the  Act  gave  the  Commission 
no  power  to  fix  rates.     After  several  Circuit  Courts  had  followed 
this  dictum' in  a  number  of  cases,*^  the  Supreme  Court  in  the  case 
of  I.  C.  C.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,"  decided  definitely 
that  the  Commission  had  no  power  to  prescribe  rates  which  should 
control  in  the  future,  and  could  not  therefore  invoke  from  the 
Courts  a  peremptory  order  to  enforce  any  such  tariff  by  it  pre- 
scribed.    The  decision  was   thus   summarized  by   Mr.   Justice 
Brewer  at  the  end  of  his  opinion : 

"Our  conclusion  then  is  that  Congress  has  not  conferred  upon 
the  Commission  the  legislative  power  of  prescribing  rates  either 
maximum  or  minimum  or  absolute.  As  it  did  not  give  the  express 
power  to  the  Commission  it  did  not  intend  to  secure 
the  same  result  indirectly  by  empowering  that  tribunal  to  deter- 
mine what  in  reference  to  the  past  what  was  reasonable  and  jtist, 
whether  as  maximum,  minimum  or  absolute,  and  then  enable  it 
to  obtain  from  the  courts  a  peremptory  order  that  in  the  future  the 

(44)  Clnciimatl,  N.  O.  &  T.  P.  R.  Oo.  v.  I.  C.  C,  162  U.  S.  184,  196; 
16  Sup.  Ct.  Rep.  582;  40  L.  Ed.  935,   (133-C).     Decided  in  March,  1896. 

(45)  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,    (156-B). 
I.   C.  C.  V.  Northeastern  R.  Co.,  74  Fed.  70,    (191-B). 

I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  74  Fed.  715;  21  C.  C.  A.  51;  41  U.  S. 
App.   453,    (170-C). 

I.  C.  C.  V.  Lehigh  Val.  R.  Co.,  74  Fed.  784,    (124-B). 

I.  C.  C.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  76  Fed.  183,   (183-D). 

(46)  167  U.  S.  479,  511;  17  Sup.  Ct.  Rep.  896;  42  L.  Ed.  243, 
(183-E). 

This  decision  was  rendered  on  a  question  certified  from  the  Circuit 
Court  of  Appeals. 
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railroad  companies  should  follow  the  rates  thus  determined  to 
have  been  in  the  past  reasonable  and  just." 
A  number  of  later  cases  followed  this  decision.*'' 

272.  Same  Subject — Commission  and  Court  Decisions  Subsequent 
to  I.  C.  C.  V.  Ciacdimati,  N.  O.  &  T.  F.  Bi.  Co.,  and  FHor 
to  the  Hepburn  Amendment. 

The  Commission  soon  recognized  that  it  was  practically  power- 
less to  do  anything  with  unreasonable  rates  but  recommend  their 
discontinuance,  with  an  assurance  to  the  shipper  of  a  subsequent 
award  of  damages  in  case  the  rate  was  not  reduced  as  recom- 
mended.** 

After  the  decision  in  the  I.  C.  C.  v.  Cincinnati,  N.  O.  &  T.  P. 

(47)  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144;  42  L.  Ed.  414; 
18    Sup.    Ct.    Rep.    45,     (ITO^D). 

Farmers'  Loan  &  Tr.  Co.  v.  Northern  Pao.  R.  Co.,  83  Fed.  249,   (1897). 

I.  C.  0.  V.  Northeastern  R.  Co.,  of  S.  C,  83  Fed.  611;  27  C.  C.  A.  631, 
(1897). 

I.  C.  C.  V.  Bast  Tenn.,  V.  &  G.  R.  Co.,  85  Fed.  107,  (162-B) ;  131  U. 
S.   1;  21   Sup.  Ct.  Rep.  516;   45  L.  Ed.  719,    (162-D). 

Southern  Pae.  Co.  v.  Colorado  Fuel  &  Iron  Co.,  101  Fed.  779,   (201-0). 

Louisville  &  N.  R.  Co.  v.  Brown,  123  Fed.  946,  (1903). 

L  C.  C.  V.  Cincinnati,  P.  &  V.  R.  Co.,  124  Fed.  624,  627,   (298-B). 

L  C.  C.  V.  Lake  S.  &  M.  S.  R.  Co.,  134  Fed.  942,  (309-B) ;  202  U.  S. 
613;  50  L.  Ed.  1171;  26  Sup.  Ct.  Rep.  766,    (309-B). 

Compare  I.  C.  C.  v.   Chicago,  B.  &  Q.  R.   Co.,  94  Fed.  272,    (245-B). 

L  C.  C.  V.  Southern  Pac.  R.  Co.,  132  Fed.  829,  846,  (302-C) ;  200  U.  S. 
536;  2'6  Sup.  Ct.  Rep.  330;  50  L.  Ed.  585,    (302-E). 

See  also  Detroit  G.  H.  &  M.  R.  Co.  v.  I.  C.  C,  74  Fed.  803,  840-1 ;  43 
U.  S.  App.  308;  21  C.  C.  A.  103,  (100-C)  ;  167  U.  S.  633;  42  L.  Ed  306; 
17  Sup.   Ot.  Bep.   986,    (100-D). 

(48)  Gary  v.  Eureka  Spgs.  R.  Co.,  7  I.  C.  C.  Rep.  286,  318-322,  (235). 
Montell  V.  Baltimore  &  O.  R.  Co.,  7  I.  C.  0.  Rep.  412,  430,    (241).  . 
Savannah  Bur.  v.  Charleston  &  S.  R.  Co.,  7  I.  C.  C.  Rep.  458,  475,  479- 

80,    (243). 

Barrow  v.  Yazoo  &  M.  V.  R.  Co.,  10  I.  C.  C.  Rep.  333,  336,   (353). 

Denison  Light  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  10  I.  C.  C.  Rep.  337, 
341,    (354). 

Compare  Milwaukee  Ch.  of  Com.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  7  I. 
C.  C.  Rep.  481,  510,    (344). 

Eau  Claire  Bd.  of  Tr.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  5  I.  C.  C.  Rep. 
264,  294-5,  (151). 

In  the  case  last  cited  the  Commission  stated  that  the  fact  that  the 
carriers  might  lawfully  render  the  Commission's  decision  ineffective,  did 
not  prevent  it  from  stating  its  views. 
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R.  Co.,  the  Commission  still  maintained  its  power  to  enforce  Sec- 
tions 2,  3  and  4.^^  It  contended  that  it  might  still  prescribe  the 
proper  differential  between  competing  commodities,^"  or  direct 
their  proper  classification.Bi  It  would  seem,  however,  that  the 
original  Act  gave  the  Commission  no  more  power  to  prevent 
carriers  from  charging  in  the  future  rates  which  the  Commis- 
sion judged  illegal  because  working  a  preference  or  discrimina- 
tion, than  where  the  rates  were  simply  unreasonable  per  se;  if 
the  Commission  could  not  prescribe  what  was  a  reasonable  rate 
for  the  future,  neither  could  it  fix  what  was  a  reasonable  relation 
of  rates.  The  later  Federal  cases  so  held.^^  There  would  also 
seem  to  be  no  logical  difference  between  an  order  to  charge  no 
more  than  a  given  rate,  and  an  order  to  cease  from  failing  to  place 
a  given  article  in  a  given  class  which  took  a  certain  rate."* 

273.    Same  Subject — Effect  of  the  Hepburn  Amendment. 

The  Amendment  of  1906  gave  to  the  Commission  express 
power  to  determine  after  hearing,  on  comjplaint,  what  are  rea- 
sonable rates  for  the  future,  and  to  require  the  observance  of 
such  rates.**     In  a  number  of  the  Federal  cases,  above  cited, 

(49)  See  Calloway  v.  Louisville  &  N.  R.  Co.,  7  I.  C.  C.  Rep.  431,  457, 
(242-A). 

Phillips  &  Co.  V.  Louisville  &  N.  R.  Co.,  8  I.  C.  0.  Rep.  93,  108,  (259). 

Penna.  St.  Millers'  Asso.  v.  Phila.  &  R.  R.  Co.,  8  I.  C.  C.  Rep.  531,  558, 
(283). 

Cf.  also  Cincinnati  Ch.  of  Com.  v.  Baltimore  &  0.  S.  W.  R.  Co.,  10 
I.  C.   C.  Rep.  378,  383,    (358). 

(60)  Milwaukee  Ch.  of  Com.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  7  I. 
C.   0.  Rep.   481,   509,    (244). 

(51)  Myer  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  9  L  C.  C.  Rep.  78, 
86,    (206). 

(52)  See  cases,  supra,  §271,  n.47. 

(53)  See  I.  C.  C.  v.  Lake  Sh.  &  M.  S.  R.  Co.,  134  Fed.  942,  (309-B) ; 
202  U.  S.  613;  50  L.  Ed.  1171;  26  Sup.  Ct.  Rep.  766,   (309-B). 

(54)  Par.  1  of  Section  15  is  as  follows: 

"That  the  Commission  is  authorized  and  empowered,  and  it  shall  be 
its  duty,  whenever,  after  full  hearing  upon  a  complaint  made  as  pro- 
vided in  section  13  of  this  Act,  or  upon  complaint  of  any  common 
carrier,  it  shall  be  of  the  opinion  that  any  of  the  rates,  or  charges  what- 
soever, demanded,  charged,  or  collected  by  any  common  carrier  or  car- 
riers, subject  to  the  provisions  of  this  Act,  for  the  transportation  of 
persons  or  property  as  defined  in  the  first  section  of  this  Act,  or  that 
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holding  that  prior  to  this  Amendment,  the  Commission  had  no 
such  power,  the  decision  was  rested  on  the  ground  that  to  pre- 
scribe rates  for  the  future  was  a  legislative  and  not  a  judicial  act, 
and  therefore  one  which  the  Commission  could  not  perform.  If 
this  be  entirely  true,  there  would  seem  to  be  some  doubt  as  to  the 
power  of  Congress  to  delegate  a  strictly  legislative  function  to 
a  quasi-judicial  body.  It  is  submitted,  however,  that  there  is  a 
clear  distinction  between  the  prescribing  of  rates  generally  with- 
out any  complaint,  controversy  or  special  investigation,  and  di- 
recting the  observance  of  a  certain  particular  rate  or  schedule, 
after  judicial  investigation  of  its  propriety.""*  It  might  well  be 
that  Congress  would  not  have  power  to  constitute  the  Commission 
a  General  Manager  for  all  the  railroads  in  the  country,  or  to 
give  it  authority  to  evolve  rate  schedules  for  all  lines  out  of  its 

any  regulations  or  practices  whatsoever  of  such  carrier  or  carriers  affect- 
ing such  rates,  are  unjust  or  unreasonable,  or  unjustly  discriminatory, 
or  unduly  preferential  or  prejudicial,  or  otherwise  in  violation  of  any 
of  the  provisions  of  this  Act,  to  determine  and  prescribe  what  will  be 
the  just  and  reasonable  rate  or  rates,  charge  or  charges,  to  be  there- 
after observed  in  such  case  as  the  maximum  to  be  charged;  and  what 
regulation  or  practice  in  respect  to  such  transportation  is  just,  fair,  and 
reasonable  to  be  thereafter  followed;  and  to  make  an  order  that  the 
carrier  shall  cease  and  desist  from  such  violation,  to  the  extent  to  which 
the  Commission  find  the  same  to  exist,  and  shall  not  thereafter  publish, 
demand,  or  collect  any  rate  or  charge  for  such  transportation  in  excess 
of  the  maximum  rate  or  charge  so  prescribed,  and  shall  conform  to  the 
regulation  or  practice  so  prescribed.  All  orders  of,  the  Commission,  ex- 
cept orders  for  the  payment  of  money,  shall  take  effect  within  such  rea- 
sonable time,  not  less  than  thirty  days,  and  shall  continue  in  force  for 
such  a  period  of  time,  not  exceeding  two  years,  as  shall  be  prescribed 
in  the  order  of  the  Commission,  unless  the  same  shall  be  suspended  or 
modified  or  set  aside  by  the  Commission  or  be  suspended  or  set  aside  by 
a  court  of  competent  jurisdiction.  Whenever  the  carrier  or  carriers,  in 
obedience  to  such  order  of  the  Commission  or  otherwise,  in  respect  to 
joint  rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves  upon 
the  apportionment  or  division  thereof,  the  Commission  may  after  hear- 
ing make  a  supplemental  order  prescribing  the  just  and  reasonable  pro- 
portion of  such  joint  rate  to  be  received  by  each  carrier  party  thereto, 
which  order  shall  take  effect  as  a  part  of  the  original  order." 

As  to  the  powers  and  duty  of  the  Commission  in  fixing  rates  imder  the 
Amendment  of  1906,  see  also  Missouri,  K.  &  T.  R.  Co.  v.  I.  C.  C,  164 
Fed.  645,    (399-E). 

(55)  See  Chicago  &  N.  W.  R.  Co.  v.  Dey,  35  Fed.  866,  873;  1  L.  R.  A. 
744n,    (1888). 
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own  consciousness,  but  the  Commission  does  not  and  never  has 
claimed  such  extensive  power.*'  Congress  would  seem  clearly 
to  have  power  to  authorize  it  to  enforce  the  provisions  of  the  Act 
by  ordering  compliance  with  rates,  which,  on  investigation,  it 
judged  reasonable.  In  so  doing,  it  acts  not  in  a  legislative,  but 
in  a  judicial  capacity. 

It  will  be  noted  that  Section  15  does  not  expressly  authorize 
the  Commission  to  fix  rates  in  a  proceeding  instituted  on  its  own 
motion,  but  only  after  full  hearing  on  complaint  filed. 

274.  The  Conuaissiou  has  no  Power  to  Order  an  Increase  in  Ilates. 
The  Commission  decided  in  an  early  case  that  it  had  no  power 

to  declare  a  rate  unreasonably  low,  or  to  order  its  increase  to  a 
reasonable  figure." 

275.  Power  to  Prescribe  Through  Routes  and  Joint  Kates — ^De- 

cisions  Flior  to  the  Hepburn  Amendment. 

The  power  of  the  Commission  to  prescribe  through  routes  and 
rates  and  to  compel  connecting  lines  to  enter  into  through  traffic 
arrangements  has  been  discussed  in  a  former  chapter,  in  connec- 
tion with  discriminations  between  connecting  lines,**  Prior  to  the 
Amendment  of  1906,  the  Commission  did  not  have  this  power, 

(56)  Supra,   §270. 

National  Pet.  Asso.  v.  Ann  Arbor  R.  Co.,  14  I.  C.  C.  Rep.  272,  281, 
(692). 

(57)  Re  Chicago,  St.  P.  &  K.  C.  R.  Co.,  2  I.  0.  C.  Rep.  231,  253,  (58). 
See  also  Boston  &  A.  R.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158, 

172,   (24). 

Commercial  Club  of  Omaha  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C. 
Rep.  647,  678,   (212). 

Re  Cotton  Rates,  etc.,  8  I.  C.  C.  Rep.  121,  132,    (261). 

Cf.  Poughkeepsie  Iron  Co.  v.  New  York  Cent.  R.  Co.,  4  I.  C.  C.  Rep. 
195,  211,    (113). 

Brownell  v.  Columbus  &  C.  M.  R.  Co.,  5  I.  C.  C.  Rep.  638,  647,  649, 
(167). 

Kansas  City  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  14  I.  C.  C.  Rep.  468, 
470,    (709). 

(58)  Supra,   Chap.   XVIII. 
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and  it  was  frequently  so  held  both  by  the  Commission  itself  ^9 
and  by  the  Federal  Courts.'**  The  absence  of  authority  to  pre- 
scribe through  rates  did  not,  however,  affect  the  power  of  the 
Commission  to  pass  upon  their  reasonableness.*^ 

276.     Same  Subject — ^Effect  of  the  EDepbum  Amendiaent — ^Attitude 
of  the  Commission. 

The  Amendment  of  1906  makes  it  the  duty  of  carriers,  under 
the  Act,  to  "establish  through  routes  and  just  and  reasonable 
through  rates  applicable  thereto,"  '^  and  gives  the  Commission 
power,  after  hearing  on  complaint,  to  establish  through  routes 

(59)  Between  two  railroads.  Little  Rock  &  M.  E.  Co.  v.  East  T.,  V.  & 
G.  R.  Co.,  3  I.  C.  C.  Rep.  1,   (77). 

Mattingly  v.  Penna.   Co.,   3  I.   C.   C.  Rep.   592,   611-612,    (98). 

Independent  Ref.  Asso.  of  Tex.  v.  Penna.  Co.,  6  I.  C.  C.  Rep.  52,  58, 
(155-B). 

Omaha  Com.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  647,  677, 
(212). 

New  York,  N.  H.  &  H.  R.  Co.  v.  Piatt,  7  I.  C.  C.  Rep.  323,  334,  338, 
350,    (236). 

Gustin  V.  Illinois  C.  R.  Co.,  7  I.  C.  C.  Rep.  376,  379,    (238). 

Kentucky  R.  Com.  v.  Louisville  &  N.  R.  Co.,  10  I.  C.  C.  Rep.  173,  187-9, 
(343). 

Clark  Co.  v.  Lake  S.  &  M.  S.  R.  Co.,  11  I.  C.  C.  Rep.  558,  574,  579, 
(420). 

Moran  v.  Missouri  Pac.  R.  Co.,  11  I.  C.  C.  Rep.  598,  604,   (425). 

But  see  New  York  &  N.  R.  Co.  v.  New  York  &  N.  E.  R.  Co.,  4  I.  C.  C. 
Rep.  702,  (130-A). 

A  fortiori  this  was  true  where  one  of  the  connecting  carriers  was  a 
water  line. 

Re  Joint  Rail  <te  Water  Lines,  2  I.  C.  C.  Rep.  645,   (1889). 

Capehart  v.  Louisville  &  N.  R.   Co.,  4  I.  C.  C.  Rep.  265,    (117). 

Re  Enterprise  Tt.  Co.,  11  I.  C.  C.  Rep.  587,  597,    (1906). 

(60)  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  5^67, 
630-1;  2  L.  R.  A.  289,   (57-B). 

Little  Rook  &  M.  R.  Co.  v.  St.  Louis  I.  M.  &  S.  R.  Co.,  41  Fed.  559, 
(98).     (See  47  Fed.  771),   (135). 

Chicago  &  N.  W.  R.  Co.  v.  Osborne,  52  Fed.  912,  915;  10  U.  S.  App. 
430;  3  C.  C.  A.  347,   (138-C). 

See  also   supra.   Chap.   XVIII,   §221. 

(61)  Illinois  Cent.  R.  Co.  v.  L  C.  C,  206  U.  S.  441,  465;  51  L.  Ed. 
1128;  27  Sup.  Ct.  Rep.  700  (369-B). 

See  also  Moran  v.  Northern  Pac.  R.  Co.,  11  I.  C.  C.  Rep.  598,  604, 
(425). 

(62)  Section  1,  Par.  1. 
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and  maximum  joint  rates  and  to  prescribe  the  division  thereof 
among  the  carriers,  provided  no  reasonable  or  satisfactory  route 
exists." 

Although  a  carrier  desiring  a  through  route  may  file  a  com- 
plaint under  this  provision,  its  purpose  was  to  afford  relief  to 
shipping  communities  and  not  to  aid  carriers  to  acquire  strategic 
advantages  in  their  contests  with  one  another.** 

Under  this  provision  the  Commission  is  not  obliged  to  order  a 
through  route  in  every  case  where  none  exists,  and  need  do  so 
only  in  a  proper  case  where  the  public  interest  appears  to  require 

277.     Same   Subject — ^Wliat  Constitutes  a  Beasonable  and  Satia- 
factoiy  Ttarougb  Koute. 

The  Commission  has  said  that  it  will  not  exercise  its  authority 
in  this  regard  upon  light  or  unsubstantial  grounds,  or  merely  to 
satisfy  the  whims  or  fancies  of  shippers  in  seeking  unusual 
markets  in  which  to  purchase  their  supplies.  It  regards  the  op- 
CBS)     For  Par.  1  of  Section  15  see  supra,  §273,  n.54. 

Par.  2  of  Section  15  is  as  follows: 

"The  Commission  may  also,  after  hearing  on  a  complaint,  establish 
through  routes  and  joint  rates  as  the  maximum  to  be  charged  and  pre- 
scribe the  division  of  such  rates  as  hereinbefore  provided,  and  the  terms 
and  conditions  under  which  such  through  routes  shall  be  operated,  when 
that  may  be  necessary  to  give  effect  to  any  provision  of  this  Act,  and  the 
carriers  complained  of  have  refused  or  neglected  to  voluntarily  establish 
such  through  routes  and  joint  rates,  provided  no  reasonable  or  satisfac- 
tory through  route  exists,  and  this  provision  shall  apply  when  one  of 
the  connecting  carriers  is  a  water  line." 

As  to  the  constitutionality  of  this  provision  see — 

Kentucky  &  I.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  567,  634;  2 
L.  R.  A.  289,    (57-B)." 

Minnesota  &  St.  L.  R.  Co.,  v.  Minnesota,  186  U.  S.  257;  46  L.  Ed.  1151; 
22  Sup.  Ct.  Rep.  901,   (1902). 

(64)  Chicago  &  M.  El.  Ry.  Co.  v.  Illinois  Cent.  R.  Co.,  13  I.  C.  C. 
Rep.  20,  26,    (563). 

Cedar  Rap.  Ry.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  250, 
(606). 

Cf.  also  Rahway  Val.  R.  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  14  I.  C.  C. 
Rep.  191,  194,   (683-A). 

(65)  Loup  Creek  Co.  v.  Virginia  Ry.  Co.,  12  I.  C.  C.  Rep.  471,  477, 
(541). 

See  also  Cattle  Raisers'  Asso.  v.  Galveston,  H.  &  S.  A.  R.  Co.,  12  I.  C. 
C.  Rep.  20,  22,   (453). 
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portunity  to  buy  in  a  widely  extended  market,  however,  as  valu- 
able, both  to  shippers  and  to  the  general  public,  and  has  held 
that  a  carrier  may  not  restrict  this  opportunity  by  refusing 
through  routes  and  joint  rates  merely  on  the  ground  that  it  is 
able  to  supply  the  market  from  producing  points  on  its  own  rails.^^ 

The  Commission  has  said  that  through  routes  and  joint  rates 
will  not  be  forced  on  a  carrier  unless  there  is  some  substantial 
reason  for  it,  and  it  has  refused  to  compel  a  railroad  to  enter 
into  such  an  arrangement  with  a  small  electric  line,  having  no 
cars,  and  doing  no  general  freight  business.^''  Where  there  is 
doubt  as  to  the  responsibility  of  one  of  the  parties  to  the  proposed 
through  route  it  will  be  required  to  give  a  bond  of  indemnity.^^ 

In  order  to  give  the  Commission  jurisdiction,  it  need  not  ap- 
pear that  the  refusal  of  the  through  route  produces  an  unreason- 
able rate  or  an  unjust  discrimination.^® 

In  a  number  of  cases  the  Commission  has  required  the  estab- 
lishmient  of  through  routes.'^"    Where  a  combination  through  rate 

(66)  star  Co.  v.  Atchison,  T.  &  S.  F.  E.  Co.,  14  I.  C.  0.  Rep.  364, 
367,    (703). 

(67)  Leonard  v.  Kansas  City  So.  E.  Co.,  13  I.  0.  C.  Rep.  573,  588, 
(645). 

(68)  Enterprise  Tr.  Co.  v.  Pennsylvania  E.  Co.,  12  I.  C.  C.  Eep.  326, 
338,   (517). 

(69)  Pacific  Coast  Co.  v.  Northern  Pao.  E.  Co.,  14  I.  C.  C.  Eep.  51, 
S3,    (666). 

(70)  Cattle  Eaisers'  Asso.  v.  Galveston,  H.  &  S.  A.  R.  Co.,  12  I.  C.  C. 
Rep.  20,   (453). 

Birmingham  Pkg.  Co.  v.  Texas  &  Pao.  E.  Co.,  12  I.  C.  C.  Eep.  29, 
(458),  (voluntarily  established  by  defendants  after  filing  and  hearing  of 
complaint). 

Gentry  v.  Atchison,  T.  &  S.  F.  E.  Co.,  13  I.  C.  C.  Rep.  171,   (593). 

Little  Rock  Fr.  Bur.  v.  Midland  Val.  R.  Co.,  13  I.  C.  C.  Rep.  243,  (604). 

Cedar  Rapid  Ry.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  250, 
(606). 

Benton  Tr.  Co.  v.  Benton  Har.  Ry.  Co.,  13  I.  C.  C.  Rep.  542,  (641); 
here  a  through  route  already  existed,  but  the  Commission  held  that 
it  was  not  a  satisfactory  gne.  Defendant  was  an  intrastate  road  and  the 
Commission,  as  would  appear  from  its  opinion,  acquired  jurisdiction  solely 
by  defendants'  having  formed  a  through  route  with  a  boat  line  compet- 
ing with  complainant. 

Cardiff  Coal  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep.  460, 
(632). 

Randolph  Co.  v.  Seaboard  A.  L.  R.  Co.,  13  I.  C.  C.  Rep.  601,  604,  (649). 
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is  complained  of  as  unreasonable,  no  through  route  existing,  the 
proper  relief  is  in  a  proceeding  to  have  a  through  route  estab- 
lished, where  the  Commission  may  apportion  the  reduction  among 
the  various  carriersJ^ 

The  Commission  cannot  establish  a  through  route  where  a 
reasonable  or  satisfactory  one  already  exists ;  '''^  nor  can  it  estab- 
lish but  one  route  where  none  already  existsJ^ 

Where  a  satisfactory  through  route  adequately  serves  the  gen- 
eral neighborhood  or  territory,  the  Commission  cannot  compel 
the  formation  of  another,  although  no  through  route  exists  to  the 
particular  spot  in  question;''*  but  the  existence  of  a  through 
route  to  one  part  of  a  large  city  does  not  preclude  the  Commission 
from  ordering  another  route  to  another  part  of  the  city  for  the 
accommiodation  of  shippers  who  cannot  reasonably  use  the  first.''* 

The  Commission  has  held  that  the  existence  of  the  reasonable 
and  satisfactory  through  route  which  destroys  its  jurisdiction 
must  be  determined  as  of  the  date  of  the  filing  of  the  complaint 
and  that  the  re-establishment,  before  the  hearing,  of  a  previously 
existing  through  route  does  not  divest  its  jurisdiction.''*  In  the 
same  case  it  was  held  that  the  reasonableness  of  the  existing 
through  route  might  to  a  certain  extent  be  tested  by  the  amount 

(71)  MJerchants'  Tr.  Asso.  v.  New  York,  N.  H.  &  H.  R.  Co.,  13  I.  C. 
C.  Rep.  225,  228-9,  (600). 

(72)  Enterprise  Tr.  Co.  v.  Penna.  R.  Co.,  12  I.  C.  0.  Rep.  326,  331- 
332,   (517). 

Chicago  &  M.  R.  Co.  v.  Illinois  Cent.  R.  Co.,  13  I.  C.  C.  Rep.  20,  (563). 
Anthony  v.  Philadelphia  &  R.  R.  Co.,  14  I.  C.  C.  Rep.  581,   (722). 

(73)  Cardiff  Coal  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep. 
460,  470,    (632). 

(74)  Chicago  &  M.  El.  R.  Co.  v.  Illinois  Cent.  R.  Ca,  13  I.  C.  C- 
Rep.  20,  24-5,    (563). 

Cf.  Gentry  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  171,   (593). 

(75)  I.«onard  v.  Kansas  City  So.  R.  Co.,  13  I.  C.  C.  Rep.  573,  588, 
(645). 

In  this  case  Prouty,  C,  said:  "A  route  cannot  be  called  satisfactory 
unless  it  reasonably  accommodates  traffic  which  is  entitled  to  accommo- 
dation." 

(76)  Enterprise  Tr.  Co.  v.  Pennsylvania  R.  Co.,  12  I.  C.  C.  Rep.  326, 
337,    (517). 

Compare  Pacific  Coast  Co.  v.  Northern  Pac.  R.  Co.,  14  I.  0.  0.  Rep. 
51,  (666),  where  the  decision  would  seem  somewhat  inconsistent  with. 
the   above    case. 
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of  the  rate  applicable  over  it,  and  that  where  one  of  the  parties 
to  the  existing  transportation  was  a  water  line  which  refused  to 
concur  in  the  through  tariff  filed  by  the  other  carriers,  the  route 
was  not  such  a  one  as  to  prevent  the  establishment  of  another  in 
which  all  the  parties  were  subject  to  the  Commission's  jurisdic- 
tion, although  the  non-concurring  water  line  would  seem  merely 
to  have  been  employed  by  the  carriers  who  were  the  real  parties 
to  the  transportation  and  who  were  all  subject  to  the  jurisdic- 
tion of  the  Commission.  None  of  the  propositions  decided  in  this 
case  would  seem  beyond  question. 

Distance  is  an  important  but  not  controlling  factor  in  deter- 
mining the  reasonableness  of  an  existing  route.'' ^ 

The  Commission  has  said  that  a  wide  difference  exists  between 
a  reasonable  route  for  the  movement  of  freight  and  one  for  pas- 
senger traffic.''* 

278.  Same  Subject — Power  to   Regulate  Interchange  of  Equip- 

ment. 
There  would  seem  to  be  a  question  as  to  the  power  of  the  Com- 
mission to  require  connecting  lines  to  furnish  an  initial  road  with 
cars  to  compensate  it  for  those  which  the  establishment  of  a 
through  route  would  require  it  to  let  go  off  its  own  line.''^  Under 
the  existing  legislation,  it  would  appear  that  the  Commission  has 
not  this  power. 

279.  Same  Subject — ^Divisions  of  Joint  Kates  Among  Carriers. 
The  practice  of  the  Commission  in  prescribing  through  rates 

is  to  leave  the  division  of  the  rate,  where  possible,  to  the  volun- 
tary adjustment  of  the  carriers.*"     When  it  becomes  necessary 

(77)  Pacific  Coast  Co.  v.  Northern  Pac.  E.  Co.,  14  I.  C.  C.  Rep.  51, 
54,    (666). 

(78)  Pacific  Coast  Co.  v.  Northern  Pac.  R.  Co.,  14  I.  C.  C.  Rep. 
51,   59,    (666). 

(79)  American  Live  Stock  Asso.  v.  Texas  &  Pac.  R.  Co.,  12  I.  C.  C. 
Rep.  32,  36,    (459). 

See  also  Memphis  Frt.  Bur.  v.  Fort  Sm.  &  W.  R.  Co.,  13  I.  C.  C.  Rep. 
1,  8,    (561). 

Cedar  Rap.  Ry.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  250, 
(606). 

(80)  See  Cedar  Rap.  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  0.  C. 
Rep.  250,  256,    (606). 

26 
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to  apportion  the  rate  among  the  connecting  lines  the  Commission 
will  take  into  consideration  all  the  circumstances,  conditions  and 
equities  necessary  to  arrive  at  what  is  a  fair  and  proper  adjust- 
ment of  the  situation  as  between  the  two  roads.  Where  the  re- 
sult of  the  establishment  of  the  through  route  will  be  to  deprive 
one  of  the  carriers  of  traffic  hauled  only  over  its  own  rails,  this 
fact  entitles  such  carrier  to  a  large  division  of  the  through  rate.^i 

The  amount  of  such  divisions  is  not  necessarily  determined  by 
the  amounts  accepted  by  the  carriers  in  connection  with  other 
lines.** 

In  one  case  where  the  carriers  were  unable  to  agree  on  their 
respective  shares  of  the  through  rate,  the  Commission  fixed  these 
on  a  mileage  basis,  but  said  that  this  case  depended  on  its  pecu- 
liar facts  and  must  not  be  taken  as  establishing  a  general  rule.^^ 

280.    Power  to  Award  Dflmages. 

Under  the  original  Act  of  1887,  the  Commission  had  no  power 
to  award  damages,  since  that  Act  provided  no  method  for  allow- 
ing the  defendant  the  jury  trial  to  which  it  was  entitled  under  the 
Seventh  Amiendment  of  the  Federal  Constitution.**  The  Amend- 
ment of  March  2,  1889,*^  provided  for  a  jury  trial  before  the 
Federal  Court,  at  the  request  of  the  defendant,  in  cases  where  the 
Commission  awarded  damages.  This  Amendment  removed  the 
constitutional  objection  and  made  it  the  duty  of  the  Commission 
to  pass  on  the  question  of  damages  in  every  case  in  which  this 
question  was  involved.** 

(81)  star  Co.  v.  Atonison,  T.  &  S.  F.  R.  Co.,  14  I.  C.  C.  Rep.  364, 
370,    (703). 

(82)  Enterprise  Tr.  Co.  v.  Pennsylvania  R.  Co.,  12  I.  C.  C.  Rep.  326, 
338,    (517). 

(83)  Birmingham  Pkg.  Co.  v.  Texas  &  Pao.  R.  Co.,  12  I.  C.  C.  Rep. 
600,    (458). 

(84)  Councill  v.  Western  &  A.  R.  Co.,  1  I.  C.  C.  Rep.  339,  (33). 
Riddle  Dean  &  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  594, 

607,    (43). 
But  see  Bishop  v.  Duval,  3  I.  C.  C.  Rep.  128,  129,   (1889). 
Sanger  v.  Southern  Pac.  R.  Co.,  3  I.  C.  C.  Rep.  134,  (81). 

(85)  See  supra,  pp.  25-26. 

(86)  Macloon  v.  Chicago  &  N.  W.  R.  Co.,  5  I.  C.  C.  Rep.  84,   (141). 
Florida  R.  Com.  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C.  Rep.  136,  150- 

161,    (137). 
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The  Commission  alone  has  power  to  award  reparation  for  ex- 
cessive charges,  where  the  rate  collected  was  in  accordance  with 
tariffs  duly  filed.*'' 

2®1.    Power  Over  Begulations   Affecting  Bates. 

(See  also  supra,  §§267-269). 

The  Comjuission  has  power  under  Section  15,  as  amended  by 
the  Hepburn  Act,  to  order  the  discontinuance  of  any  unreason- 
able regulation  or  practice  affecting  rates,  and  to  provide  and  com- 
pel the  adoption  of  a  reasonable  substitute  therefor.®* 

This  provision  gives  the  Commission  power  to  regulate  meth- 
ods of  car-distribution  among  coal  mines.  Any  practice  or  regu- 
lation producing  an  unjust  discrimination  or  preference  is  re- 
garded by  the  Commission  as  one  "affecting  rates"  within  the 
meaning  of  the  phrase  quoted,  and  it  has  said  that  these  words 
"embrace  all  regulations  and  practices  of  the  carriers  under  which 
they  offer  their  services  to  the  shipping  public  and  conduct  their 
transportation."  ®8 

Cattle  Raisers'  Asso.  v.  Chicago,  B.  &  Q.  R.  Co.,  10  I.  O.  C.  Rep.  83, 
88-0,    (245-F). 

Minneapolis  Xnreshing  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  13  I.  C.  O. 
Rep.   128,   130,    (586). 

This  Amendment  did  not  affect  proceedings  pending  at  the  date  of  its 


Rawson  v.  Newport,  N.  &  M.  V.  R.  Co.,  3  I.  C.  C.  Rep.  266,   (1889). 
The  Commission  has  said  that  it  has  no  power  to  allow  a  set-off. 
Pitts  V.  St.  Louis  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  684,  689,  (378). 

(87)  See   supra,   §§240-243,   and  infra,   §309. 

(88)  For  the  provision  in  question  see  supra,  §273,  n.54. 

Romona  Stone  Co.  v.  Vandalia  R.  Co.,  13  I.  C.  C.  Rep.  115,  116-7, 
(583). 

But  of.  Chickasaw  Comp.  Co.  v.  Gulf  C.  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep. 
187,   189,    (596). 

(89)  Rail  &  River  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  14  I.  C.  C.  Rep. 
86,  91,    (670). 

Wholesale  Fr.  As.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  14  I.  C.  C.  Rep.  410, 

421,  (705). 

See  also  California  Com.  As.  v.  Wells  Fargo  &  Co.,  14  I.  C.  C.  Rep. 

422,  425,    (706). 

Kehoe  v.  Nashville,  C.  &  St.  L.  R.  Co.,  14  I.  C.  C.  Rep.  555,   (720). 
In  St.  Louis  Tr.  Bur.  v.  Chicago,  B.  &  Q.  R.  Co.,  14  L  C.  0.  Rep.  317, 
330,   (698),  Prouty,  C,  said: 
"There  is  no  difference  in  principle  between  the  giving  of  a  service  and 
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282.  Regulation  of  Charges  for  Incidental  Services. 

The  Commission's  power  with  regard  to  the  regulation  of 
charges  for  incidental  services  is  as  broad  as  that  over  rates 
proper.*" 

283.  Allowances  to  Shippers  for  Services. 

Paragraph  3  of  Section  15  of  the  Act,  as  amended  in  1906,  pro- 
vides as  follows: 

"If  the  owner  of  property  transported  under  this  Act  directly 
or  indirectly  renders  any  service  connected  with  such  transporta- 
tion, or  furnishes  any  instrumentality  used  therein,  the  charge 
and  allowance  therefor  shall  be  no  more  than  is  just  and  reason- 
able, and  the  Commission  may,  after  hearing  on  a  complaint,  de- 
termine what  is  a  reasonable  charge  as  the  miaximum  to  be  paid 
by  the  carrier  or  carriers  for  the  service  so  rendered  or  for  the 
use  of  the  instrumentality  so  furnished,  and  fix  the  same  by  appro- 
priate order,  which  order  shall  have  the  same  force  and  effect  and 
be  enforced  in  like  manner  as  the  orders  above  provided  for  in 
this  section." 

Under  this  provision,  shippers  are  entitled  to  compensation  only 
in  case  the  services  in  question  are  transportation  services  which 
they  could  have  required  the  carriers  to  perform,  and  they  are  not 
entitled  to  an  allowance  for  switching  cars  over  their  own  prop- 
erty for  their  own  convenience.*^ 

284.  Begulation  of  Publication  of  Tariffs. 

Under  Section  6  the  Commission  has  practically  the  absolute 
direction  of  the  manner  and  form  in  which  tariffs  are  to  be  pub- 

the  giving  of  the  money  with  which  to  buy  the  service,  and  we  have  no 
doubt  that  this  Commission  has  the  same  jurisdiction  to  prohibit  the 
granting  of  the  free  service  (elevation)  which  it  has  to  prohibit  the 
payment  of  the  allowance." 

(90)  See  Truck  Farmers'  Asso.  v.  Northeastern  R.  of  S.  C,  6  I.  C.  C. 
Eep.   295,    (191-A). 

Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  360,  (357-A)  ;  11  I.  C.  C. 
Rep.   129,    (357-B). 

(91)  General  El.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  14  I.  C.  C.  Rep.  237, 
(689). 

Solvay  Process  Co.  v.  Del.,  L.  &  W.  R.  Co.,  14  I.  C.  C.  Rep.  246,  (690). 
Re  Allowances  for  Transportation,  14  I.  C.  C.  Rep.  619,    (725). 
See  also  supra,   §162. 

And  Laning-Harris  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep. 
148,  151,    (589). 
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lished  and  filed  by  carriers.*^  It  has  no  power,  however,  to  re- 
quire a  carrier  to  publish  in  its  tariff  an  allowance  to  a  connect- 
ing line  with  which  no  through  route  has  been  formed,  either  vol- 
untarily or  by  its  order,  and  it  can  modify  published  tariffs  only 
in  the  manner  prescribed  by  the  Act.^* 

285.     Powers  of  Investigation. 

The  Commission's  power  to  investigate  the  affairs  and  busi- 
ness of  carriers  subject  to  the  Act  is  only  as  broad  as  its  power 
to  regulate.®*  In  a  recent  case,  Mr.  Justice  Holmes,  delivering 
the  opinion  of  the  Supreme  Court,  said :  ®^ 

"The  purposes  of  the  Act  for  which  the  Commission  may  exact 
evidence  embrace  only  complaints  for  violation  of  the  Act,  and 
investigations  by  the  Commission  upon  matters  that  might  have 
been  made  the  object  of  complaint." 

In  the  above  case  the  Commission  contended  that  the  Act  gave 
to  it  power  to  make  any  investigation  that  it  considered  proper, 
not  only  to  discover  facts  tending  to  defeat  the  purposes  of  the 
Act,  but  also  to  aid  it  in  recommending  additional  legislation  relat- 
ing to  the  regtilation  of  interstate  commerce.  The  Court  refused 
to  sustain  this  contention. 

The  Commission  may  not  undertake  an  investigation  of  the  af- 
fairs of  a  carrier  on  complaint  of  a  stockholder,  in  order  to  obtain 
for  him  information  to  enable  him  to  prosecute  a  suit  in  equity; 
nor  will  it  do  so  of  its  own  motion  under  the  power  conferred  by 
Section  12,  where  it  does  not  appear  that  any  violation  of  the  Act 
has  been  committed  or  that  any  public  purpose  would  be  subserved 
by  such  investigation.^^ 

(92)  See  American  Warehousemen's  Asso.  v.  Illinois  Cent.  E.  Co.,  7 
I.  C.  C.  Rep.  556,  592,    (247). 

Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  220;  16  Sup.  Ct.  Rep. 
666;  40  L.  Ed.  940,    (122-D). 

I.  C.  C.  V.  Detroit,  G.  H.  &  M.  R.  Co.,  167  U.  S.  633,  646;  42  L.  Ed. 
306;  17  Sup.  Ct.  986,   (100-D). 

And  supra.  Chap.  XIX. 

(93)  La  Salle  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  610, 
612,    (651). 

(94)  For  provisions  of  the  Act  conferring  on  the  Commission  powers 
of  investigation  see  Sections  12  and  20,  supra,  pp.  18,  34. 

(95)  Harriman  v.  I.  C.  C,  211  U.  S.  407,  419,  (580-B),  reversing  I.  C. 
C.  V.  Harriman,  157  Fed.  432,  439,    (580-A). 

(96)  Manning  v.  Chicago  &  A.  R.  Co.,  13  I.  C.  C.  Rep.  125,  (585). 
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286.  Issuing  General   Orders. 

In  a  leading  case  ®^  the  Supreme  Court  stated  that  although  the 
Commission  had  authority  to  issue  general  orders  to  carriers,  in 
so  doing  it  must  have  in  view  the  promotion  of  commerce  and 
must  consider  the  welfare  of  carriers  as  well  as  that  of  shippers 
and  consumers,  and  that  such  orders  must  be  confined  to  the  ob- 
vious purposes  of  the  Act. 

The  Commission  probably  has  no  power  to  subject  a  carrier  to 
a  penalty  without  a  hearing  or  complaint.** 

287.  Power  to  Alter  or  ]y[odif7  its  own  Orders. 

Even  before  the  Amendment  of  1906  to  Section  16,  expressly 
authorizing  the  Commission  to  "suspend  or  modify  its  orders  upon 
such  notice  and  in  such  maimer  as  it  shall  deem  proper,"  the 
Commission  probably  had  this  power,  its  orders  being  essentially 
administrative  and  not  final  and  conclusive  like  a  Court's  decree.'* 

288.  Criminal  Proceedings. 

The  Commission  has  no  power  to  impose  on  a  carrier  a  fine  for 
violating  any  of  the  provisions  of  the  Act.    It  merely  advises  the 
United  States  Attorney  to  institute  proceedings.*'*'* 
[ 

289.  Expenses  of  the  -  Commission. 

The  Secretary  of  the  Commission  may  obtain  reimbursement 
for  telegrams  sent  on  the  business  of  the  Commission,  without 
giving  copies  to  the  Comptroller,  merely  by  securing  the  written 
approval  of  the  Chairman  of  the  Commission. i"* 

(97)  Tex  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  21«,  234;  16  Sup. 
Ct.  Rep.   666;    40   L.   Ed.   940,    (122D). 

(98)  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  216;  16  Sup.  Ot. 
Rep.  666;  40  L.  Ed.  940,   (122-D). 

(99)  See  I.  C.  C.  v.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  428,  (156-B). 

(100)  Slater  v.  Northern  Pac.  R.  Co.,  2  I.  C.  C.  Rep.  359,   (64). 
See  also  Page  v.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  148,  167, 

(180-A). 

Listman  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  8  I.  C.  C.  Rep.  47,  70, 
(257). 

Re  Rates,  etc.,  13  I.  C.  C.  Rep.  123,  212,   (1908). 

(101)  U.  S.  V.  Moseley,  187  U.  S.  322;  23  Sup.  Ct.  Rep.  90;  47  L. 
Ed.   198,    (1902). 
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290.    General  Attitude  of  the  Commission  (1) — To-ward  Shippers 
— Protecting  the  Weak  Against  the  Strong. 

(See  also  supra  Chap.  VIII,  §80,  et  seq). 

The  Commission  has  from  its  inception  placed  itself  on  the  side 
of  the  weak  as  against  the  strong,  and  as  protecting  the  small 
shipper  against  his  larger  and  more  powerful  competitor.  ^  The 
principal  evils  which  led  to  the  passage  of  the  Act  were  low  rates 
to  the  large  commercial  centers  in  preference  of  the  smaller  sur- 
rounding towns,  and  the  allowance  of  special  concessions  to  large 
shippers,  enabling  them  to  undersell  the  small  merchants  who  get 
no  rebates.  This  attitude  on  the  part  of  the  Commission  is  not 
therefore  unnatural. 

The  Commission  will  not  lend  its  aid  to  secure  privileges  which 
will  inure  to  the  benefit  of  large  shippers  as  against  smaller  ones. 
On  this  principle  the  Commission  has  refused  to  require  carriers 

(1)  Providence  Coal  Co.  v.  Providence  &,  W.  R.  Co.,  1  I.  C.  C  Rep. 
107,  117-118,   (17). 

Farmington  B.  of  Tr.  v.  Chicago,  M.  &  ISt.  P.  R.  Co.,  1  I.  C.  0.  Rep.  215, 
222,    (29). 

Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  2  I.  C.  C.  Rep.  389,  396,  (67) . 

Ee  Grand  Tr.  Ry.  of  Can.,  3  I.  C.  C.  Rep.  89,  (78). 

New  York  Pr.  Exch.  v.  Baltimore  &  0.  R.  Co.,  7  I.  C.  C.  Rep.  612,  683- 
684,  (252). 

Re  Cotton  Rates  by  K.  C.  M.  &  B.  R.  Co.,  8  I.  C.  C.Rep.  121,  133,  (261). 

Hampton  Bd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  R.  Co.,  8  I.  C.  C.  Rep.  503, 
523,  (281-A). 

Proctor  v.  Cincinnati,  H.  &  D.  R.  Co.,  9  I.  C.  C.  Rep.  440,  490,  (314-A). 

Planters'  Comp.  Co.  v.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  11  I.  C.  C.  Rep. 
382,  402-403,  (403). 
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to  allow  carload  rates  less  than  the  regular  rates  per  lOO  pounds.^ 
It  has  also  refused  to  compel  carriers  to  allow  reduced  rates  on 
articles  shipped  in  a  manner  making  the  cost  of  service  cheaper, 
where  this  method  was  available  only  to  a  few  large  shippers.*  So, 
where  it  has  appeared  that  the  relief  asked  would  tend  to  prevent 
a  monopoly  by  some  large  shipper,  the  Commission  will  be  found 
to  stretch  its  powers  to  prevent  this  result.* 

291.    iSaine  Subject — The  Commission  Seeks  to  Promote  the  Best 
Interest  of  Shippers. 

The  Commission  has  always  endeavored  to  promote  what  it 
considered  the  best  interest  of  shippers  and  of  the  public,  and  in  a 
number  of  cases  has  overlooked  or  refused  to  correct  apparent 
violations  of  the  Act  where  the  interest  of  shippers  did  not  de- 
mand it  or  seemed  to  require  the  continuance  of  the  questionable 
practice.  Thus  it  has  declined  to  order  a  reduction  in  rates  asked 
by  a  shipper,  the  enforcement  of  which  would  apparently  be  to 
his  ultimate  disadvantage." 

(2)  Brownell  v.  Columbus  &  C.  M.  E.  Co.,  5  I.  C.  C.  Rep.,  638,  654,  656, 
(167). 

Schumacher  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  61,  83, 
(172). 

Kindel  v.  Boston  &  A.  R.  Co.,  11  I.  C.  C.  Rep.  495,  506,  (412). 

See  also  Paper  Mills  Co.  v.  Penna.  R.  Co.,  12  I.  C.  C.  Rep.,  438,  (534). 

Milwaukee  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep.  28, 
(566). 

See  also  opinions  in  California  Com.  Ass'n.  v.  Wells,  Fargo  &  Co.,  14  1. 
C.  C.  Rep.  422,   (706). 

Export  Shipping  Co.  v.  Wabash  R.  Co.,  14  I.  C.  C.  Rep.  437,  (707). 

(3)  See  Planters'  Comp.  Co.  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.,  11  I. 
C.  C.  Rep.  382,  391,  420,  (402) . 

Also  cases  relating  to  tank  and  barrel  shipments  of  oil,  supra  §63  and 
151. 

(4)  See  Rice  v.  Western  N.  Y.  &  P.  R.  Co.,  2  I.  C.  C.  Rep.  389,  396 
(67). 

Preston  v.  Delaware,  L.  &  W.  R.  Co.  12  I.  C.  C.  Rep.  114,  (478). 

(5)  See  Johnston  Co.  v.  Wabash  R.  Co.,  et  al.,  12  I.  C.  C.  Rep.  51, 
(463). 

Johnston  Co.  v.  New  York  &  T.  S.  S.  Co.,  et  al.,  12  I.  C.  C.  Rep.  58, 
(464). 
See  also  supra  §189. 
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292.    Same  Subject— Spite  Cases  not  Favored — C9eaxi  Hands. 

The  Commission  has  not  favored  spite  cases,^  nor  suits  brought 
to  test  rates  in  which  the  complainant  has  no  real  interest  and 
which  do  not  appear  to  be  of  importance  to  the  public.'' 

The  principle  that  one  coming  into  equity  must  do  so  with 
clean  hands,  is  not  applied  by  the  Commission  where  the  interest 
of  other  shippers  or  of  the  general  public  is  involved.  In  most 
cases  before  the  Commission  public  considerations  are  paramount 
to  the  interest  of  the  individual  complainant.* 

283.    Same  Subject— Transactions  in  Ihial  Capacity  of  Carrier  and 
Shipper  or  Dealer  Closely  Scrutinized. 

As  indicated  in  a  prior  chapter,  the  Commission  will  closely 
scrutinize  a  transaction  by  which  a  shipper  undertakes  to  perform 
transportation  services  for  a  carrier  or  whereby  the  carrier  sells 
goods  to  a  shipper  or  performs  services  for  him  other  than  trans- 

(6)  Slater  v.  Northern  Pao.  K.  Co.,  2  I.  C.  C.  Rep.  359,   (64). 
Tileston  Mill  Co.  v.  Northern  Pac.  R.  Co.,  8  I.  C.  C.  Rep.   346,  363, 

(272). 

(7)  Harrell  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  27,  (1907). 
See  also  Kindel  v.  New  York,  N.  H.  &  H.  R.  Co.,  11  I.  C.  C.  Rep.  514, 

(413). 

(8)  See  Page  v.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  148,  1€7-168, 
(180-A). 

Cattle  Raisers'  Ass'n.  v.  Fort  W.  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep.  513, 
534-535,  (245-A). 

I.  C.  C.  V.  Southern  Pac.  Co.,  132  Fed.  829,  847,  (302-C),  (reversed  200 
U.  S.  536;  50  L.  Ed.  585;  26  Sup.  Ct.,  330,  (302-E),  but  not  on  this 
point) . 

Cf.,  however,  Chicago,  R.  I.  &  P.  R.  Co.  v.  Chicago  &  A.  R.  Co.,  3  I.  C. 
C.  Rep.  450,  462,  (90). 

See  also  Merchants'  Pr.  Co.  v.  North  Am.  Ins.  Co.,  151  U.  S.  368;  14 
Sup.  Ct.  367;  38  L.  Ed.  195,   (1894). 

Gardner  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.,  342,  351,  (355). 

Cf.  also  International  Coal  Mining  Co.  v.  Penna.  R.  Co.,  162  Fed.  996, 
(660),  where  Judge  Holland  held  that  a  shipper  was  not  entitled  to 
recover  damages  for  discrimination  on  account  of  rebates  paid  other  ship- 
pers during  years  when  he  himself  had  received  concessions,  although  to  a 
less  extent  than  those  allowed  his  competitors.  An  appeal  to  the  Circuit 
Court  of  Appeals  in  this  case  is  pending. 

A  shipper  is  not  prevented,  on  the  principle  of  estoppel,  from  recovering 
excessive  and  discriminating  charges  even  where  he  paid  them  seemingly 
voluntarily;   see  infra,  §312. 

See  also  supra,  §244,  n.90. 
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portation.  In  such  cases  the  burden  is  practically  on  the  parties 
to  such  transactions  to  show  that  they  are  bona  fide  and  are  not 
merely  devices  to  give  or  secure  concessions  in  transportation 
charges.^ 

294.  Same  Subject — Attitude  Toward  Carriers— Early  Cases. 

In  the  early  days  of  its  existence,  the  Commission  assumed  an 
attitude  somewhat  hostile  to  the  railroads,  regarding  it  as  its  func- 
tion rather  to  protect  the  shipper  against  his  natural  enemy,  the 
carrier,  than  to  promote  equitable  relations  between  the  two. 

This  attitude  was  largely  the  result  of  the  high-handed  way  in 
which  the  railroads  treated  the  Commission,  owing  to  the  lack  of 
power  on  the  part  of  the  Commission  to  enforce  its  own  orders, 
and  to  ,the  continual  refusal  by  the  Courts  to  enforce  them  be- 
cause of  the  Commission's  misconstructions  of  the  law.  Dur- 
ing the  first  fifteen  years  of  the  Commission's  existence  also, 
public  opinion  was  rather  indifferent  to  the  grievances  of  ship- 
pers or  to  the  abuses  by. carriers.  Until  recently,  the  powerful 
weapon  of  publicity,  which  with  public  opinion  in  a  proper  state 
is  of  more  value  than  the  power  to  fix  rates,  was  entirely  insuffi- 
cient to  produce  on  the  part  of  the  railroads  that  respect  for  the 
Commission  which  they  would  naturally  have  for  a  body  with 
power  to  enforce  its  orders  and  with  the  public  behind  it  ready  to 
pass  radical  laws  on  the  slightest  provocation. 

295.  Same  Subject — Alteration  of  Such.  Attitude  in  Becent  Tears 

— Eoctravagant  Competitiou  not  Favored. 

During  later  years,  however,  since  the  decisions  of  the  Supreme 
Court  requiring  the  consideration  of  the  carrier's  interest  as 
well  as  that  of  the  shipper  in  passing  on  the  justice  of  rates,  since 
the  acquisition  of  new  powers  by  the  Commission  and  since  the 
change  in  public  opinion,  the  attitude  both  of  the  carriers  toward 
the  Commission  and  of  the  'Commission  toward  the  carriers  has 
greatly  changed  and  the  interest  of  the  carrier  now  receives  con- 
sideration as  well  as  that  of  the  shipper  and  the  general  public.^" 

(9)  See  supra,  Chapter  XIV,  §162  et  seq. 

(10)  See  Danville  v.  Southern  E.  Co.,  8  I.  C.  C.  Rep.  409,  431,  439, 
(277-A). 

Hampton  B'd.  of  Tr.  v.  Nashville,  C.  &  St.  L.  E.  Co.,  8  I.  C.  C.  Rep.  503, 
529,  (281-A). 
See  also  supra  §83. 
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The  Commission  has  never  favored  extravagant  competition 
among  carriers,  such  as  would  produce  unduly  low  rates,  ruinous 
to  the  stockholders.  1* 

296.    Wliere  the  Carriers  are  Evidently  Desirous  of  Complying 
■with  the  Law  the  Commission  will  not  TJaually  Interfere. 

Where  it  appears  in  a  given  case  that  the  defendant  carrier  is 
desirous  of  treating  all  shippers  fairly,  the  Commission  will  often 
refuse  to  issue  an  order  against  it,  although  such  would  be 
proper  on  principle,  deeming  it  to  be  for  the  best  interest  of  the 
public  that  the  railroad  be  trusted  voluntarily  to  adjust  the  griev- 
ances complained  of,  on  their  being  called  to  its  attention.  ^^ 

Similarly,  the  Commission,  until  recently,  refused  to  issue  an 
order  against  a  carrier  which  had  conceded  the  relief  prayed  for 
after  the  filing  of  the  complaint  and  before  a  decision  of  the  case. 
Where  in  such  cases  reparation  was  asked  for  past  overcharges 
or  discriminations,  it  held  the  case  open  for  proof  of  damages,  but 
without  issuing  an  order  requiring  the  continuance  of  the  altered 
rates.i'  By  an  Administrative  Ruling,  however,  on  January  6th, 
1908  (No.  14),  the  Commission  adopted  the  practice  in  such 
cases  of  issuing  an  order  directing  the  maintenance  of  the  reduced 
rate  as  a  maximum  for  two  years  from  the  date  of  the  order  in 
cases  arising  on  formal  complaints,  and  for  one  year  in  special 
reparation  cases. 

(11)  See  Gerke  Co.  v.  Louisville  &  N.  R.  Co.,  5  I.  C.  C.  Rep.  596,  606, 
(164). 

Re  Canadian  Pac.  Pass.  Rate.  Diff.,  8  I.  C.  C.  Rep.  71,  83,   (258). 
Holdzkom  v.  Michigan  Cent.  R.  Co.,  9  I.  C.  C.  Rep.  42,  53,   (292). 
Farrar  v.  .Southern  R.  Co.,  11  I.  C.  C.  Rep.  640,  648,   (434). 

(12)  Re  Transportation  of  Fruit,  11  I.  C.  C.  Rep.  129,  143,  (357-B). 
Kindel  v.  Atchison,  T.  &  8.  F.  R.  Co.,  9  I.  C.  C.  Rep.  606,  619,  (327). 
Cincinnati  Ch.  of  Com.  v.  Baltimore  &  O.  S.  W.  R.  Co.,  10  I.  C.  C.  Rep. 

378,  384,  (358). 

(13)  See  cases  cited  by  Bragg,  C,  in  New  York  Bd.  of  Tr.  &  Trans.,  et 
al.,  V.  Penna.  R.  Co.,  et  al.,  4  I.  C.  C.  Rep.  447,  at  page  520,  (122-A). 

Also  Fulton  V.  Chicago,  St.  P.,  M  &  0.  R.  Co.,  1  I.  C.  C.  Rep.  104,  (16) . 
Bishop  V.  Duval,  Receiver,  3  I.  C.  C.  Rep.  128,  ( 1889 ) . 
Lincoln  Bd.  of  Tr.  v.  Union  Pac.  R.  Co.,  3  I.  C.  C.  Rep.  221,  (1889). 
Penna.  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.,  3  I.  C.  C.  Rep.  223,  (1889). 
New  Orleans  Cot.  Exch.  v.  Louisville,  N.  O.  &  T.  Co.,  4  I.  C.  C.  Rep.  694, 
(1891). 
Michigan  Box  Co.  v.  Flint  &  P.  M.  R.  Co.,  6  I.  C.  C.  Rep.  335,  (196). 
Re  111.  Cent.  R.  Co.,  6  I.  C.  C.  Rep.  624,  (1896). 


PRACTICE  BEFORE  THE   COMMISSION.  413 

297.    Frooeduire  Before  the  Comanission. 

(See  Kules  of  Practice,  Appendix). 

Proceedings  before  the  Commission  are  conducted  in  the 
simplest  form  consistent  with  certainty  and  justice. i*     Actions 

Boyer  v.  Chesapeake,  0.  &  S.  W.  R.  Co.,  7  I.  C.  C.  Rep.  55,  (317). 

Freeman  v.  Atchison,  T.  &  S.  F.  R.  Co.,  7  I.  C.  C.  Rep.  202,  (225). 

Payne  Bros.  &  Co.  v.  Lehigh  Val.  R.  Co.,  7  I.  C.  C.  Rep.  218,   (228). 

Montell  V.  Baltimore  &  0.  R.  Co.,  7  I.  C.  C.  Rep.  412,  428-429,   (241). 

Sayles  v.  New  York,  K.  H.  &  H.  R.  Co.,  9  I.  C.  C.  Rep.  492,   (1903). 

Wichita  v.  Atchison  T.  &  S.  F.  R.  Co.,  9  I.  C.  C.  Rep.  507,  (1903). 

Paxton  Tie  Co.  v  Detroit  So.  R.  Co.,  10  I.  C.  C.  Rep.  422,  (363). 

Re  Corn  Rates,  11  I.  C.  C.  Rep.  227,   (1905). 

Ohsman  v.  Chicago,  R.  I.  &  P.  R.  Co.,  12  I.  C.  C.  Rep.  63,   (1907). 

McRae  Grocery  Co.  v.  Southern  Ry.  Co.,  et  al.,  12  I.  C.  C.  Rep.  83,  (1907). 

Holcomb-Hayes  Co.  v.  Illinois  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  128,  (1907). 

Hale-Halsell  Grocery  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep. 
136,   (1907). 

Payne  v.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  190,   (1907). 

Lead  Com.  Club  v.  Chicago  &  N.  W.  R.  Co.,  12  I.  C.  C.  Rep.  460,  ( 1907 ) . 

Cf.  also  MacLoon  v.  Chicago  &  N.  W.  R.  Co.,  5  I.  C.  C.  Rep.  84,  (141). 

The  same  practice  has  been  followed  where  there  had  been  a  substantial 
reduction  in  the  rate  since  the  filing  of  the  complaint,  although  the  entire 
relief  prayed  for  was  not  conceded. 

Morrell  v.  Union  Pac.  R.  Co.,  6  I.  C.  C.  Rep.  121,  130,  (176). 

In  certain  instances,  however,  where  the  carrier  has  assumed  a  hostile  at- 
titude, an  order  has  been  issued  requiring  the  continuance  of  the  altered 
rates.  Blackwell  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  23, 
(456). 

(See  also  Hope  Lumber  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C. 
Rep.  191,    (1907). 

Riddle  v.  New  York,  L.  E.  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  594,  607, 
(43). 

Merchants  Tr.  Ass'n.  v.  Pac.  Exp.  Co.,  13  I.  C.  C.  Rep.  131,  133,  (1908). 

See  also  the  following,  where  the  complaint  has  been  dismissed  without 
prejudice,  at  the  request  of  the  complainant: 

Wilhoit  V.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  139,  (482). 

National  Petrol.  Ass'n.  v.  P.  R.  R.  Co.,  12  I.  C.  C.  Rep.  151,  153,  (1907). 

Kalamazoo  Tank  Co.  v.  Michigan  Cent.  R.  Co.,  12  I.  C.  C.  Rep.  154, 
(1907),   (reparation  here  awarded). 

Miller  Bros.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  157,  (1907). 

Wilhoit  V.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  158,  (1907). 

Amarillo  Gas  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  209, 
(1907). 

Sioux  City  Com.  CI.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  12  I.  C.  C. 
Rep.  253,  (1907). 

(14)     Re  Procedure,  1  L  C.  C.  Rep.  223,  224,  (1887). 
1st  Ann.  Rep.,  1  I.  C.  C.  Rep.  299. 
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inter  partes  are  begun  by  petition  or  complaint  as  required  by  Sec- 
tion 13  of  the  Act.^*  No  formal  recording  of  appearance  is  nec- 
essary.i* 

Actions  before  the  Commission  are  of  two  kinds,  those  involving 
individual  complaints,  and  those  presenting  a  public  grievance. 
Any  person,  corporation  or  association  may  call  the  Commission's 
attention  to  the  latter  class  of  complaint.!^    In  such  cases,  where 

(15)     Sec.  13  is  a3  follows: 

"That  any  person,  firm,  corporation,  or  association,  or  any  mercantile, 
agricultural,  or  manufacturing  society,  or  any  body  politic  or  municipal 
organization  complaining  of  anything  done  or  omitted  to  be  done  by  any 
common  carrier  subject  to  the  provisions  of  this  Act  in  contravention  of 
the  provisions  thereof,  may  apply  to  said  Commission  by  petition,  which 
briefly  state  the  facts;  whereupon  a  statement  of  the  charges  thus  made 
shall  be  forwarded  by  the  Commission  to  such  common  carrier,  who  shall 
be  called  upon  to  satisfy  the  complaint  or  to  answer  the  same  in  writing 
within  a  reasonable  time,  to  be  specified  by  the  Commission.  If  such  com- 
mon carrier,  within  the  time  specified,  shall  make  reparation  for  the  in- 
jury alleged  to  have  been  done,  said  carrier  shall  be  relieved  of  liability 
to  the  complainant  only  for  the  particular  violation  of  law  thus  complained 
of.  If  such  carrier  shall  not  satisfy  the  complaint  within  the  time  speci- 
fied, or  there  shall  appear  to  be  any  reasonable  ground  for  investigating 
said  complaint,  it  shall  be  the  duty  of  the  Commission  to  investigate  the 
matters  complained  of  in  such  manner  and  by  such  means  as  it  shall  deem 
proper. 

"Said  Commission  shall  in  like  manner  investigate  any  complaint  for- 
warded by  the  railroad  commissioner  or  railroad  commission  of  any 
State  or  Territory,  at  the  request  of  such  commissioner  or  commission,  and 
may  institute  any  inquiry  on  its  own  motion  in  the  same  manner  and  to  the 
same  effect  as  though  complaint  had  been  made. 

"No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence  of 
direct  damage  to  the  complainant." 

Section  17  also  provides  as  follows: 

"That  the  Commission  may  conduct  its  proceedings  in  such  maimer  as 
will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends  of 
justice.  .  .  .  Said  Commission  may,  from  time  to  time,  make  or  amend 
such  general  rules  or  orders  as  may  be  requisite  for  the  order  and  regula- 
tion of  proceedings  before  it,  including  forms  of  notices  and  the  service 
thereof,  vhich  shall  conform,  as  nearly  as  may  be,  to  those  in  use  in  the 
courts  of  the  United  States.  Any  party  may  appear  before  said  Commis- 
sion and  be  heard,  in  person  or  by  attorney.     .     .     ." 

(1«)     Re  Food  Products  Rates,  4  I.  C.  C.  Rep.  116,  123,  (1890). 

(17)  American  Warehousemen's  Ass'n.  v.  Illinois  Cent.  R.  Co.,  7  I.  C. 
C.  Rep.  556,  559-560,   (247). 
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the  real  complainant  is  the  general  community,  the  Commission 
will  investigate  the  whole  system  of  rates  in  which  the  community 
is  interested.18 

ijgs.    Parties  Camiplalnaivt. 

Rule  of  Practice  No.  II  provides  as  follows : 

"Any  person,  firm,  company,  corporation,  or  association,  mer- 
cantile, agricultural,  or  manufacturing  society,  body  politic  or 
municipal  organization,  or  any  common  carrier,  or  the  railroad 
commissioner  or  commission  of  any  State  or  Territory,  may  com- 
plain to  the  Commission  by  petition,  of  an)^hing  done,  or  omitted 
to  be  done,  in  violation  of  the  provisions  of  the  Act  to  Regulate 
Commerce  by  any  common  carrier  or  carriers  or  other  parties 
subject  to  the  provisions  of  said  Act " 

A  voluntary  association  of  individuals  engaged  in  an  industrial 
pursuit,  although  unincorporated,  may  properly  bring  a  com- 
plaint, i^  The  same  is  true  of  a  State  Railroad  Commission.20 
The  dissolution  of  such  an  association  while  the  case  is  pending 

Cf.  also  Boston  &  A.  E.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.,  158, 
171,   (24). 
No  order  can  be  issued  upon  an  informal  complaint  and  inquiry. 
Re  Proposed  Adv.  in  Frt.  Rates,  91.  C.  C.  Rep.  382,  439,  (313). 
16th  Ann.  Rep.  17. 
But  see  Re  Allowances  for  Transportation,  14  I.  C.  C.  Rep.  619,  (725). 

(18)  Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  458,  479, 
(200). 

(19)  Vermont  St.  Gr.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158,  (24). 
Boston  Fruit  &  Pr.  Ex.  v.  New  York  &  N.  E.  R.  Co.,  4  I.  C.  C.  Rep.  664, 

(128-A). 

Milk  Producers'  Ass'n.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92, 
162-3,  (220). 

Cattle  Raisers'  Ass'n.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  I.  C.  C.  Rep.  513, 
534,   (245-A). 

Chicago  live  Stock  Exeh.  v.  Chicago,  G.  W.  E.  Co.,  10  I.  C.  C.  Rep.  428, 
447,   (364-A). 

Forest  City  Fr.  Bur.  v.  Atiti  Arbor  R.  Co.,  13  I.  C.  C.  Rep.  109,  114,  118, 
296,  (582). 

In  the  case  last  cited  it  was  held  that  the  fact  that  complainant  could 
not  be  made  to  answer  in  costs  if  defeated  on  appeal  was  not  a  valid 
objection  to  its  bringing  the  complaint  before  the  Commission 

California  Com.  Ass'n.  v.  Wells,  Fargo  &  Co.,  14  I.  C.  C.  Rep.  422,  425, 
(706). 

(20)  Trammell  v.  Clyde  S.  S.  Co.,  5  I.  C.  C.  Rep.  324,  (154-A). 
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before  the  Commission  does  not  affect  the  power  of  the  Commis- 
sion to  entertain  the  complaint  and  decide  it-^i 

Commission  merchants  are  proper  parties  to  bring  a  complaint 
with  reference  to  rates  in  which  they  are  interested.22  An  indi- 
vidual may  institute  a  complaint  in  the  name  of  a  company  to 
whose  business  he  has  succeeded.^* 

299.    ULast  Damage  to  Complainant  Appear  P 

Section  13  of  the  Act  expressly  provides  that  "no  complaint 
shall  at  any  time  be  dismissed  because  of  the  absence  of  direct 
damage  to  the  complainant."  Where  a  complaint  is  really  on  be- 
half of  the  general  public  or  of  a  particular  community,  this  pro- 
vision is  directly  applicable,^*  but  it  would  seem  that  some  injury, 
either  public  or  private,  must  appear  to  induce  the  Commission 
and  the  courts  to  investigate  the  cause  of  complaint.*^  Where, 
however,  a  party  brings  before  the  Commission  a  grievance  of  a 
strictly  private  nature,  no  public  rights  being  involved,  it  would 
appear  that,  in  order  to  secure  the  aid  of  the  Commission,  the  com- 
plainant must  show  some  actual  injury  to  himself.^^  So,  also,  in 
actions  for  discriminations  among  individuals  or  preferences 
among  localities,  the  complainant  must  show  that  he,  or  the  lo- 

(21)  Florida  E.  Com.  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C.  Rep. 
13,   (137). 

(22)  James  v.  Canadian  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  612,  615,  (165). 

(23)  Savery  v.  New  York,  C.  &  H.  R.  R.  Co.,  2  I.  C.  C.  Rep.  338,  343, 
346,  (63). 

(24)  I.  C.  C.  V.  Baird,  194  U.  S.  25,  39;  24  Sup.  Ct.  563;  48  L.  Ed. 
860,   (318-B). 

I.  C.  C.  V.  Detroit,  G.  H.  &  M.  R.  Co.,  57  Fed.  1005,  1008,  (100-B). 
(The  Supreme  Court  iiltimately  refused  to  sustain  the  decree  issued  in  this 
case,  but  not  on  the  point  for  which  it  is  here  cited). 

Re  Grand  Tr.  Ry.  of  Canada,  3  I.  C.  C.  Rep.  89,  109,  (78). 

Kindel  v.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  608,  623,  (288). 

(25)  I.  C.  C.  V.  Baltimore  &  O.  R.  Co.,  43  Fed.  37,  48,  (91-B);  (145 
U,  S.  263;  36  L.  Ed.  699;  12  Sup.  Ct.  844),   (91-C). 

(26)  See  Ottinger  v.  Southern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  144,  (20). 
Boston  &  A.  R.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158,  172,  (24). 
Milk  Prod.  Ass'n.  v.  Delaware,  L.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  92,  164,. 

(220). 
McGrew  v.  Missouri  Pac.  R.  Co.,  8  I.  C.  C.  Rep.  630,  641,  (289). 
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cality  which  he  represents,  is  actually  harmed  by  the  carrier's 
course  of  action.^^ 

300.  InvestigatioiLB  by  the  Oommissioii  of  its  Own  Motion. 

Section  13  of  the  Act  gives  the  Commission  authority  to  in- 
stitute, on  its  own  motion,  investigations  which  it  may  see  fit. 
Where  carriers  proposed  to  make  an  advance  in  the  rate  on  a 
staple  commodity  affecting  a  large  community,  the  Commission 
proceeded  to  investigate  the  justice  of  the  advance  on  receipt  of 
the  tariff.28 

Such  an  investigation  will  not  be  made  where  it  appears  that 
the  carrier  is  in  good  faith  doing  its  best  to  rectify  abuses  which 
have  been  called  to  its  attention.^^ 

Where  a  complainant  fails  to  make  out  a  private  grievance,  the 
Commission  may  nevertheless  retain  the  case  to  investigate  and 
correct  violations  of  the  Act  which  are  revealed  by  the  testi- 
mony.^" 

301.  Parties  Defendant. 

(See  Rule  of  Practice  No.  11,  infra,  Appendix  A;  also  supra,  §44  and 
infra  §§324  and  349). 

The  question  as  to  who  are  proper  or  necessary  parties  defen- 
dant in  actions  before  the  Commission  has  most  frequently  arisen 

(27)  Savannah  Bur.  of  Frt.  v.  Charleston  &  S.  R.  Co.,  7  I.  C.  C.  601, 
611,  (250). 

Cowan  V.  Bond,  39  Fed.  54,  (80). 

Knudsen  Co.  v.  Michigan  C.  R.  Co.,  148  Fed.  968,  974;  79  C.  C.  A.  46, 
(441). 

See  also  Allen  v.  Oregon  R.  &  N.  Co.,  98  Fed.  16,  22-3,  (270). 

And  ef.  Penn  Ref.  Co.  v.  Western  N.  Y.  &  P.  R.  Co.,  208  U.  S.  208,  220-1 ; 
23  Sup.  Ct.  268;  52  L.  Ed.  493,   (155-F). 
■  Howell  V.  New  York',  L.  E.  &  W.  R.  Co.,  2  I.  C.  C.  Rep.  272,  299,  (59). 

Lippman  v.  Illinois  Cent.  R.  Co.,  2  I.  C.  C.  Rep.  584,  587,  (73). 

(28)  Re  Proposed  Adv.  in  Frt.  Rates,  9  I.  C.  C.  Rep.  382,  437,  (313). 
See  also  Re  Tariff  &  Classifications  of  Atlanta  &  W.  P.  R.  Co.,  3  I.  C.  C. 

Rep.  19,  (1889). 

(29)  McMillan  v.  Western  CI.  Com.,  4  I.  C.  C.  Rep.  276,  (118). 

(30)  Smith  v.  Northern  Pac  R.  Co.,  1  I.  C.  C.  Rep.  208,  (28). 
Cf.  Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  3  I.  C.  C.  Rep.  87,  (1889). 
Heard  v.  Georgia  R.  Co.,  3  I.  C.  C.  Rep.  Ill,  122,  (79). 

See  also  Manning  v.  Chicago  &  A.  R.  Co.,  13  I.  C.  C.  Rep.  125,  (585). 
I.  0.  C.  V.  Harriman,  157   Fed.  432,    (580-A) ;   Harriman  v.  I.  C.  C, 
211  U.  S.  407,    (580-B). 

27 
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in  proceedings  to  test  the  propriety  of  through  joint  rates.  The 
Commission  has  repeatedly  held  that  it  will  not  pass  on  the  rea- 
sonableness of  such  a  rate  unless  all  the  carriers,  parties  to  it,  be 
joined  as  defendants.^^  In  some  such  cases,  however,  it  has  issued 
an  order  directed  to  the  carriers  actually  parties  and  provided  that 
the  order  be  served  on  the  other  carriers  thereby  affected  and  that 
they  be  directed  to  appear  by  a  day  certain  and  show  cause  why 
they  should  not  also  be  bound  by  the  order.*^  In  one  case  the 
Commission  held  that  a  proceeding  to  test  the  propriety  of  the 
classification  of  a  given  commodity  could  be  sustained  against  the 
initial  carrier  alone  without  the  joinder  of  connecting  lines,  dis- 
tinguishing such  a  case  from  one  to  test  the  reasonableness  of 
through  joint  rates.*^ 

.,..-,1  '  ■    ' 

■"    (31)     Allen  v.  I/.  N.  A.  &  C.  R.  Co.,  1  I,  C.  C.  Rep.  199,   (27). 

Cf.  Boston  &  A.  R.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158,  (24). 

New  Orleans  Cot.  Exch.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  2  I.  0.  C. 
Rep.  375,  385,  (66). 

Michigan  Congress  Water  Co.  v.  Chicago  &  G.  T.  R.  Co.,  2  I.  C.  C.  R^. 
594,  601,  and  cases  cited,  (74). 
Kentucky  &  Ind.  Br  Co.  v.  Louisville  &  N.  R.  Co.,  2  I.  C.  C.  Rep.  162, 

217-218,   (57-A). 

Minneapolis  Ch.  of  Com.  v.  Great  Nor.  R.  Co.,  5  I.  C.  C.  Rep.  571,  580, 
(163). 

Johnston  Co.  v.  Wabash  R.  Co.,  12  I.  C.  C.  Rep.  51,  57,  (463). 
Cf.  also  Cattle  Raisers'  Ass'n.  v.  Chicago,  B.  &  Q.  R.  Co.,  10  I.  C.  0. 
Rep.  83,  110,   (245-F). 

National  Petroleum  Ass'n.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  14  I.  C.  C. 
Rep.  284,   (693). 

Anthony  v.  Phila.  &  P.  R.  R.  Co.,  14  I.  C.  C.  Rep.  581,  (722). 

Allen  V.  Oregon  R.  &  N.  Co.,  98  Fed.  16,  21;  106  Fed.  265,  (270). 

Tex.  &  Pae.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  255;  16  Sup.  Ct.  666; 
40  L.  Ed.  940,   (123-D). 

I.  0.  C.  V.  Southern  Pac.  Co.,  123  Fed.  597,  (302-B). 

(32)  Hamilton  v.  Chattanooga  R.  &  0.  R.  Co.,  4  I.  C.  C.  Rep.  686, 
693,  (129). 

■  Toledo  Pr.  Ex.  v.  Lake  Sh.  &  M.  S.  R.  Co.,  5  I.  C.  C.  Rep.  166,  191-2, 
(146). 

(33)  Hurlburt  v.  Lake  S.  &  M.  S.  R.  Co.,  2  I.  C.  C.  Rep.  122,  (52). 
Cf.  Page  V.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  548,  555,  (180-C). 
I.  C.  C.  V.  Southern  Pac.  Co.,  123  Fed.  597,  599,  (302-B). 
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A  connecting  carrier  is  not  responsible  for  discriminations  by 
the  initial  road  in  the  distribution  of  cars.** 

All  roads  parties  to  a  through  haul  are  severally  responsible  for 
the  reasonableness  of  through  rates  ^^  and  for  the  observance  of 
such,  even  beyond  their  individual  lines. ^^ 

A  boat  line  joining  with  rail  connections  in  through  rates  is  sub- 
ject to  the  Act,  although  it  is  used  by  practically  but  one  shipper, 
provided  it  is  open  to  all  who  desire  to  employ  it.*'' 

Failure  to  join  as  a  party  defendant  a  road  controlled  wholly 
by  one  of  the  defendants  is  not  a  ground  for  objection  by  the 
latter.38 

A  Stockyard  Company  which  does  not  itself  haul  live  stock, 
merely  making  a  charge  per  car  against  the  railroad  doing  the 
hauling,  is  not  subject  to  the  regulation  of  the  Commission  as  to 
rates  for  transporting  live  stock,  although  it  does  itself  transport 
dead  freight.*® 

Where  a  Holding  Company  controlled  an  extensive  railroad 
system,  including  a  Terminal  Company  which  had  made  an  ex- 
clusive lease  of  dockage  facilities  to  a  favored  shipper,  the  Com- 
mission held  that  Holding  and  Terminal  Companies  were  proper 
parties  to  proceedings  designed  to  compel  the  cessation  of  the 

(34)  Penn  Ref.  Co.  v.  Western  N.  Y.  &  P.  R.  Co.,  208  U.  S.  208, 
221-2;  23  Sup.  Ct.  268;  52  L.  Ed.  493,    (155-F). 

Reversing  Indep.  Ref.  Assn.  v.  Western  N.  Y.  &  P.  R.  Co.,  6  I.  C.  C.  Rep. 
378,385,  (155-C). 

(35)  Cineinnati  Frt.  Bur.  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.,  6  I. 
C.  0.  Rep.  195,  232,  (183-A). 

(36)  U.  S.  V.  Standard  Oil  Co.,  148  Fed.  719,  721,   (447). 

Cf.,  however.  Crews  v.  Richmond  &  D.  R.  Co.,  1  I.  C.  C.  Rep.  401,  414- 
416,    (36). 

(37)  Re  Transportation  of  Salt,  10  I.  C.  C.  Rep.  148,  165,  (342). 

(38)  Lincoln  Creamery  v.  Union  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  156, 
(145). 

Wichita  v.  Atchison,  T.  &  S.  F.  R.  R.  Co.,  9  I.  C.  C.  Rep.  534,  557, 
(322). 

See  also  Brady  v.  Penna.  R.  Co.,  2  I.  C.  C.  Rep.  131,  139,  (53). 

Riddle  &  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  594,  601- 
602,   (43). 

(39)  Cattle  Raisers'  Ass'o.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  I.  C.  C. 
Rep.  513,  536,  (245-A). 
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alleged  preference  to  the  lessee,  although  neither  considered  alone 
would  come  within  the  definition  of  a  common  carrier.*" 

A  carrier  is  responsible  for  rates  charged  for  icing  by  a  Re- 
frigerator Car  Company  with  which  it  has  an  exclusive  contract, 
where  icing  is  necessary  to  the  transportation.*  i 

As  to  whether  a  lessor  company  is  responsible  for  the  rates 
charged  by  its  lessee  there  would  seem  to  be  some  doubt.*^ 

In  proceedings  brought  to  test  the  propriety  of  the  relation  of 
rates  to  competing  points,  all  localities  affected  by  a  change  of 
tbe  existing  rate  relation  should  be  represented.** 

The  appointment  of  a  receiver  for  one  of  the  defendants  during 
the  pendency  of  the  proceedings  does  not  affect  the  validity  of  the 
proceedings  against  such  defendant.** 

Persons  or  carriers  not  parties  may  intervene  on  presenting  a 
proper  petition.*^ 

(40)  Eichenberg  v.  Southern  Pac.  Co.,  14  I.  C.  C.  Rep.  250,   (691). 

(41)  Re  Transportation  of  Fruit,  10  I.  C.  C.  Rep.  360,  (357-A)  ;  11 
I.   C.   C.   Rep.    129,    137,    (357-B). 

(42)  See  Western  N.  Y.  &  P.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed.  343, 
357-358,  (155-E),  in  support  of  the  view  that  the  lessor  is  not  responsible 
in  such  cases. 

The  following  decisions  by  the  Commission  take  the  opposite  view: 

Boston  &  A.  R.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158,  176,  (24). 

Alford  V.  Chicago,  R.  I.  &  P.  R.  Co.,  3  I.  C.  C.  Rep.  519,  528,  (95). 

Re  Transportation  of  Fruit,  11   I.   C.  C.  Rep.   129,  137,    (357-B). 

Indep.  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  378,  387, 
(155-C). 

The  federal  decision  above  cited  reversed  tue  Commission  in  the  Inde- 
pendent Refiners'  case. 

(43)  Harwell  v.  Col.  &  W.  R.  Co.,  1  I.  C.  C.  Rep.  236,  250,   (31). 

(44)  Trammell  v.  Clyde  S.  S.  Co.,  5  I.  C.  C.  Rep.  324,  331,  (154-A). 
Loud  v.  South  Car.  R.  Co.,  5  I.  C.  C.  Rep.  529,  ( 161 ) . 

Troy  Bd.  of  Tr.  v.  Alabama  Mid.  R.  Co.,  6  I.  C.  C.  Rep.  1,  9,  (170-A). 
Evans  v.  Union  Pacific  R.  Co.,  6  I.  C.  C.  Rep.  520,  627,   (203). 
Cf.  also  Reynolds  v.  Western  N.  Y.  &  P.  R.  Co.,  1  I.  C.  C.  Rep.  347, 
(1887). 
Ruttle  V.  Pere  M.  R.  Co.,  13  I.  C.  C.  Rep.  179,  186,   (595). 
Western  N.  Y.  &  P.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed.  343,  346,  (155-B). 
See  also  Rule  of  Practice,  No.  II,  infra.  Appendix. 

(45)  Rule  of  Practice,  No.  II. 
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302.    Pleadings. 

(For  Bules  of  Practice  and  Forms,  see  Appendix). 

The  petition  or  complaint,  although  properly  simple  in  form, 
must  be  specific  and  must  set  out  all  the  essential  ingredients  of 
the  cause  of  action  relied  on.**  It  should  specify  particularly  the 
rates  complained  of  and  the  carriers  who  are  exacting  them.*^ 

Rule  of  Practice  No.  Ill,  relating  to  Complaints,  is  as  follows : 

"'Complaints  must  be  by  petition  setting  forth  briefly  the  facts 
claimed  to  constitute  a  violation  of  the  law.  The  name  of  the  car- 
rier or  carriers  complained  against  must  be  stated  in  full,  and 
the  address  of  the  petitioner,  with  the  name  and  address  of  his 
attorney  or  counsel,  if  any,  must  appear  upon  the  petition.  The 
petition  need  not  be  verified.  The  complainant  must  furnish  as 
many  copies  of  the  petition  as  there  may  be  parties  complained 
against  to  be  served  and  three  additional  copies  for  the  use  of  the 
Commission. 

"The  Commission  will  cause  a  copy  of  the  petition,  with  notice 
to  satisfy  or  answer  the  same  within  a  specified  time,  to  be  served 
personally  or  by  mail,  in  its  discretion,  upon  each  defendant." 

Rule  of  Practice  No.  IV,  relating  to  Answers,  is  as  follows : 

"A  defendant  must  answer  within  twenty  days  from  the  date  of 
the  notice  above  provided  for,  but  the  Commission  may,  in  a  par- 
ticular case,  require  the  answer  to  be  filed  within  a  shorter  time. 
The  time  prescribed  in  any  case  may  be  extended,  upon  good 
cause  shown,  by  the  Commission.  The  original  answer  must  be 
filed  with  the  Secretary  of  the  Commission  at  its  office  in  Wash- 
ington, and  a  copy  thereof  at  the  same  time  served  by  the  defen- 
dant, personally  or  by  mail,  upon  the  complainant,  who  must 
forthwith  notify  the  Secretary  of  its  receipt.     The  answer  must 

(46)  See  Delaware  St.  Gr.  v.  New  York,  P.  &  N.  E.  Co.,  2  I.  C.  C. 
Rep.  309,  310,   (1888). 

White  V.  Michigan  Cent.  R.  Co.,  3  I.  0.  C.  Rep.  281,  (88) . 

See  also  San  Bernardino  Bd.  of  Tr.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  4  I. 
C.  C.  Rep.  104,  111,   (110-A). 

King  V.  New  York,  N.  H.  &  H.  R.  Co.,  4  I.  C.  C.  Rep.  251,  260,   (116). 

(47)'  Nat.  Petroleum  As.  v.  Ann  Arbor  R.  Co.,  14  I.  C.  C.  Rep.  272, 
284,  (692). 

See  also  Nobles  Bros.  v.  Fort  W.  &  D.  R.  Co.,  12  I.  C.  0.  Rep.  242,  243, 
(505). 

Roswell  Com.  CI.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.  339, 
346,  (518). 
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specifically  admit  or  deny  the  material  allegations  of  the  petition, 
and  also  set  forth  the  facts  which  will  be  relied  upon  to  support 
any  such  denial.  If  a  defendant  shall  make  satisfaction  before 
answering,  a  written  acknowledgment  thereof,  showing  the  char- 
acter and  extent  of  the  satisfaction  given,  must  be  filed  by  the 
complainant,  and  in  that  case  the  fact  and  manner  of  satisfaction, 
without  other  matter,  may  be  set  forth  in  the  answer.  If  satis- 
faction be  made  after  the  filing  and  service  of  an  answer,  such 
written  acknowledgment  must  also  be  filed  by  the  complainant, 
and  a  supplemental  answer  setting  forth  the  fact  and  manner 
of  satisfaction  must  be  filed  by  the  defendant." 

The  answer  should  be  especially  full  in  stating  facts  within  the 
carrier's  peculiar  knowledge.*^ 

Instead  of  answering  or  formally  demurring,  a  defendant  who 
deems  the  petition  insufficient  to  show  a  cause  of  action  may  serve 
on  the  defendant  and  file  with  the  Commission  a  notice  of  hear- 
ing on  the  petition  alone.  The  filing  of  an  answer  does  not,  how- 
ever, amount  to  an  admission  of  the  sufficiency  of  the  petition, 
and  a  motion  to  dismiss  may,  after  answer  filed,  be  made  at  the 
hearing.*® 

No  replication  is  required  or  permitted.^** 

Amendments  are  liberally  allowed,  but  an  amendment  will  not 
be  permitted  which  introduces  a  new  and  distinct  cause  of 
action.''! 

(48)  Raworth  v.  Northern  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  234,  238, 
(148). 

(49)  Rule  of  Practice,  No  V.,  is  as  follows: — 

"A  defendant  who  deems  the  petition  insufficient  to  show  a  breach  of 
legal  duty  may,  instead  of  answering  or  formally  demurring,  serve  on  £he 
complainant  notice  of  hearing  on  the  petition;  and  in  such  case  the  facts 
stated  in  the  petition  wiU  be  deemed  admitted.  A  copy  of  the  notice  must 
at  the  same  time  be  filed  with  the  secretary  of  the  Conunission.  The  filing 
of  an  answer,  however,  will  not  be  deemed  an  admission  of  the  sufficiency 
of  the  petition,  but  a  motion  to  dismiss  for  insufficiency  may  be  made  at 
the  hearing." 

(50)  Re  Procedure  1  I.  C.  C.  Rep.  223,  224,   (1887). 

Oregon  Sh.  L.  v.  Northern  Pac.  R.  Co.,  3  I.  C.  C.  Rep.  2«4,  (1889). 

(51)  Riddle,  et  al.  v.  Baltimore  &  O.  R.  Co.,  1  I.  C.  C.  Rep.  372, 
(1888). 

Delaware  St.  Gr.  v.  New  York,  P.  &  N.  R.  Co.,  2  I.  C.  C.  Rep.  309, 
(1888). 
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The.  burden  of  proving  facts  denied  in  the  answer  is  on  the 
complainant.^2  Facts  averred  in  the  complaint  and  not  denied 
in  the  answer  are  taken  as  admitted  by  the  defendant.^* 

Points  not  raised  by  the  complaint  or  answer  are  not  consid- 
ered to  be  before  the  Commission  for  adjudication.^*  No  opinion 
will  be  given  on  matters  raised  by  the  pleadings  but  not  supported 
by  evidence  or  pressed  in  argument.^^ 

Where  the  facts  are  all  admitted,  the  case  will  be  disposed  of  on 
complaint  and  answer  without  formal  hearing.^® 

Cases  must  be  prosecuted  with  reasonable  diligence  and  when 
assigned  for  hearing  the  parties  must  be  present,  or  request  a  post- 
ponement on  reasonable  grounds  before  the  time  fixed.^''     Dila- 


La  Salle  &  R.  B.  C.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  13  I.  C.  C.  Rep.  610, 
612-613,    (651). 
Crutchfleld  v.  Louisville  &  N.  R.  Co.,  14  I.  C.  C.  Rep.  558,  (1908). 
Rule  of  Practice,  No.  VII. 

(52)  King  V.  New  York,  N.  H.  &  H.  R.  Co.,  4  I.  C.  C.  Rep.  251,  263, 
(116). 

Rule  of  Practice,  No.  X. 

(53)  Perry  v.  Florida  C.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  97,  101,  (142)  ; 
Rule  of  Practice,  No.  X. 

(54)  Raymond  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  I.  C.  C.  Rep.  230,  236, 
(30). 

See  also  Omaha  Commercial  CI.  v.  Chicago,  R.  1.  &  P.  R.  Co.,  6  I.  C.  C. 
Rep.  647,  677,  (212). 

Rice  V.  Atchison,  T.  &  S.  F.  R.  Co.,  4  I.  C.  C.  Rep.  228,  248,  (115). 

Kindel  v.  Atchison,  T.  &  S.  F.  R.  Co.,  8  I.  C.  C.  Rep.  608,  629,   (288). 

Davies  v.  Pere  M.  R.  Co.,  10  I.  C.  C.  Rep.  405,   (361). 

Roswell  Com.  CI.  v.  Atchison,  T.  &  S.  Fr.  Co.,  12  I.  C.  C.  Rep.  339,  346, 
(518). 

(55)  Rice  v.  Louisville  &  N.  R.  Co.,  1  L  C.  C.  Rep.  503,. 529,  (42). 

(56)  Roth  V.  Texas  &  P.  R.  Co.,  9  I.  C.  C.  Rep.  602,  (326). 

(67)  Producers,  etc.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  12  I.  C.  C. 
Rep.  186,   (1907). 

See  also  Paiten  v.  Wisconsin  Cent.  Ry.  Co.,  14  I.  C.  C.  Rep.  189,  (688). 

Kansas  City  Asso.  v.  Missouri  P.  R.  Co.,  14  I.  C.  C.  Rep.  597,   (723*). 

Ullman  v.  Adams  Exp.  Co.,  14  I.  C.  C.  Rep.  585,   (701-B). 

In  the  case  last  cited  the  Commission  held  that  oral  argument  and 
the  filing  of  briefs,  although  usually  permitted,  were  not  essential  to  the 
"full  hearing"  required  by  the  Act. 
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tory  proceedings  are  condemned.^^  Where  complainant  does  not 
appear  at  the  hearing,  a  copy  of  the  answer  having  been  served  on 
him,  the  case  will  be  dismissed,  the  Commission  assuming  that 
he  is  satisfied.®' 

The  complainant  will  not  be  permitted  to  shift  his  ground  of 
complaint  and  advance  a  new  theory  of  recovery  at  the  argu- 
ment, after  he  sees  that  on  his  original  theory  his  case  will  fall.*" 

The  Commission  may  of  its  own  motion  proceed  to  investigate 
further  any  violation  of  the  Act  which  the  evidence  discloses.*  ^ 

303.    Evidence. 

(As  to  Depositions,  see  Rule  of  Practice  No.  X,  infra,  Appendix). 

The  attention  of  the  Commission  is  directed  toward  "the  ascer- 
tainment of  the  facts,  rather  than  to  the  method  of  their  ascertain- 
ment." *^  It  is  not  constrained,  in  its  admission  of  evidence,  by 
technical  common  law  rules.**  There  are  therefore  but  few  de- 
cisions by  the  Commission  bearing  on  questions  of  evidence. 
Questions  of  burden  of  proof  are  discussed  elsewhere.**    Testi- 

(58)  Re  Procedure  1  I.  0.  C.  Rep.  223,  224,   (1887). 

Independent  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  415, 
426,   (155-A). 

Independent  Ref.  Ass'n.  v.  Penna.  R.  Co.,  6  I.  C.  C.  Rep.  52,  58,  (155-B). 
Rice  V.  Western  N".  Y.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  455,  (199). 

(59)  Jackson  v.  St.  Louis,  A.  &  T.  R.  Co.,  1  I.  C.  C.  Rep.  184,  (1887). 
See  also  supra  §296. 

(60)  Martin  v.  Chicago,  B.  &  Q.  R.  Co.,  2  I.  C.  C.  Rep.  25,   (47). 
iSee  also  Providence  Coal  Co.  v.  Providence  &  W.  R.  Co.,  1  I.  C.  C.  Rep. 

107,  116,  (17). 

(61)  See  Smith  v.  Northern  Pac.  R.  Co.,  1  I.  C.  C.  Rep.  208,  (28). 
Business  Men's  Ass'n.  v.  Chicago  &  N.  W.  R.  Co.,  2  I.  C.  C.  Rep.  73,  88, 

(50). 
Heard  v.  Georgia  R.  Co.,  3  I.  C.  C.  Rep.  Ill,  122,  (79). 

(62)  Toledo  Pr.  Ex.  v.  Lake  S.  &  M.  S.  R.  Co.,  5  I.  C.  C.  Rep.  166,  178, 
(146). 

(63)  I.  C.  C.  v.  Baird,  194  U.  S.  25,  44;  24  Sup.  Ct.  653;  48  L.  Ed. 
860,    (318-B). 

Benton  Tr.  Co.  v.  Benton  Har.,  St.  Jo.  Ry.  &  L.  Co.,  13  I.  C.  C.  Rep. 
542,  545-546,    (641). 

See  also  Export  Sh.  Co.  v.  Wabash  R.  Co.,  14  I.  C.  C.  Rep.  437,  459, 
(707);   (dissenting  opinion). 

(64)  See  supra  §92. 
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mony  as  to  rates  not  specified  in  the  complaint  is  not  admissible 
and  the  Commission  will  not  pass  upon  their  reasonableness  unless 
the  complaint  be  amended  so  as  to  set  them  out  specifically.^^ 

The  Commission  will  take  judicial  notice  of  tariffs  and  agree- 
ments on  file  with  it,  although  these  are  not  formally  offered  in 
evidence.®®  Declarations  by  a  station  agent  as  to  the  fitness  of  a 
car,  which  it  was  not  his  duty  to  inspect,  do  not  bind  the  rail- 
road,*'' 

The  Commission  will  consider  the  opinions  of  experts  on  ques- 
tions of  the  reasonableness  of  rates  but  they  must  state  the  rea- 
sons for  their  opinions  in  order  to  make  them  of  any  value.®*  A 
published  tariff,  however,  speaks  for  itself  and  the  Commission 
will  not  consider  the  opinion  of  a  railroad  expert  as  to  its  mean- 
ing.®* 

The  Commission  and  the  Courts  have  both  condemned  the  prac- 
tice of  withholding  important  evidence  until  after  the  hearing  be- 
fore the  Commission,  and  producing  it  subsequently  on  petition  to 
take  additional  testimony  before  the  Commission  or  at  the  hearing 
before  the  Court.''® 

(65)  Nobles  Bros.  v.  Fort  W.  &  D.  R.  Co.,  12  I.  C.  C.  Rep.  242,  243, 
(505). 

See  also  Roswell  Com.  CI.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  12  I.  C. 
C.  Rep.  339,  346,   (518). 

(66)  Boston  Fr.  &  Pr.  Ex.  v.  New  York  &  N.  E.  R.  Co.,  4  I.  C.  C.  Rep. 
664,  679,   (128-A). 

(«7)  Michigan  Cong.  Water  Co.  v.  Chicago  &  G.  T.  R.  Co.,  2  I.  C.  C. 
Rep.  594,  603,    (74). 

(68)  In  St.  Louis  Tr.  Bur.  v.  Missouri  Pacific  R.  Co.,  13  I.  C.  C.  Rep. 
105,  106,  (1908),  Prouty,  C,  said: 

"The  time  has  gone  by  when  the  mere  statement  of  a  traffic  opinion 
which  can  not  be  supported  by  some  assignable  reason  can  be  of  much 
weight  with  this  body." 

{See  also  supra  §102. 

(69)  Hurlburt  v.  Lake  S.  &  M.  5.  R.  Co.,  2  I.  C.  C.  Rep.  122,  126, 
(52). 

See  also  Mannheim  Ins.  Co.  v.  Erie  &  W.  Tr.  Co.,  72  Minn.  357;  75  N. 
W.  602,   (1898). 

Smith  V.  Great  Nor.  R.  Co.,  N.  Dak.  ;  107  N.  W.  56,   (1906). 

(70)  Independent  Ref.  Assn.  v.  Penna.  R.  Co.,  6  I.  C.  C.  Rep.  52,  58, 
( 155-B) ;  Rule  of  Practice  No.  X. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  I.  C.  C,  162  U.  S.  184,  196,  16  Sup. 
Ct,  700;  40  L.  Ed.  935,   (132-0). 
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304.  Evidence — Froduction  of  Books  and  Papers. 

(See  Rules  of  Practice  Nos.  XI  and  XII,  infra,  Appendix). 

In  requiring  the  production  of  books  and  papers  the  Commission 
follows  the  practice  of  the  Federal  Courts.''^ 

It  will  not  insist  on  the  production  of  voluminous  documents, 
the  contents  of  which  are  not  clearly  relevant,  or  where  the  mat- 
ters to  be  proved  by  the  books  may  be  proved  as  well  by  wit- 
nesses.''^  Jn  case  the  books  required  are  those  of  a  carrier  sub- 
ject to  the  Act,  the  rule  is  less  stringent  as  to  what  will  be  neces- 
sary to  warrant  the  Commission  in  ordering  their  production, 
fiian  where  the  books  of  other  witnesses  are  demanded.'^*  The 
Commission  uses  its  discretion  in  any  case. 

Where  a  tedious  and  elaborate  examination  of  books  and  pa- 
pers is  necessary,  the  Commission  will  have  this  testimony  taken 
before  a  Commissioner  not  a  member  of  its  own  body.'^* 

305.  iTTiTmiTilty  of  Witnesses. 

The  original  Act  of  1887  provided  that  no  witness  be  excused 
from  testifying  on  the  ground  that  the  evidence  might  incriminate 
him.  It  was  held  that  this  was  not  a  sufficient  protection  to  the 
witness,''^  and  subsequently  the  Testimony  Act  of  February  11, 
1893,''*  gave  a  witness  so  testifying  absolute  immunity  from  prose- 
cution for  the  matters  testified  to  by  him.  The  latter  Act  is  con- 
stitutional and  under  it  the  witness  cannot  refuse  to  answef." 

(71)  Rice  V.  Cincinnati,  W.  &  B.  R.  Co.,  3  I.  C.  C.  Rep.,  186,  206-207, 
•     (83). 

(72)  Haddock  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  296,  323, 
(120). 

(73)  See  discussion  of  principles  and  requirements  in  Rice  v.  Cincin- 
nati, W.  &  B.  R.  Co.,  3  I.  C.  C.  Rep.  186,  212,  (83). 

(74)  Haddock  v.  Delaware,  L.  &  W.  R.  Co.,  4  I.  C.  C.  Rep.  296,  324, 
(120). 

See  pars.  4,  5  and  6,  of  Section  12,  supra,  p.  20;  also  Rule  of  Practice,  No. 
X,  infra.  Appendix. 

(75)  Counselman  v.  Hitchcock,  142  U.  S.  547;  12  Sup.  Ct.  195;  35 
L.  Ed.  1110,   (1892),  reversing  44  Fed.  268,  271,  (1890). 

(76)  See  supra,  p.  50. 

(77)  Brown  v.  Walker,  70  Fed.  46,  (1895);  161  U.  S.  591;  16  Sup. 
Ct.   644;   40  L.  Ed.  819,    (1896). 

See  U.  S.  T.  James,  60  Fed.  257,   (1894),  contra. 
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This  Act  does  not  protect  a  corporation  whose  ofificers  have  tes- 
tified,^* nor  can  an  officer  of  a  corporation  refuse  to  testify  on  the 
ground  that  his  testimony  may  tend  to  incriminate  the  corpora- 
tionJ» 

306.  Personal  Inspection  by  CSommission. 

In  the  course  of  a  proceeding  the  Commission  will  occasionally 
of  its  own  motion,  personally  inspect  the  conditions,  the  subject 
matter  of  dispute.** 

307.  Damages  Before  the  Commission. 

Section  8  of  the  Act  provides  for  compensation  to  parties  in- 
jured by  violation  of  the  Act.** 

Section  9  provides  the  procedure  for  recovering  such  damages, 
either  by  complaint  to  the  Commission,  or  by  suit  in  court,  but 
requires  the  election  between  the  two  remedies.** 

(78)  Ee  Pooling  Freights,  115  Fed.  588,   (1902). 

(79)  International  Coal  Mining  Co.  v.  Penna.  R.  Co.,  152  Fed.  557, 
and  cases  cited,   (1907). 

As  to  the  extent  of  the  exemption  created  by  this  Act  see  also  U.  fe.  v. 
Price,  96  Fed.  960^  (1899). 

(80)  Savery  v.  New  York  Cent.  &  H.  R.  R.  Co.,  2  I.  C.  C.  Rep.  338, 
357,  (63). 

(81)  This  provision  is  as  follows: 

"That  in  case  any  common  carrier  subject  to  the  provisions  of  this 
Act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter,  or 
thing  in  this  Act  prohibited  or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter,  or  thing  in  this  Act  required  to  be  done,  such  common 
carrier  shall  be  liable  to  the  person  or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of  any  such  violation  of  the 
provisions  of  this  Act,  together  with  a  reasonable  counsel  or  attorney's 
fee,  to  be  ftxed  by  the  court  in  every  case  of  recovery,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  of  the  case." 

(82)  This  provision  is  as  follows: 

"That  any  person  or  persons  claiming  to  be  damaged  by  any  common 
carrier  subject  to  the  provisions  of  this  Act  may  either  make  complaint 
to  the  Commission  as  hereinafter  provided  for,  or  may  bring  suit  in  his  or 
their  own  behalf  for  the  recovery  of  the  damages  for  which  such  common  car- 
rier may  be  liable  imder  the  provisions  of  this  Act,  in  any  district  or  cir- 
cuit court  of  the  United  States  of  competent  jurisdiction;  but  such  person 
or  persons  shall  not  have  the  right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of  procedure  herein 
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As  heretofore  stated  ^s  the  power  of  the  Commission  to  award 
damages  is  limited  to  those  suffered  as  a  result  of  violations  of 
the  Act.  The  principal  causes  of  action  giving  rise  to  claims  for 
damages  under  the  Act  are  the  exaction  of  unreasonable  rates, 
discriminations  or  preference  in  rates,  service,  or  facilities,  charges 
greater  than  published  rates,  and  failure  to  post  rates. 

308.  Same  Subject— Nature  of  daim  for  Damages  for  XixoeBsive 

charges. 

In  Southern  Pine  Lumber  Co.  v.  Southern  Ry.  Co.,**  Commis- 
sioner Clements  said : 

"Proceedings  for  reparation  before  the  Commission  for  indem- 
nitory  damages  are  purely  statutory  and  correspond  to  actions  at 

law  sounding  in  tort If  an  injury  is  sustained  on 

account  of  a  violation  of  law,  the  proceeding  is  in  its  nature  ex 
delicto,  and  therefore  carries  with  it  none  of  the  features  or  inci- 
dents of  an  action  ex  contractu." 

A  claim  under  the  Act  for  damages  on  account  of  overcharges 
has  been  held  to  be  assignable.*' 

309.  Sajne   Sulbject — Actions   for   Damages   for   Excessive   Tariff 

Kates  Uust  be  Begun  Before  the  Commission. 

Where  a  rate,  duly  published  and  filed,  is  excessive,  the  only 
method  of  securing  reparation  for  its  exaction  is  by  a  proceeding 
before  the  Commission.**  Under  these  circumstances  the  Courts 
have  no  jurisdiction  until  after  the  Commission  has  declared  the 

provided  for  he  or  they  will  adopt.  In  any  such  action  brought  for  the  re- 
covery of  damages  the  court  before  which  the  same  shall  be  pending  may 
compel  any  director,  officer,  receiver,  trustee,  or  agent  of  the  corporation 
or  company  defendant  in  such  suit  to  attend,  appear,  and  testify  in  such 
case,  and  may  compel  the  production  of  the  books  and  papers  of  such  cor- 
poration or  company  party  to  any  such  suit;  the  claim  that  any  such 
testimony  or  evidence  may  tend  to  criminate  the  person  giving  such  evi- 
dence shall  not  excuse  such  witness  from  testifying,  but  such  evidence  or 
testimony  shall  not  be  vised  against  such  person  on  the  trial  of  any  crim- 
inal proceeding." 

See  also  Section  13,  quoted  supra,  §297,  note  15. 

(83)  Supra  §264. 

(84)  14  I.  C.  C.  Rep.  195,  197,   (684). 

(85)  Edmunds  v.  Illinois  Cent.  R.  Co.,  80  Fed.  78,    (1897). 

(86)  See  supra  §240,  et  seq. 
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rate  unreasonable.  The  Commission,  however,  may  award  dam- 
ages in  such  a  case,*''  and  if  damages  be  awarded,  the  carrier  is 
entitled  to  have  a  jury  pass  upon  the  question.  No  damages  may 
be  recovered  before  a  jury  which  were  not  claimed  before  the 
Commission.** 

310.  Same  Subject — Practice  in  Cases  Where  Carrier  is  Willing 

to  B«fuiid  Excess. 

Even  where  a  carrier  recognizes  that  a  tariff  charge  was  ex- 
cessive, it  may  not  make  refund  of  the  excess  without  the  specific 
order  of  the  Commission  **  and  decisions  in  similar  cases, 
although  controlling  in  principle,  do  not  authorize  such  refunds.^** 
In  cases,  however,  where  the  carrier  recognizes  its  duty  to  refund, 
the  Commission  has  adopted  the  practice  of  making  orders  au^ 
thorizing  such  payments  on  informal  complaint.  Such  orders  will 
be  made  only  where  the  carrier  admits  the  unreasonableness  of  the 
rate  charged  and  where  the  claim  is  filed  within  six  months  and 
within  that  period  the  carrier  has,  by  tariff  duly  filed,  reduced  the 
rate  in  question  to  the  figure  on  the  basis  of  which  reparation  is 
claimed.®!    This  practice  does  not  apply  to  passenger  rates.®* 

311.  Same  Subject— Proof  Necessary  to  Sustain  Action  for  XTn- 

reasonable  Charges. 

In  order  to  recover  for  charging  more  than  reasonable  rates, 

(87)  Cattle  Raisers'  Ass'n.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  I.  C.  C. 
Rep.,  513,  553-554,   (245-A). 

Coomes  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  I.  C.  C.  Rep.  192,  (597). 
Nicola  Co.  V.  Louisville  &  N.  R.  Co.,  14  I.  C.  C.  Rep.  199,  204,  (685). 
Flint  Co.  V.  Lake  Shore  &  M.  S.  R.  Co.,  14  I.  C.  C.  Rep.  336,  (700). 
See  also  supra  §240  et  seq. 

(88)  Western  N.  Y.  &  P.  R.  Co.  v.  Penn  Refining  Co.,  137  Fed.  343, 
355-356,   (155-B). 

(89)  Goff-Kirby  Co.  v.  Bessemer  &  L.  E.  R.  Co.,  13  I.  C.  C.  Rep.  383, 
387,  (623). 

See  also  supra  §244. 

(90)  Tar.  Circ.   15-A-Ruling  No.   81,    (June  7th,  1907). 
Admin.  Rul.  No.   49,    (March  9,   1908). 

And  cf.  Howard  Supply  Co.  v.  Chesapeake  &  0.  R.  Co.,  162  Fed.  188, 
(628). 

(91)  Tar.  Circ.  15-A-Ruling  No.  81,   (June  7th,  1907). 
Admin.  Rul.  No.  38,   (Feb.  4th,  1908). 

(92)  Admin.  Rul.  No.  46,  (Mar.  3rd,  1908). 


430  THE  INTERSTATE  COMMERCE  ACT. 

a  complainant  must  clearly  prove  facts  fixing  definite  damages ;  »* 
he  must  show  not  merely  the  wrong  of  the  carrier  but  that  this 
wrong  operated  to  his  injury. »*  He  must  prove  that  the  rate 
charged  exceeded  a  reasonable  figure  and  by  how  much,®^  and  also 
that  the  rate  charged  was  unreasonable  at  the  time  it  was  charged 
and  paid.** 

312.    Saiae  Subject— Excessive  Charges  Need  not  have  been  Fold 
Under  Protest. 

In  order  to  entitle  a  complainant  to  recover  excess  charges, 
these  need  not  have  been  paid  under  protest,*'^  and  the  payment  of 
excessive  or  discriminating  rates,  in  violation  of  the  various  pro- 
visions of  the  Act,  does  not  preclude  recovery  on  the  ground  that 
these  are  voluntary  payments.®^ 

(93)  Perry  v.  Florida  Cent.  E.  Co.,  5  I.  C.  C.  Rep.  97,  118-119,  (142). 
See  also  Oshkosh  Co.  v.  Chicago  &  N.  W.  R.  Co.,  14  I.  C.  C.  Rep.  109,  110, 

(672). 

(94)  Parsons  v.  Chicago  &  N.  W.  R.  Co.,  167  U.  S.  447,  460;  42  L. 
Ed.  232;   17  Sup.  Ct.  887,   (.188-B). 

(95)  Hohnes  v.  Southern  R.  Co.,  8  I.  C.  C.  Rep.  561,  567,  (284). 

(96)  Grain  Shippers'  Ass'n.  v.  Illinois  Cent.  R.  Co.,  8  I.  C.  C.  Rep. 
158,  183,  (263).  As  to  so-called  shifting  of  burden  of  proof  of  reasonable- 
ness of  rates  by  increase  of  a  long  continued  schedule,  and  as  to  whether 
a  reduction  of  a  given  rate  on  complaint  amounts  to  an  admission  of  its 
prior  unreasonableness,  see  supra,   §85-87. 

(97)  Baer  Bros.  Co.  v.  Missouri  Pac.  R.  Co.,  13  I.  0.  C.  Rep.  329,  337- 
340,   (617). 

Southern  Pine  Co.  v.  Southern  R.  Co.,  14  I.  C.  C.  Rep.  195,  (684). 

Nicola  V.  Louisville  &  N.  R.  Co.,  14  I.  C.  C.  Rep.  199,  205,  (685). 

But  see  Knudsen  Co.  v.  Chicago,  St.  P.,  M.  &  0.  R.  Co.,  149  Fed.  973, 
(1906). 

Strough  V.  New  York  Cent.  &  H.  R.  R.  Co.,  87  N.  Y.  Supp.  30;  92  App. 
Div.  584;   181  N.  Y.  533;   73  N.  B.  1133,    (1904). 

(98)  Louisville,  E.  &  St.  L.  Con.  R.  Co.  v.  Wilson,  132  Ind.  517;  32 
N.  E.  311;  18L.  R.  A.  105n. 

See  also  Murray  v.  Chicago  &  N.  W.  R.  Co.,  92  Fed.  24,  45,  (1894) ;  92 
Fed.  868;  35  C.  C.  A.  62,  (1899). 

Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  359,  362-363;  59  C.  C.  A.  487, 
(315). 
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313.  Saiae  Subject — Damans  not  Awarded  In  Every  Case  Where 

Bates  are  Declared  Unreasonable. 

The  Commission  will  not  award  damages  in,  every  case  in  which 
it  declares  the  rate  complained  of  unreasonable,^*  especially 
where  the  claims  were  not  promptly  presented  and  actively  prose- 
cuted.^"" If  damages  are  not  claimed  until  after  the  hearing,  they 
will  not  be  awarded  except  in  special  cases.^^^ 

314.  Same     Subject — measure    of    Damages    for    Unreasonable 

Charges. 

Where  by  reason  of  excessive  rates  a  party  is  prevented  from 
shipping,  he  has  been  held  entitled  to  recover  the  difference  be- 
tween the  cost  of  transportation  at  reasonable  rates  and  the  value 
of  the  goods  at  destination.io^  but  this  decision  is  exceptional. ^o* 
The  measure  of  damages  in  such  cases  is  ordinarily  the  difference 
between  the  rates  paid  on  actual  shipments  and  the  reasonable 
rate  which  should  have  been  charged.^"* 

(99)  James  &  Abbott  v.  Canadian  Pac.  R.  Co.,  5  I.  C.  C.  Rep.  612,  634, 
(165). 

Johnson  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  9  I.  C.  C.  Rep.  221,  244,  (305) . 

Riverside  Mills  Co.  v.  Southern  R.  Co.,  12  I.  C.  C.  Rep.  388,  391,  (524). 

Farmers'  Warehouse  Co.  v.  Louisville  &  N.  R.  Co.,  12  I.  C.  C.  Rep.  457, 
459,   (537). 

Missouri  &  j\as.  Sh.  Ass'n.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep., 
433,  (545). 

Raven  Red  Co.  v.  Norfolk  &  W.  R.  Co.,  13  I.  C.  C.  Rep.  230,  237,  (602). 

Goff-Kirby  Co.  v.  Bessemer  &  L.  B.  R.  Co.,  13  I.  C.  C.  Rep.  333,  386, 
(623). 

Thompson  Co.  v.  Illinois  Cent.  R.  Co,  13  I.  C.  C.  Rep.  657,  667,  (658). 

Oregon  &  W.  As.  v.  Union  Pac.  R.  Co.,  14  I.  C.  C.  Rep.  1,  (661),  and 
cases  following. 

(100)  Burgess  v.  Transcontinental  Fr.  Bur.,  13  I.  C.  C.  Rep.  668,  680, 
(659). 

(101)  Dallas  Frt.  Bur.  v.  Gulf,  C.  &  S.  F.  R.  Co.,  12  I.  C.  C.  Rep.,  223, 
228,   (501). 

(102)  Hope  Cotton  Oil  Co.  v.  Texas  &  Pac.  R.  Co.,  10  I.  C.  C.  Rep.  696, 
704,   (380). 

But  see  Koch  v.  Louisville  &  N.  R.  Co.,  13  I.  C.  0.  Rep.  523,  525,  (638) . 

(103)  See  also  infra.  §320. 

(104)  Perry  v.  Florida  C.  &  P.  R.  Co.,  5  I.  C.  C.  Rep.  97,  118-119, 
(142). 

Burgess  v.  Transcontinental  Fr.  Bur.,  13  I.  C.  C.  Rep.  668,  679-680, 
(659). 
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Speculative  damages  cannot  be  recovered  where  no  actual  dam- 
age is  proved.***^ 

315.  Same  Subject — Chargfes  for  Incidental  Services. 

Damages  may  be  recovered  for  unreasonable  charges  for  inci- 
dental services,  such  as  refrigeration,  as  well  as  for  excessive 
charges  for  transportation  proper.^** 

316.  Samie  Subject — Charges  in  Excess  of  Tariff. 

A  party  charged  more  than  the  published  rate  may  recover  the 
excess  by  proceedings  before  the  Commission.^"''  This  should 
properly  be  refunded  without  an  order  from  the  Commission,  i"* 

317.  Same  Subject — Discrimination  Cases — ^Nature  of  Action  for 

Damage  in    Such.  Cases. 

An  action  for  damages  for  discrimination  has  been  held  to  be 
in  the  nature  of  one  for  a  penalty  or  forfeiture,  to  which  a  strict 
rule  of  construction  should  apply.i''^  One  circuit  court  has  held 
that  the  Statute  of  Limitations  governing  actions  for  penal- 
ties and  forfeitures  applied  to  such  a  case,^**'  while  another  has 

(105)  Perry  v.  Florida  C.  &  P.  R.  Co.,  5  I.  C.  0.  Rep.  97,  119,  (142). 
Cf.  also  Fewell  v.  Richmond  &  D.  R.  Co.,  7  I.  C.  C.  Rep.  354,  375,  (237). 
Frye  v.  Northern  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  501,  512,  (635). 

See  also  supra,   §314. 

(106)  Re  Transportation  of  Fruit,  11  I.  C.  C.  Rep.  129,  144, 
(357-B). 

(107)  Suffern  v.  Indiana,  D.  &  W.  R.  Co.,  7  I.  C.  C.  Rep.  255,  285, 
(232). 

Chicago,  F.  P.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  8  I.  C.  C.  Rep.  316,  328, 
(269). 
Diamond  Mills  v.  Boston  &  M.  R.  Co.,  9  I.  C.  C.  Rep.  311,  317,  (310). 
Dewey  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  475,  480,  (408). 
Wellington  v.  St.  Louis  &  S.  F.  R.  Co.,  13  I.  C.  C.  Rep.  534,  (1908). 
Katzmaier  v.  Atchison,  T.  &  S.  F.  R.  Co.,  14  I.  C.  C.  Rep.  528,   (1908). 

(108)  Michel  Gr.  Co.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  56«,  568, 
(643). 

Forster  Co  v.  Duluth,  S.  S.  &  A.  R.  Co.,  14  I.  C.  C.  Rep.,  232,  236,  (688). 

(109)  Parsons  v.  Chicago  &  N.  W.  R.  Co.,  167  U.  S.  447,  455;  17 
Sup.  Ct.  887;  42  L.  Ed.  232,   (188-B). 

(110)  Ratican  v.  Terminal  R.  Assn.,  114  Fed.  666,   (1902). 
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taken  the  opposite  view.^^^  It  would  seem  difficult,  however, 
to  find  in  the  Act  any  intention  to  award  to  shippers  anything  but 
compensation  for  injuries  received  through  violation  of  the  pro- 
visions of  the  Act.  The  penalties  and  forfeitures  provided  go  not 
to  the  shipper  but  to  the  Grovernment  and  all  that  the  shipper  re- 
ceives is  compensation.  On  the  other  hand,  it  would  seem  almost 
impossible,  in  practically  all  cases  of  discriminations  in  rates,  to 
prove  actual  damages,  suffered  by  reason  of  the  concession  to  the 
favored  shipper.  Of  course  it  is  easy  to  calculate  the  amount  of 
loss  by  reason  of  the  complainant's  not  being  charged  the  lower 
rate,  but  it  does  not  follow  that  the  same  loss  resulted  from  the 
fact  that  the  favored  shipper  was  not  charged  the  higher  rate. 
The  latter  would  seem  to  be  the  essential  consideration. 

318.  Same  Subject — ]V[easure  of  Damans  in  Cases  of  Discrimina- 
tion in  Charges. 

No  case  has  been  found  under  our  Act  discussing  the  question 
of  the  measure  of  damages  for  discrimination  in  rates  be- 
tween shippers.  112  While  in  cases  involving  unreasonable 
rates  the  amount  of  recovery  is  clearly  based  on  the 
amount  of  the  complainant's  shipments,  in  discrimination 
cases  the  gist  of  the  cause  of  action  consists  not  in  an  excessive 
charge  to  him  but  in   a  preference   of  his   rival.      A   charge 

(111)  Carter  v.  New  O.  &  N.  E.  E.  Co.  143  Fed.  99;  74  C.  C.  A.  293, 
(417). 

(112)  In  Morgan  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C.  Rep.  525, 
(554),  it  appeared  that  a  certain  through  tariff  rate,  under  which  com- 
plainant had  shipped,  was  higher  than  the  combined  locals  and  that  al- 
though complainant  had  been  required  to  pay  the  tariff  through  rate,  oth- 
ers had  been  allowed  to  ship  at  the  sum  of  the  locals.  Complainant  claim- 
ed reparation,  but  the  parties  did  not  seem  to  consider  the  question  of 
awarding  damages  for  discrimination,  and  the  Commission,  finding  that 
the  through  tariff  rate  was  not  unreasonable,  dismissed  the  complaint 
and  sent  the  record  to  the  department  of  prosecutions. 

In  International  Coal  Mining  Co.  v.  Pennsylvania  R.  Co.,  162  Fed.  996, 
(660),  the  question  of  the  measure  of  damages  in  such  cases  was  in- 
volved but  was  not  discussed  by  the  court.  From  counsel  it  is  learned 
that  Judge  Holland  ruled  that  the  measure  of  damages  musit  be  based  on 
the  amount  of  complainant's  shipments,  irrespective  of  the  amount  of 
those  to  the  favored  shipper,  and  that  he  rejected  the  rule  laid  down  by 
the  English  courts  in  the  Denaby  Main  Colliery  case  cited  below.  An 
appeal  from  this  decision  is  now  pending  in  the  Circuit  Court  of  Appeals, 
Third  Circuit,  but  the  case  may  turn  on  points  not  involving  a  construc- 
tion of  the  Interstate  Commerce  Act.    From  the  facts  as  stated  to  tlie  ap- 
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of  $i.oo  per  ton  on  loo  tons  may  be  reasonable  per  se,  but  im- 
proper in  view  of  the  charge  of  50  cents  per  ton  to  a  compet- 
ing shipper.  In  the  latter  case,  if  it  appeared  that  the  favored 
shipper  had  shipped  but  50  tons  at  the  reduced  rate,  the  carrier 
would  seem  to  have  committed  no  discrimination  if  it  had  hauled 
50  tons  out  of  complainant's  100  at  the  50-cent  rate.  Complain- 
ant's damages  in  such  a  case  should  therefore  be  limited  to  the 
amount  of  shipments  for  the  favored  party,  and  it  has  been  so 
held  under  the  E'nglish  Act.ii^  it  would  seem  that  the  dam- 
ages should  also  be  limited  by  the  amount  complainant  actually 
shipped  or  tendered  for  shipment  at  reasonable  rates. 

In  the  decisions  under  our  Act  awarding  damages  for  discrimi- 
nations, preferences,  or  for  violations  of  Section  4,  no  attention 
has  been  paid  to  the  amount  of  the  shipments  for  the  favored  ship- 
per or  locality  and  this  fact  would  seem  to  make  against  an  accept- 
ance by  our  Courts  of  the  view  above  stated.  Unless  it  be  adopted, 
however,  it  is  difficult  to  see  how,  if  a  carrier  gave  a  certain  ship- 
per a  special  rate  on  but  100  pounds  of  goods,  all  other  shippers 
could  be  prevented  from  insisting  on  having  transported  at  that 
rate  as  much  of  the  commodity  in  question  as  they  chose  to  tender. 
If  a  carrier,  during  a  given  season  hauled  a  carload  of  coal  free 
for  one  not  entitled  to  this  privilege,  the  carrier  should  be  prose- 
cuted, but  it  would  certainly  not  seem  reasonable  that  every  other 
shipper  should  recover  back  all  the  coal  freight  paid  during  that 
season. 

pellate  court  it  would  appear  that  the  favored  shipper  had  not  received 
concessions  on  all  his  shipments,  but  only  on  a  certain  class  of  traffic, 
amounting  to  a  small  percentage  of  his  total  tonnage.  Counsel  for  the 
railroad  argued  that  the  measure  of  damages  should  not  be  based  upon 
the  total  tonnage  of  complainant's  shipments,  even  though  this  was  less 
than  the  total  tonnage  on  which  his  competitors  received  rebates,  but  that 
he  was  entitled  to  damages  only  in  respect  to  the  same  proportion  of  his 
own  tonnage  as  that  part  of  his  rival's  traffic  on  which  rebates  were  re- 
ceived bore  to  the  latter's  total  tonnage. 

In  this  case  Judge  Holland  charged  the  jury  that  plaintiff  could  not 
recover  any  damages  for  discriminations  during  years  in  which  he  him- 
self had  received  rebates,  such  rebates  not  having  been  as  large  as  those 
allowed  his  competitors. 

See  also  supra,  §292. 

(113)     Denaby  Main   Colliery  Co.  v.  Manchester,  S.  &  L.  R.  Co.,   11 
App.  Cas.  97,  117. 
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319.  Same  Subject — Measure  of  Damans  for  Discrimination  in 

Facilities. 

Damages  for  discrimination  have  been  claimed  most  frequently 
in  cases  of  alleged  preference  in  car  distribution,  i^*  In  such 
cases  there  is  obviously  no  fixed  measure  of  damages,  this  being 
based  on  the  actual  loss  suffered  by  complainant  by  reason  of  the 
defendant's  violation  of  its  duty  under  the  Act.  Although  loss  of 
profits  may  be  recovered  in  such  cases.^i^  the  damages  proved 
must  be  actual  and  clearly  shown,  and  not  merely  speculative^^* 

Damages  suffered  by  reason  of  an  embargo  on  a  particular 
shipper's  traffic  at  a  certain  station  may  be  recovered,  to  the  ex- 
tent of  the  fall  in  the  market  price  of  the  commodity  during  the 
period  of  the  embargo,  and  the  extra  expense  of  using  a  less  con- 
venient station,^^'^ 

320.  Same  Subject — Measure  of  Daonages  for  Preferences  Between 

Iiooalities  and  for  Violation  of  Section  4. 

In  case  of  preferences  in  rates  among  competing  localities  or  of 
unjustified  charges  for  the  less  than  for  the  greater  dis- 
tance, the  measure  of  damages,  under  the  decided  cases,  would 
seem  to  be  the  difference  in  the  rates  multiplied  by  the  amount  of 
complainant's  actual  shipments.^i*     In  other  words,  if  complain- 

(114)  Independent  Kef.  Ass'n.  v.  Penna.  R.  Co.,  6  I.  C.  C.  Rep.  449, 
(155-C).. 

Hawkins  v.  Lake  S.  &  M.  S.  Co.,  9  I.  C.  C.  Rep.  207,  212,  (303). 
Glade  Coal  Co.  v.  Baltimore  &  O.  R.  Co.,  10  I.  C.  C.  Rep.  226,  (347). 
Paxton  Tie  Co.  v.  Detroit  So.  R.  Co.,  10  I.  C.  C.  Rep.  422,   (363). 

(115)  Eaton  v.  Cincinnati,  H.  &  D.  R.  Co.,  11  I.  C.  C.  Rep.  619,  (431). 

(116)  Gardner  &  Clark  v.  Southern  R.  Co.,  10  I.  C.  C.  Rep.  342,  (355). 
Richmond  El.  Co.  v.  Pare  Marquette  R.  Co.,  10  I.  C.  C.  Rep.  629,  (372). 
See  also  Gallogly  v.  Cincinnati,  H.  &  D.  R.  Co.,  11  I.  C.  C.  Rep.  1,  (381), 

and  Rogers  v.  Philadelphia  &  R.  R.  Co..  12  I.  C.  C.  Rep.  308,  311,  (513). 
See  also  supra  §314. 

(117)  Rogers  v.  Philadelphia  &  R.  R.  Co.,  12  I.  C.  C.  Rep.  308,  311, 
(513). 

(118)  Osborne  v.  Chicago  &  N.  W.  R.  Co.,  48  Fed.  49,  56j  (138-A). 
Gardner  &  Clark  v.   Southern  R.   Co.,   10  I.   C.   C.  Rep.  342,   349-350, 

(355). 

See  also  Lynchburg  Bd.  of  Tr.  v.  Old  Dom.  S.  S.  Co.,  6  I.  0.  C.  Rep.,  632, 
645-6,  (211). 

City  Gas  Co.  t.  Baltimore  &  0.  R.  R.  Co.,  11  I.  C.  C.  Rep.  371,  381, 
(401). 
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ant  shipped  but  lo  tons  at  $1.50  per  ton  and  his  competitor  at  a 
nearby  point  with  a  50-cent  rate  shipped  100  tons,  complainant 
would  recover  $5  damages.  In  thus  reckoning  damages,  no  ac- 
count is  taken  of  the  loss  of  business  to  the  prejudiced  shipper. 
If  the  rate  allowed  the  favored  locality  was  so  low  as  to  give  its 
merchants  all  the  business,  and  make  it  impossible  for  complain- 
ant to  ship  in  competition  with  them,  he  could  thus  recover  no 
damages  unless  for  that  purpose  he  shipped  his  goods  at  a  loss. 
This  rule  would  seem  inconsistent  with  the  decision  of  the  Com- 
mission in  Hope  Cotton  Oil  Co.  v.  Texas  Pac.  Co.  above  referred 
to, 119  where  it  was  held  that  a  shipper  need  not  ship  at  an 
excessive  rate  in  order  to  entitle  him  to  damages  under  Section  i. 

321.  Same  Subject — Failure  to  Post  B<ates. 

Although  the  Act  provides  for  damages  for  failure  on  the  part 
of  carriers  to  file  and  post  rates  in  accordance  with  Section  6, 
such  damages  may  be  recovered  only  when  the  failure  by  the 
carrier  is  wilful,  and  where  the  shipper  shows  actual  injury  re- 
sulting to  him  through  the  omission  to  post  the  rates.^^*  When 
the  actual  rate  charged  was  notorious,  of  course;  no  actual  dam- 
age to  the  shipper  can  be  shown.^^i  No  case  has  been  found 
where  damages  have  been  awarded  for  failure  to  post  rates. 

322.  Samie  Subject — Interest  and  Counsel  Fees. 

Interest  will  be  awarded  on  overcharges  ^^^  or  on  damages 

(119)  10  I.  C.  C.  Rep.  696,  704,   (380). 

Cf.  also  Eaton  v.  Cincinnati,  H.  &  D.  R.  R.  Co.,  11  I.  C.  C.  Rep.  619, 
(431). 

(120)  Florida  R.  Com.  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C.  Rep.  13, 
26-7,   (137). 

Independent  Ref.  Assn.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C.  C.  Rep. 
415,  458,   (155-A). 

Loud  V.  South  Gar.  R.  Co.,  5  I.  C.  C.  Rep.  529,  541,  ( 161 ) . 

Parsons  v.  Chicago  &  N.  W  R.  Co.,  167  U.  S.  447,  459;  42  L.  Ed.  232;  17 
Sup.  Ct.  887,    (188-B). 

(121)  Florida  R.  Com.  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C.  Rep. 
13,  27,   (137). 

I.  C.  C.  V.  Detroit,  G.  H.  &  M.  R.  Co.,  167  U.  S.  633,  645;  42  L.  Ed.  306; 
17  Sup.  Ct.  936,   (100-D). 

(122)  Pitts  &  Son  v.  St.  Louis  &  S.  F.  R.  Co.,  10  I.  C.  C.  Rep.  684, 
689,   (378). 

Koch  V.  Louisville  &  N.  R.  Co.,  13  I.  C.  C.  Rep.  523,  525,  etc.,   (638). 
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proved  under  Section  4/**  from  the  time  of  the  payment  of  such 
charges  to  the  railroad. 

Where  an  association  of  individuals  has  filed  a  complaint  ask- 
ing damages,  and  has  established  its  cause  of  action,  the  indi- 
vidual members  have  then  been  permitted  to  file  specifications  of 
the  amount  of  damage  which  each  has  suffered.  Orders  have 
thereupon  been  issued  awarding  to  each  the  amount  proved,  i^* 

The  Commission  has  no  power  to  award  a  counsel  fee  in  dam- 
age cases,  this  power  being  limited,  under  Section  8,  to  the 
Courts.125 

323.    Parties  EiLtitled  to  Damages. 

Reparation  will  be  awarded  to  the  party  who  paid  the  over- 
charges in  question,  or  on  whose  account  they  were  paid,  or  who 
was  the  true  owner  of  the  property  transported  at  the  period  of 
transportation.  The  Commission  will  not  go  into  the  question  as 
to  who  is  the  one  ultimately  injured  by  the  exaction  of  the  over- 
charge. 1^' 

8S4.    Parties  Besponsible  for  Damages. 

(See  also  supra,  §§44  and  301). 

All  of  the  carriers,  parties  to  a  through  haul,  are  responsible 
severally,  for  the  entire  damages  suffered  by  a  shipper  by  reason 
of  the  whole  shipment,  even  though  each  road  received  but  a  part 
of  the  entire  rate.^^'^    Carriers,  however,  who  merely  concurred  in 

(123)  Osborne  v.  Chicago  &  N.  W.  E.  Co.,  48  Fed.  49,  57,  (138-A). 

(124)  Florida  R.  Com.  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C.  Rep. 
13,  43,   (137). 

Cattle  Raisers'  Ass'n.  v.  Chicago,  B.  &  Q.  R.  Co.,  10  I.  C.  C.  Rep.  83,  97, 
(245-F). 

Independent  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  R.  Co.,  "5  I.  C.  C.  Rep. 
415,  464;  6  I.  C.  C.  Rep.  378,  (155-A). 

See  also  Michigan  Box  Co.  v.  Flint  &  P.  M.  R.  Co.,  6  I.  C.  C.  Rep.  335, 
(196). 

(125)  Couneill  v.  Western  &  A.  R.  Co.,  1  I.  C.  C.  Rep.,  339,  (33). 
See  the  provision  in  question,  supra  §307. 

(126)  Nicola  Co.  v.  Louisville  &  N.  R.  Co.,  14  I.  C.  C.  Rep.  199,  207- 
209,  (685). 

(127)  Cincinnati  Fr.  Bur.  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  6  I.  C. 
0.  Rep.  195,  232,  (183-A). 

See  also  Ohio  Coal  Co.  v.  Whitcomb,   123  Fed.  359;   59  C.  C.  A.  487, 
(315). 
United  States  v.  Standard  Oil  Co.,  143  Fed.  719,  721,  (447). 
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an  unlawful  advance  in  rates,  are  not  responsible  for  the  exaction 
of  the  increased  charges  on  shipments  in  which  they  did  not  par- 
ticipate,i28  and  connecting  lines  are  not  responsible  for  car- 
discriminations  by  the  initial  road.^^* 

As  to  whether  a  lessor  road  is  responsible  in  damages  for  rates 
charged  by  its  lessee  there  would  seem  to  be  some  doubt.^*" 

325.     Iiimitation  of  Actions. 

When  no  time  was  specified  in  the  Act  limiting  the  bringing  of 
actions  for  damages,  it  was  held  that  this  was  governed  by  the 
Statutes  governing  similar  cases  in  the  State  in  which  the  pro- 
ceedings were  instituted.^*^ 

Where  proceedings  are  begun  before  the  Commission  to  secure 
an  order  and  reparation,  the  statute  is  tolled  during  the  Commis- 
sion's application  to  the  Court  to  enforce  its  order,  and  all  pro- 
ceedings date  back  to  the  filing  of  the  original  complaint.**^ 

In  the  case  last  cited  the  Commission  held  that  this  was  true 
even  as  regards  petitioners  intervening  after  the  filing  of  the 

(128)  Nicola  Co.  v.  Louisville  &.  N.  R.  Co.,  14  I.  C.  C.  Rep.  199,  209, 
(685). 

Cf.  Crews  v.  Richmond  &  D.  R.  Co.,  1  I.  C.  C.  Rep.  401,  415-416,   (36). 

(129)  Penn  Ref.  Co.  v.  Western  N.  Y.  &  P.  R.  Co.,  208  U.  S.  208,  221- 
222;  28  Sup.  Ct.  268;  52  L.  Ed.  493,    (155-F). 

(130)  See  Western  N.  Y.  &  P.  R.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed. 
343,  357-358,  (155-E),  in  support  of  the  view  that  the  lessor  is  not  respon- 
sible in  such  cases. 

The  following  decisions  by  the  Commission  take  the  opposite  view: 

Boston  &  A.  R.  Co.  v.  Boston  &  L.  R.  Co.,  1  I.  C.  C.  Rep.  158,  176,  (24). 

Alford  V  Chicago,  R.  I.  &  P.  R.  Co.,  3  I.  C.  C.  Rep.  519,  528,  (95). 

Re  Transportation  of  Fruit,  11  I.  C.  C.  Rep.  129,  137,   (357-B). 

Indep.  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  R.  Co.,  6  I.  C.  C.  Rep.  378,  387, 
(155-C). 

The  federal  decision  above  cited  reversed  the  Commission  in  the  Inde- 
pendent Refiners'  case. 

(131)  Copp  V.  Louisville  &  N.  R.  Co.,  50  Fed.  164,   (1892). 
Ratican  v.  Terminal  R.  Ass'n.,  114  Fed.  1666,  (1902). 

Carter  v.  New  Orleans  &  N.  E.  R.  Co.,  143  Fed.  99;  74  C.  C.  A.  293, 
(417). 

See  supra  §317  as  to  whether  or  not  statutes  limiting  actions  for  pen- 
alties or  forfeitures  are  applicable  to  actions  for  discrimination. 

(132)  Cattle  Raisers'  Ass'n.  v.  Chicago,  B.  &  Q.  R.  Co.,  10  I.  C.  C. 
Rep.  83,  104,  (245-F). 
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complaint,  whose  names  did  not  appear  on  the  original  petition. 
This  case,  although  not  expressly  referred  to,  would  seem  to  have 
been  overruled  by  the  Commission  in  its  recent  decision  in  Mis- 
souri and  Kansas  Shippers'  Assn.  v.  Atchison,  T.  &  S.  F.  R.  Cb.^^* 
It  was  there  held  that  a  petition  by  a  voluntary  association,  for  re- 
paration, did  not  toll  the  statute  unless  it  named  the  actual  parties 
in  interest  and  specified  the  particular  shipments  relied  on  for 
damages. 

The  Amendment  of  1906  limits  actions  for  damages  to  two  years 
after  their  accrual,  claims  accruing  prior  to'  the  passage  of  the  Act 
to  be  presented  within  one  year.^^*  -phe  Commission  has  held 
that  claims  presented  on  August  28,  1907,  for  damages  accrued 
prior  to  June  29,  1907,  were  barred.^^® 

In  a  later  case  it  has  held  that  the  words  "prior  to  the  passage 
of  this  Act"  refer  not  to  June  29th,  1906,  when  the  Act  was 
passed,  but  to  August  28th,  1906,  when,  by  virtue  of  the  Joint 
Resolution  of  June  30th,  1906,  the  Act  became  effective,  and  that 
as  to  causes  accruing  prior  to  August  28th,  1906,  the  claim  might 
have  been  presented  at  any  time  prior  to  midnight  on  August  28th, 
I907.13* 

(133)  13  I.  C.  C.  Rep.  411.  416-417,  (627),  and  see  Cattle  Raisers' 
Ass'n.  V.  Missouri,  K.  &  T.  R.  Co.,  13  I.  C.  C.  Rep.  418,  435,  (399-C). 

(134)  The  last  part  of  Par.  2,  of  Section  16,  as  amended,  is  as  fol- 
lows: 

"All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the 
Commission  within  two  years  from  the  time  the  cause  of  action  accrues, 
and  not  after,  and  a  petition  for  the  enforcement  of  an  order  for  the  pay- 
ment of  money  shall  be  filed  in  the  Circuit  Court  within  one  year  from 
the  date  of  the  order,  and  not  after:  Provided^  That  claims  accrued  prior 
to  the  passage  of  this  Act  may  be  presented  within  one  year." 

(135)  Goff-Kirby  Co.  v.  Bessemer  &  L.  E.  R.  Co.,  13  I.  C.  C.  Rep. 
383,  386,   (623). 

Missouri  &  K.  Sh.  Ass'n.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  I.  C.  C. 
Rep.  411,   (627). 

See  also  Admin.  Rul.  No.  10,   (Dec.  2d,  1907). 

(136)  Nicola  Co.  v.  Louisville  &  N.  R.  Co.,  14  I.  C.  C.  Rep.  199,  206, 
(685). 

There  would  seem  to  be  some  doubt  as  to  the  power  of  Congress  to 
change  the  date  of  the  "passage  of  the  Act"  merely  by  suspending  its 
operation.  It  might  well  be  said  that  when  the  President  signed  the 
Act,  the  date  of  its  passage  was  unalterably  fixed.  See  U.  S.  v.  Stand- 
ard Oil  Co.,  148  Fed.  719,  722,  (447)  ;  and  cf.  Goff-Kirby  Co.  v.  Besse- 
mer &  L.  E.  R.  Co.,  13  I.  C.  C.  Rep.  383,  38'6,  (623). 


440  THE  INTERSTATE  COMMERCE  ACT. 

Where  a  claim  for  reparation  was  not  promptly  presented  and 
actively  prosecuted,  the  Commission  has  refused  to  award  repara- 
tion, although  the  statutory  period  had  not  yet  elapsed.**''  The 
Commission  has  said  that  it  will  not  recognize  the  right  of  a  car- 
rier to  waive  the  Limitation  Provisions  of  the  Act.*** 

326.     Orders  of  the  Conunissioii. 

Section  14  of  the  Act,  as  amended  in  1906,  requires  the  Com- 
mission to  publish  all  orders  issued  in  investigations  made  by  it. 

No  order  by  the  Commission  is  necessary  to  sanction  a  practice 
already  legal.**^  Orders  by  the  Commission  must  be  specific  and 
general  orders  in  the  terms  of  the  Act  are  improper  and  will  not 
be  enforced  by  the  Courts.**" 

In  one  case  where  damages  had  been  sufiEered  by  the  complain- 
ant for  which  the  Commission  had  no  power  to  compensate  him, 
it  issued  an  order  stating  that  there  had  been  undue  discrimina- 
tion on  the  part  of  the  defendant.*** 

It  is  not  contempt  to  disobey  an  order  of  the  Commission. **2 

337.     Form  of  Report.  143 

The  Commission's  report  should  not  merely  state  the  conclu- 
sions of  the  Commission  but  should  give  a  sufficient  summary  of 
the  evidence  to  enable  the  Court  to  understand  how  the  conclu- 

(137)  Burgess  v.  Transcontinental  Fr.  Bur.,  13  I.  C.  C.  Rep.  668,  680, 
(659). 

See  also  Tar.  Cire.,  15-A-Ruling  No.  81,  (June  7th,  1907),  and  Admin. 
Rul.  No.  38,  ( Feb.  4th,  1908 ) ,  as  to  time  limit  for  reparation  on  informal 
complaints. 

(138)  Tar.  Circ.  15-A,  Ruling  No.  81,   (June  7,  1907). 

(139)  Re  Export  Tr.  of  Boston,  1  I.  C.  C.  Rep.  24,  27,  (7). 

An  order  is  not  necessary  to  authorize  a  carrier  to  refund  charges  in  ex- 
cess of  tariff  rates.     See  supra  §316. 

(140)  Farmers'  Loan  Co.  v.  Northern  Pac.  R.  Co.,  83  Fed.  249,  268. 
(1897). 

Colorado  Fuel  Co.  v.  Southern  Pac.  Co.,  101  Fed.  779,  785,    (SOl-C). 

(141)  Heck  &  Petree  v.  E.  Tenn.,  V.  &  G.  R.  Co.,  1  I.  C.  C.  Rep.  495, 
502,   (41). 

(142)  I.  C.  C.  V.  Brimson,  1,54  U.  S.  447,  488-489;  14  Sup.  Ct.  1125; 
38  L.  Ed.   104,   (181). 

(143)  Section  14  of  the  Act  provides  as  follows: 

"That  whenever  an  investigation  shall  be  made  by  said  Commission,  it 
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sions  were  reached.^**  In  cases  involving  an  award  of  damages, 
the  findings  should  be  so  arranged  that  they  can  be  shown  to  a 
iury  without  including  matters  of  opinion  or  argument.!*^  The 
testimony  taken  before  the  Commission  need  not  be  annexed  to 
its  report  or  filed  with  the  petition  to  enforce  its  order.i** 

328.    Holding  Cases  Open. 

The  Commission  does  not  conduct  its  proceedings  according  to 
the  strict  rules  applied  in  Court.^*^  Where  a  complainant  fails  to 
make  out  a  case  it  may  hold  the  case  open  to  give  him  an  oppor- 
tunity for  further  proof. ^^^  It  also  holds  a  case  open  where  an 
amicable  settlement  seems  likely ,i*^  or  to  permit  other  defendants 
to  be  brought  in.^®"  Where  the  same  question  presented  to  the 
Commission  was  pending  in  a  Federal  Court,  it  has  stayed  pro- 
shall  be  its  duty  to  make  a  report  in  writing  in  respect  thereto,  which  shall 
state  the  conclusions  of  the  Commission,  together  with  its  decision,  order, 
or  requirement  in  the  premises;  and  in  case  damages  are  awarded  such  re- 
port shall  include  the  findings  of  fact  on  which  the  award  is  made. 

"All  reports  of  investigations  made  by  the  Commission  shall  be  entered 
of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party  who  may 
have  complained,  and  to  any  common  carrier  that  may  have  been  com- 
plained of. 

"The  Commission  may  provide  for  the  publication  of  its  reports  and  de- 
cisions in  such  form  and  manner  as  may  be  best  adapted  for  public  infor- 
mation and  use,  and  such  authorized  publications  shall  be  competent  evi- 
dence of  the  reports  and  decisions  of  the  Commission  therein  contained 
in  all  courts  of  the  United  States  and  of  the  several  States  without  any 
further  proof  or  authentication  thereof.  The  Commission  may  also  cause 
to  be  printed  for  early  distribution  its  annual  reports." 

(144)  I.  C.  C.  v.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  414-415,  (156-B). 
And  see  Cattle  Raisers'  Ass'n.  v.  Missouri,  K.  &  T.  R.  Co.,  13  I.  C.  C.  Rep. 

418,   421,    (399-C). 

(145)  Western  N.  Y.  &  P.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed.  343,  348-352, 
(155-E). 

Southern  R.  Co.  v.  St.  Louis,  H.  &  G.  R.  Co.,  153  Fed.  728,  733,  (384-C). 

(146)  I.  C.  C.  Rep.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  64  Fed.  981, 
984,   (183-C). 

(147)  See  also  supra,  §§263,  303. 

(148)  Dewey  v.  Baltimore  &  O.  R.  Co.,  11  I.  C.  C.  Rep.  475,  480,  (408). 

(149)  Nield  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.,  12  I.  C.  C.  Rep.  202, 
(1907). 

(150)  Bates  v.  Penna.  R.  Co.,  3  L  C.  C.  Rep.  435,  449,   (89-A). 
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ceedings  to  await  the  Court's  decision.^^i  The  Commission  has 
also  set  down  for  further  hearing  cases  pending  on  June  29,  1906, 
the  date  of  the  Hepburn  Amendment,  with  a  view  to  making  an 
order  under  the  amended  Section  15.^^^ 

329.    Applications  for  Iteh.earing.iB3 

(See  Rule  of  Practice,  No.  XV,  infra.  Appendix). 

Petitions  for  rehearing  must  be  supported  by  affidavits  which 
make  out  a  prima  facie  showing  that  the  Commission  has  commit- 
ted a  material  error  in  fact  or  law,  or  that  some  material  testi- 
mony has  been  overlooked  or  misapprehended.*^*     A  rehearing 

(151)  Southern  Paint  Co.  v.  Lake  E.  &  W.  R.  Co.,  «  I.  O.  C.  Rep.  284, 
(1895). 

But  see  Keith  v.  Kentucky  C.  R.  Co.,  1  I.  C.  C.  Rep.  189,  198,  (26). 

(152)  Cattle  Raisers'  Ass'n.  v.  Missouri,  K.  &  T.  R.  Co.,  12  I.  C.  C. 
Rep.  1,   (309-B). 

See  also  Cattle  Raisers'  Ass'n.  v.  Chicago,  B.  &  Q.  R.  Co.,  12  I.  C.  0. 
Rep.  6,   (245-H). 

(153)  Section  16a  of  the  Act  as  amended  in  1906,  is  as  follows: 
"That  after  a  decision,  order,  or  requirement  has  been  made  by  the  Com- 
mission in  any  proceeding  any  party  thereto  may  at  any  time  make  appli- 
cation for  rehearing  of  the  same,  or  any  matter  determined  therein,  and  it 
shall  be  lawful  for  the  Commission  in  its  discretion  to  grant  such  a  re- 
hearing if  sufficient  reason  therefor  be  made  to  appear.  Applications  for 
rehearing  shall  be  governed  by  such  general  rules  as  the  Commission  may 
establish.  No  such  application  shall  excuse  any  carrier  from  complying  with 
or  obeying  any  decision,  order,  or  requirement  of  the  Coimnission,  or  oper- 
ate in  any  manner  to  stay  or  postpone  the  enforcement  thereof,  without  the 
special  order  of  the  Commission.  In  case  a,  rehearing  is  granted  the  pro- 
ceedings thereupon  shall  conform  as  nearly  as  may  be  to  the  proceedings 
in  an  original  hearing,  except  as  the  Commission  may  otherwise  direct; 
and  if,  in  its  judgment,  after  such  rehearing  and  the  consideration  of  all 
facts,  including  those  arising  since  the  former  hearing,  it  shall  appear 
that  the  original  decision,  order,  or  requirement  is  in  any  respect  unjust 
or  unwarranted,  the  Commission  may  reverse,  change,  or  modify  the  same 
accordingly.  Any  decision,  order,  or  requirement  made  after  such  rehear- 
ing, reversing,  changing,  or  modifying  the  original  determination  shall  be 
subject  to  the  same  provisions  as  an  original  order.'' 

(154)  Riddle  v.  Pittsburg  &  L.  B.  R.  Co.,  1  I.  C.  C.  Rep.  490,  (1888). 
Rice  V.  Western  N.  Y.  &  P.  R.  Co.,  3  I.  C.  0.  Rep.  87,  (1889). 

Myers  v.  Penna.  Co.,  3  I.  C.  C.  Rep.  130,   (1889). 

Proctor  &  Gamble  v.  Cincinnati,  H.  &  D.  R.  Co.,  4  I.  C.  C.  Rep.  443, 
(109). 
Florida  R.  Com.  v.  Savannah,  F.  &  W.  R.  Co.,  5  I.  C.  C.  Rep.,  136,  (137). 
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will  not  be  granted  where  its  obvious  purpose  is  to  delay  the  pro- 
ceedings,^^^  or  to  bring  about  a  rediscussion  of  the  facts  and  law 
already  considered,  or  to  induce  the  Commission  to  reach  a  dif- 
ferent conclusion  on  these  facts.^^*  On  a  proper  showing  being 
made,  rehearings  have  been  granted  ^^^  and  findings  modified  by 
the  Commission  in  certain  cases ;  ^^*  in  other  cases  rehearings 
have  been  refused.^"* 

Although  ordinarily  a  party  to  a  proceeding  is  barred  by  a  de- 
cision and  order  of  the  Commission  from  proceeding  further  in 
order  to  have  the  same  cause  of  action  passed  on  again,  yet  in 
case  of  a  public  complaint  the  Commission  will  sometimes  con- 
sider a  petition  to  modify  its  original  order.^*" 

(155)  Independent  Ref.  Ass'n.  v.  Western  N.  Y.  &  P.  R.  Co.,  5  I.  C.  C. 
Rep.  415,  426,  (155-A). 

(156)  Myers  v.  Penna.  Co.,  3  I.  C.  C.  Rep.  130,  (1889). 

(157)  Independent  Ref.  Assn.  v.  Penna.  R.  Co.,  6  I.  C.  C.  Rep.  52, 
(155-B). 

Re  Allowances  to  Elevators,  13  I.  C.  C.  Rep.  498,  (351-B). 

(158)  Independent  Ref.  Ass'n.  v.  Penna.  R.  Co.,  6  I.  C.  C.  Rep.  449, 
(155-C). 

See  also  Page  v.  Delaware,  L.  &  W.  R.  Co.,  6  I.  C.  C.  Rep.  548,  (180-C). 

(159)  Re  Toledo  Pr.  Exchange's  Petition,  2  I.  C.  C.  Rep.  S88,   (1889). 
Boston  Fr.  &  Pr.  Ex.  v.  New  York  &  N.  B.  R.  Co.,  5  I.  C.  C.  Rep.  1, 

(128-B). 

Atcliison  City  Council  v.  Missouri  Pac.  R.  Co.,  12  I.  C.  C.  Rep.  254, 
(477). 

Muskogee  Com.  CI.  v.  Missouri,  K.  &  T.  R.  Co.,  13  I.  C.  C.  Rep.  68, 
(514). 

St.  Louis  Tr.  Bur.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  Rep.  105,  (562). 

Randolph  Co.  v.  Seaboard  A.  L.  R.  Co.,  14  I.  C.  C.  Rep.  338,  (649). 

Ullman  v.  Adams  Exp.  Co.,  14  I.  C.  C.  Rep.  535,   (701-B). 

(1«0)     Brookway  v.  Ulster  &  D.  R.  Co.,  8  I.  C.  C.  Rep.  21,  (255). 
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In  General 

Enforcement  of  Orders  of 
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of  Fact  by  Commission 
Prima  Pacie  Evidence  in 
Certain  Cases. 
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Eeasonableness  of  Bates 
and  Discriminations  Ques- 
tions of  Fact. 
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Ground  for  Enforcing  the 
Commission's  Order  Ap- 
pears which  has  not  been 
Passed  on  by  the  Commis- 
sion. 

Issuance  of  Injunctions 
without  Previous  Investi- 
gation by  the  Commission. 

Enjoining  Proposed  Sched- 
ules. 

Injunctions  to  Restrain  the 
Enforcement  of  the  Orders 
of  the  Commission. 

Mandamus  Proceedings. 

Damages  before  the  Courts. 

Orders  Requiring  Witnesses 
to  Testify  before  the 
Commission. 

Appeals  from  the  Circuit 
Court. 


330.     In  General. 

The  Act  gives  the  Commission  no  power  to  enforce  its  orders. 
These  are  rendered  effective  in  two  ways :  First,  by  reason  of  the 
heavy  penalties  imposed  on  carriers  by  the  Amendment  of  1906 
for  disobedience  to  the  Commission's  orders ;  and,  second,  by  ap- 
plication under  the  i6th  Section  of  the  Act  by  the  party  injured, 
or  by  the  Commission,  to  the  Federal  Courts  for  a  writ  requiring 
obedience  thereto.^ 

Prior  to  the  Amendment  of  1906  the  Act  imposed  no  penal- 
ties on  the  carrier  for  failure  to  comply  with  the  Commission's  or- 
ders. If  the  carrier  disputed  the  propriety  of  a  given  order  it 
could  raise  the  question  in  the  Courts  merely  by  refusing  to  com- 
ply therewith,  thus  forcing  the  Commission  or  the  injured  party 

(1)     See  Par.  10  of  Section  16,  supra,  p.  29. 

The  Act  would  not  seem  to  provide  for  an  appeal  by  a  shipper  against 
whom  the  Commission  has  decided  a  case  before  it. 

Field  V.  Southern  R.  Co.,  13  I.  C.  C.  Rep.  298,  299,  (613). 
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to  apply  for  relief  to  the  Court,  where  the  whole  controversy 
would  be  gone  over  again.  Section  i6,  as  amended  by  the  Hep- 
burn Act,  however,  prescribes  a  penalty  of  $S,ooo  for  every  day's 
knowing  failure  to  comply  with  an  order  issued  under  Section  15.2 
Under  the  recent  decision  in  Ex  parte  Young  ^  there  would  per- 
haps seem  to  be  some  doubt  as  to  the  constitutionality  of  this 
provision.  But  if,  as  would  appear,  it  is  constitutional,  its  prac- 
tical effect  is  to  coerce  the  carrier  into  immediate  obedience.  The 
propriety  or  legality  of  the  order  can  then  be  tested  by  a  petition 
on  the  part  of  the  carrier  to  enjoin,  set  aside,  annul  or  suspend  the 
order.^ 

In  view  of  the  above  provision,  many  of  the  points  decided  by 
the  Courts  on  petitions  to  enforce  the  Commission's  orders  are 
now  perhaps  of  little  practical  value. 

331.     Enforcement  of  Orders  of  tbe  Commission — Findings  of  Fact 
by  Commission  Prima  Facie  Evidence  in  Certain.  Cases. 

Under  the  Act  as  it  stood  prior  to  1906,  on  an  application  by 
the  Commission  to  enforce  its  order,  the  findings  of  fact  in  its  re- 
port were  prima  facie  evidence  of  the  matters  stated  therein; 
under  the  Amendment  of  1906  this  effect  is  given  to  the  Commis- 
sion's findings  of  fact  only  in  case  of  petitions  claiming  dam- 
ages previously  awarded  by  the  Commission.  In  one  of  the  Fed- 
eral cases  decided  shortly  after  the  passage  of  the  original  Act, 
Judge  Acheson  intimated  that  unless  the  Act  had  specifically  pro- 
vided that  the  Commission's  findings  of  fact  should  be  prima  facie 

(2)  Paragraphs  7  and  8  of  Section  16  are  as  follows: 

"Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or  any 
receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly  fails 
or  neglects  to  obey  any  order  made  under  the  provisions  of  section  15 
of  this  Act,  shall  forfeit  to  the  United  States  the  sum  of  five  thousand 
dollars  for  each  offense.  Every  distinct  violation  shall  be  a  separate 
offense,  and  in  case  of  a  continuing  violation  each  day  shall  be  deemed 
a  separate  offense. 

"The  forfeiture  provided  for  in  this  Act  shall  be  payable  into  the  Treas- 
ury of  the  United  States,  and  shall  be  recoverable  in  a  civil  suit  in  the 
name  of  the  United  States,  brought  in  the  district  where  the  carrier  has 
its  principal  operating  office,  or  in  any  district  through  which  the  road 
of  the  carrier  runs." 

(3)  209  U.  S.  123,   (1908). 

(4)  See   infra,    §338. 
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evidence  only,  these  findings  might  be  held  to  be  conclusive,  in 
accordance  with  the  principle  that  where  the  law  has  confided  to  a 
special  tribunal  the  authority  to  hear  and  determine  certain  matters 
in  the  course  of  its  duties,  the  decision  of  that  tribunal,  within  the 
scope  of  its  authority,  is  conclusive  on  other  tribunals.^  This 
construction  would  now  restrict  the  Court  to  a  review  of  questions 
of  law,®  except  in  cases  requiring  a  trial  by  jury. 

Under  the  provision  making  the  Commission's  findings  of  fact 
prima  facie  evidence  of  the  matters  contained  therein,  it  has 
been  held  that  on  petitions  by  the  Commission  to  enforce  its  or- 
der, if  the  findings  of  fact  make  out  a  prima  facie  case,  the  burden 
of  proof  is  on  the  defendant,''  and  that  in  such  a  proceeding  no 
fact  found  by  the  Commission  can  be  held  to  be  unsupported  by 
evidence.^  The  Supreme  Court  has  said  that  it  would  "ascribe  to 
such  findings  the  strength  due  to  the  judgments  of  a  tribunal  ap- 
pointed by  law  and  informed  by  experience."  ^ 

In  one  case,  however,  arising  prior  to  1906,  Judge  Parnell,  in 
the  District  Court  in  North  Carolina,  held  that  when  the  Commis- 

(5)  I.  C.  0.  V.  Lehigh  Valley  E.  Co.,  49  Fed.   177,  179,    (1892). 

(6)  Such  is  the  law  under  the  English  Act. 

See  I  Boyle  v.  Waghorn,  Chap.  XXXIII,  p.  309. 

The  Commission  being  an  expert  tribunal  would  seem  more  competent 
than  a  Court  to  pass  on  questions  of  fact  connected  with  railroad  rates. 

In  the  recent  decision  in  Missouri,  K.  &  T.  R.  Co.  v.  I.  C.  C,  164  Fed. 
845,  (399-E),  the  court  seemed  to  assume  that  the  Amendment  of  1908 
had  not  altered  the  law  as  to  the  effect  of  the  Commission's  findings. 

See,  however,  Stickney  v.  I.  C.  C,  164  Fed.  638,  643-644,   (399-D). 

(7)  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  118  Fed.  613,  622,   (275-B). 

(8)  Southern  Ry.  Co.  v.  St.  Louis,  H.  &  G.  Co.,  153  Fed.  723,  734, 
(384-C). 

(9)  Illinois  Cent.  R.  Co.  v.  I.  C.  O.,  206  U.  S.  441,  454;  51  L.  Ed. 
1128;   27  Sup.  Ct.  700,    (369-B). 

Citing  Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648;  44  L.  Ed. 
309;    20   Sup.   Ct.   209,    (ISe-D). 

And  East  Tenn.,  V.  &  G.  R.  Co.  v.  I.  C.  C,  181  U.  8.  1,  27;  21  Sup. 
Ct.  516;   45  L.  Ed.  719,    (162-D). 

See  also  Tift  v.  Southern  R.  Co.,  138  Fed.  753,  760,  (319-B) ;  206  U. 
S.  428;  51  L.  Ed.  1124;  27  Sup.  Ct.  709,   (319-C). 

J.  C.  C.  V.  L.  &  N.  R.  Co.,  102  Fed.  709,  710,  (242-B),  (decision  re- 
versed, but  not  on  this  point,  108  Fed.  988;  190  U,  S.  273),   (242-C-D). 

Stickney  v.  I.  C.  C,  164  Fed.  638,   (399-D). 

Missouri,  K.  &  T.  R.  Co.  v.  I.  C.  C,  164  Fed.  645,   (399-E). 
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sion  applied  to  a  Court  to  enforce  its  order  it  must  make  out  a 
case  just  as  any  other  litigant.^'* 

On  demurrer  to  a  petition  by  the  Commission,  the  Court,  where 
possible,  will  adopt  such  a  construction  of  the  findings  as  to  make 
them  support  the  order  and  will  resolve  every  reasonable  doubt  in 
favor  of  the  lawfulness  of  the  latter.  ^^ 


332.     Same   Subject — Questions   of   B«asonableiLess   of   Bates   and 
Discriminations  Questions  of  Fact. 

Questions  as  to  whether  or  not  a  rate  is  reasonable  ^^  or  whether 
a  given  practice  produces  an  unjust  discrimination  1*  are  ques- 
tions of  fact.i*  In  one  case,  however,  the  Court  held  that  a 
finding  that  the  practice  of  charging  for  the  weight  of  oil  barrels 
and  not  for  the  weight  of  oil  tanks  produced  a  discrimination  in 
favor  of  tank  shippers,  was  a  finding  of  law  and  not  one  of  fact.^^ 
This  conclusion  would  seem  open  to  doubt. 

Whether  or  not  competition  is  present  and  effective  is  a  ques- 
tion of  fact  but  whether,  under  the  terms  of  the  Act,  it  may  prop- 
erly be  considered  in  adjusting  rates,  is  one  of  law.*^ 

(10)  I.  C.  C.  V.  Cincinnati,  P.  &  V.  R.  Co.,  124  Fed.  624,  630,  (298-3). 
See  also  I.   C.   C.  v.  Atchison,  T.  &   S.   F.  R.   Co.,  50  Fed.  295,   304, 

(110-B). 

I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144,  173-'6;  42  L.  Ed.  414;  18 
Sup.  Ct.  45,    (170-D). 

(11)  I.  C.  C.  V.  Chicago,  B.  &  Q.  R.  Co.,  94  Fed.  272,  273,   (245-B). 

I.  C.  0.  V.  Southern  Pac.  R.  Co.,  123  Fed.  597,  603,  (302-B),  (decis- 
ion reversed  on  another  ground,  200  U.  S.  536;  26  Sup.  Ct.  330;  50  L.  Ed. 
585),  (302-E). 

(12)  Western  N.  Y.  &  P.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed.  343,  368, 
(155-E). 

(13)  I.  C.  C.  V.  Southern  Pac.  Co.,  123  Fed.  597,  601,  (302-B)'  (deci- 
sion reversed  on  another  ground,  200  U.  S.  536;  26  Sup.  Ct.  330;  50  L. 
Ed.  585,   (302-E). 

(14)  I.  C.  C.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144,  170;  18  Sup.  Ot. 
144;  42  L.  Ed.  414,   (170-D). 

See  quotation  supra,    §183. 

(15)  Western  N.  Y.  &  P.  R.  Co.  v.  Penn.  Ref.  Co.,  137  Fed.  343-348; 
(155-E). 

(16)  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  419,   (156-B). 
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833.    Same  Subject — Preliminary  Injimctions  not  Granted  Where 
Facts  of  Complaint  are  Denied  in  tlie  Answer. 

A  preliminary  injunction  will  not  be  granted  to  enforce  an  or- 
der of  the  Commission,  where  the  facts  of  the  petition  are  denied 
in  the  answer.^'' 

334.     Samie  Subject — Courts  not  Bound  by  Reasoning  of  Commis- 
sion but  May  not  Modify  the  Commission's  Orders. 

On  a  petition  by  the  Commission  for  a  writ  to  enforce  its  order, 
the  Court  is  not  bound  by  the  reasons  or  restricted  to  the  grounds 
relied  upon  by  the  Commission.  It  may  enforce  the  order,  if  for 
any  reason  it  appears  to  be  valid.^*  the  proceeding  being  in  a  sense 
a  new  and  original  one.^* 

The  Courts  have  no  power  to  modify  the  Commission's  order. 
They  must  enforce  it  as  it  stands  or  dismiss  the  petition.^o  and  the 
Commission  cannot  help  matters  by  filing  with  the  Court  a  cer- 
tificate stating  that  it  did  not  intend  its  order  to  be  as  broad  as 
on  its  face  it  appeared.^i    If,  however,  the  order  be  separable,  the 

(17)  I.  0.  C.  V.  Lehigh  Val.  B.  Co.,  49  Fed.  177,    (1892). 
Shinkle  v.  Louisville  &  N.  E.  Co.,  62  Fed.  690,   (183-B). 

I.  C.  C.  V.  Cincinnati,  N.  O.  &  T.  V.  R.  Co.,  64  Fed.  981,  (183-C). 
As  to  injunctions  to  restrain  enforcement  of  the  Commission's  orders 
see  infra,  §33'8. 

(18)  L  C.  C.  V.  East  Tenn.,  V.  &  G.  R.  Co.,  85  Fed.  107,  110,  (162-B), 
(decision  reversed,  181  U.  S.  1;  21  Sup.  Ct.  516;  45  L.  Ed.  719,  (162-D),, 
but  not  on  this  point) . 

I.  C.  C.  V.  Southern  Pac.  Co.,  123  Fed.  597,  601,  (302-B)  ;  200  U. 
S.  53'6,  556-7;  26  Sup.  Ct.  330;  50  L.  Ed  585,   (302-E). 

I.  C.  C.  V.  Alabama  Kd.  K.  Co.,  168  V.  S.  144,  175;  18  Sup.  Ct.  45;  42 
L.  Ed  414,    (170-D). 

See,  however,  Penn  Ref.  Co.  v.  Western  N.  Y.  and  P.  R.  Co.,  208  U.  S. 
208,  222;   28  Sup.  Ct.  268;   52  L.  Ed.  493,    (155-F). 

(19)  See  Kentucky  &  Ind.  Br.  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.. 
567,   614,    (57-B). 

(20)  I.  C.  C.  V.  Louisville  &  N.  R.  Co.,  73  Fed.  409,  428,   (156-B). 
Detroit  G.  H.  &  M.  R.  Co.  v.  I.  C.  C,  74  Fed.  803,  841 ;  43  U.  a  App. 

308;   21   C.   C.  A.   103,    (100-C). 

Farmers'  Loan  Co.  v.  Northern  Pac.  R.  Co.,  83  Fed.  249,  253,  267, 
(1897). 

I.  C.  C.  V.  Lake  S.  &  M.  S.  R.  Co.,  134  Fed.  942,  947,  (309-B)  ;  202 
U.  a  613;  26  Sup.  Ct.  766;  50  L.  Ed.  1171,    (309-B). 

(21)  I.  C.  C.  V.  Delaware,  L.  &  W.  R.  Co.,  64  Fed.  723,  (No.  1),. 
(180-B). 
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Court  may  probably  enforce  the  legal  part  and  refuse  to  dto  so 
as  regards  the  remainder.^* 

335.  Sanie   Subject — Practice   Where   Ground  for   Enforcing   the 

Cominission's  Order  Appears  Which,  has  not  heen  Passed 
on  by  the  Commission. 

Although  an  order  by  the  Commission  is  enforceable,  irrespec- 
tive of  the  grounds  on  which  the  Commission  itself  has  rested  it, 
if  for  any  reason  it  appears  to  be  a  lawful  one,  yet  where  the 
Commission's  decision  has  been  based  on  a  misconstruction  of  the 
Act,  rendering  the  order  invalid  on  the  grounds  stated  by  the 
Commission,  the  Court  will  not  enforce  it  on  a  new  ground  not 
passed  on  by  the  Commission,  even  though  the  evidence  might  jus- 
tify this,  but  will  send  the  case  back  to  the  Commission  to  give 
that  body  an  opportunity  to  pass  on  the  new  questions  suggested.^s 

336.  Issuance  of  Injunctions  Without  Previous  Investigation  by 

the  Commission. 

Prior  to  the  passage  of  the  Elkins  Act  in  February,  1903,  the 
only  remedies  existing  for  the  protection  of  rights  created  under 
Section  3  of  the  Act  were,  first,  a  suit  at  law  for  damages,  and 
second,  application  to  the  Commission  followed  by  a  suit  in 
equity  to  enforce  its  order.**  The  latter  contingency  was  the  only 
one  authorizing  equitable  interference,  except  in  cases  where  man- 
datory injunctions  were  expressly  authorized  by  the  Amendment 
of  1889  (Section  23).  The  Court  therefore  had  no  authority  to 
grant  an  injunction  to  restrain  a  violation  of  Section  3  at  the  suit 
of  the  United  States  brought  by  the  Attorney  General,  although 
at  the  request  of  the  Interstate  Commerce  Commission,  the  latter 

(22)  I.  C.  C.  V.  Western  N.  Y.  &  P.  R.  Co.,  82  Fed.  192,  196,  (155-D). 
See  I.  C.  C.  V.  Lake  8.  &  M.  S.  E,.  Co.,  134  Fed.  942,  946-7,  (309-B). 

I.  0.  C.  V.  Cincinnati,  P.  &  V.  R.  Co.,  124  Fed   624.    (298-B). 

(23)  Texas  &  Pac.  R.  Co.  v.  I.  C.  C,  162  U.  S.  197,  238-9;  16  Sup. 
Ct.    666;    40   L.   Ed.    940,    (122-D). 

Louisville  &  N.  R.  Co.  v.  Behlmer,  173  U.  S.  648,  675-6;  20  Sup.  Ct. 
209;  44  L.  Ed.  309,    (i86-D). 

East  Tenn.,  V.  &  G.  R.  Co.  v.  L  C.  C,  181  U.  S.  1,  27;  21  Sup.  Ct.  516; 
45   L.   Ed    719,    (162-D). 

Of.  I.  C.  C.  V.  Southern  R.  Co.,  105  Fed.  703,  710-711,   (208-B). 

(24)  Central  Stock  Yds.  Co.  v.  Louisville  &  N.  R.  Co.,  112  Fed.  823, 
(300-A);   192  U.  S.  5'68;  24  Sup.  Ct.   339;   48  L.  Ed.   565,    (300-B). 
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body  having  previously  undertaken  no  formal  investigation  of  the 
matter  complained  of.^^  Section  3  of  the  Elkins  Act,  however, 
although  not  legaUzing  injunctions  issued  prior  to  its  passage,** 
applied  to  pending  cases  so  as  to  give  the  Courts  power  to  issue 
an  injunction  in  such  a  case  on  a  motion  made  after  that  Act  be- 
came a  law.2'' 

Under  Section  3  of  the  Elkins  Act  **  a  suit  will  lie  on  behalf  of 
the  Commission  2»  or  of  the  United  StateSj^**  to  enjoin  violations 
of  the  Act,  and  the  Attorney  General  may  proceed  either  on  re- 
quest of  the  Commission  or  on  his  own  motion.^*  The  fact  that 
the  acts  sought  to  be  enjoined  constitute  a  crime  is  no  reason  for 
denying  relief.  ^^ 

A  Court  has  power,  irrespective  of  the  Act,  to  require  a  com- 
mon carrier  to  perform  its  common  law  duty  to  receive  and  carry 
articles  tendered  to  it.*' 

(25)  Missouri  Pac.  R.  Co.  t.  U.  8.,  189  U.  S.  274;  23  Sup.  Ot.  507  j 
47  L.  Ed.  811,   (187-B). 

But  see  Interstate  Stock  Yds.  Co.  v.  Indianapolis  U.  R.  Co.,  99  Fed. 
472,    483,    (276). 

U.  S.  V.  Michigan  Cent.  R.  Co.,  122  Fed.  544,   (316). 

Little  R.  &  M.  R.  Co.  v.  East  T.,  V.  &  G.  R.  Co.,  47  Fed.  771,  774, 
(135). 

Toledo,  etc.  Ry.  Co.  v.  Penna.  Co.,  54  Fed.  730,  746;   19  L.  R.  A.  387, 
(1893);   166  U.  S.  548;   17  Sup.  Ct.  658;  41  L.  Ed.   1110,   (1897). 
And  cf.  Danciger  v.  Wells  Fargo  Co.,   154  Fed.  379,    (1907), 

(26)  U.  S.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  142  Fed.   176,   (406). 

(27)  Missouri  Pac.  R.  Co.  v.  U.  S.  189  U.  S.  274;  23  Sup.  Ct.  507; 
47  L.  Ed.  811,   (187-B). 

U.  S.  V.  Michigan  Cent.  R.  Co.,  122  Fed.  544,    (316). 

(28)  See  supra,  p.  4'6,  for  the  provisions  in  question. 

(29)  I.  C.  C.  V.  Chicago  G.  W.  R.  Co.,  141  Fed.  1003,  1013-1014, 
(364-B). 

(30)  See  U.  S.  v.  Delaware  &  H.  R.  Co.,  164  Fed.  215,  (713). 

(31)  U.  S.  V.  Milwaukee  Ref.  Co.,  145  Fed.   1007,  1010,   (411-B). 

(32)  Ibid. 

(33)  Danciger  v.   Wells  Fargo   Co.,   154   Fed.   379,    (1907). 
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A  general  omnibus  injunction  will  not  be  issued  in  the  terms  of 
the  Act;  particular  specified  violations  only  will  be  enjoined.^* 

33<7.    Enjoining  Proposed  Schedules. 

The  question  of  the  power  of  the  Courts  under  the  present  law 
to  enjoin  the  fihng  of  proposed  schedules  of  rates  or  the  enforce- 
ment of  such  when  in  effect,  is  fully  discussed  in  Chapter  XIX 
(supra  §§  242-243). 

The  authorities  are  not  in  harmony  as  to  the  district  in  which 
such  suits  may  be  brought.  In  two  cases  it  has  been  held  that, 
since  jurisdiction  does  not  depend  on  diverse  citizenship,  the  bill 
must  be  filed  in  the  district  of  which  the  defendant  is  an  inhabi- 
tant ;  ^®  other  cases,  however,  have  held  that  the  provisions  of  the 
Judiciary  Acts  of  1887  and  1888,  prohibiting  suits  except  in  the 
district  of  defendant's  residence,  do  not  apply  to  cases  like  that  in 
question,  where  the  Federal  Courts  have  exclusive  jurisdiction, 
and  that  such  suits  may  be  maintained  in  any  district  in  which  the 
defendants  are  found.^* 

338.    rnjunctions  to  Restrain  the  Enforcement  of  the  Orders  of 

the  Commission. 
In  view  of  the  enormous  penalty  imposed  by  the  Act  for  dis- 
obeying orders  of  the  Commission  other  than  for  the  payment  of 
money,  it  is  probable  that  in  future  the  question  of  the  legality 
of  the  Commission's  orders  will  be  raised,  not  by  petition  of  the 
shipper  or  of  the  Commission  to  enforce  the  order,  but  by  a  suit 
on  the  part  of  the  carrier  to  set  aside  or  suspend  it  under  Par.  12 
of  Section  i6,  as  amended  by  the  Hepburn  Act,  the  carrier  having 

(34)  Colorado  Fuel  Co.  v.  Southern  Pac.  Co.,  101  Fed.  779,  785, 
(201-C). 

I.  C.  C.  V.   Chesapeake  &  O.  E.  Co.,  200  U.  S.  361,  404-405;   26  Srfp. 
Ct.  272;  50  L,.  Ed.  515,   (339-B). 
See  also  supra,   §326. 

(35)  Sunderland  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  158  Fed.  877, 
(1908). 

Memphis  Cotton  Oil  Co.  v.  Illinois  Cent.  R.  Co.,  164  Fed.  290,   (715). 

(36)  Northern  Pac.  R.  Co.  v.  Pacific  C.  L.  M.  Asso.,  165  Fed.  1,  (726). 
Union  Pac.  R.  Co.  v.  Oregon  &  W.  L.  M.  Asso.,  1«5  Fed.  13,   (736). 
See  also  Macon  Gr.  Co.  v.  Atlantic  C.  L.  R.  Co.,  163  Fed.  736,   (711). 
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first  obtained  a  temporary  restraining  order. ^^  A  number  of  ac- 
tions have  already  been  brought  by  the  carriers  and  injunctions 
issued  under  this  provision,**  but  no  question  of  importance  with 
reference  to  its  construction  has,  as  yet,  been  passed  on  in  pub- 
lished cases. 

330.    SCandamus  Proceedings. 

Prior  to  the  Hepburn  Act,  the  only  authority  for  the  issuance 
of  mandamus  by  a  Federal  Court  was  that  conferred  by  the  last 
paragraph  of  Section  6  {supra,  p.  i2n)  to  compel  the  filing  of 
tariffs  and  by  the  Amendment  of  1889  to  compel  the  allowance  of 
equal  facilities  to  shippers.'^  The  Courts  had  therefore  no  orig- 
inal jurisdiction  by  mandamus  to  compel  a  carrier  to  make  an 
annual  report  required  by  the  Commission  under  Section  20  of 

(37)  See  supra,  p.  30,  for  the  text  of  this  provision. 

(38)  See  Delaware,  L.  &  W.  R.  Co.  v.  I.  C.  C,  155  Fed.  512,   (1907). 
Stiekney  v.  I.  C.  C,  164  Fed.  638,   (399-D). 

Missouri,  K.  &  T.  E.  Co.  v.  I.  C.  C,  164  Fed.  645,  (399-E). 

Chicago  &  A.  E.  Co.  v.  I.  C.  C,  000  Fed.  ,   (631-B). 

Delaware,  L.  &  W.  E.  Co.  v.  I.  C.  C,  000  Fed. ,  (688-B). 

See  also  22nd  Ann.  Eep.  pp.  21-24,  as  to  actions  of  this  nature  pending 
on  Dec.  24th,   1908. 

(39)  The  latter  provision  now  constitutes  Section  23  of  the  Act  and  is 
as  follows: 

"That  the  circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction  upon  the  relation  of  any  person  or  persons,  firm,  or  corpora- 
tion, alleging  such  violation  by  a  common  carrier,  of  any  of  the  pro- 
visions of  the  act  to  which  this  is  a  supplement  and  all  acts  amendatory 
thereof,  as  prevents  the  relator  from  having  interstate  traffic  moved  by 
said  common  carrier  at  the  same  rates  as  are  charged,  or  upon  terms 
or  conditions  as  favorable  as  those  given  by  said  common  carrier  for  like 
traffic  under  similar  conditions  to  any  other  shipper,  to  issue  a  writ 
or  writs  of  mandamus  against  said  common  carrier,  commanding  such 
common  carrier  to  move  and  transport  the  traffic,  or  to  furnish  cars  or 
other  facilities  for  transportation  for  the  party  applying  for  the  writ; 
Provided,  That  if  any  question  of  fact  as  to  the  proper  compensation 
to  the  common  carrier  for  the  service  to  be  enforced  by  the  writ  is  raised 
by  the  pleadings,  the  writ  of  peremptory  mandamus  may  issue,  notwith- 
standing such  question  of  fact  is  undetermined,  upon  such  terms  as  to 
security,  payment  of  money  into  the  court,  or  otherwise,  as  the  court 
may  think  proper,  pending  the  determination  of  the  question  of  fact; 
Provided,  That  the  remedy  hereby  given  by  vnrit  of  mandamus  shall  be 
cumulative,  and  shall  not  be  held  to  exclude  or  interfere  with  other 
remedies  provided  by  this  act,  or  the  act  to  which  it  is  a  supplement." 
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the  Act.*"  The  Hepburn  Act,  however,  inserted  in  Section  20  a 
provision  giving  jurisdiction  to  the  Circuit  and  District  courts,  on 
application  by  the  Attorney  General  at  the  request  of  the  Com- 
mission, to  issue  writs  of  mandamus  commanding  a  carrier  to 
comply  with  any  of  the  provisions  of  the  Act.*^ 

The  remedy  by  mandamus  under  Section  23  is  not  exclusive, 
but  cumulative,  and  the  institution  of  mandamus  proceedings  to 
compel  proper  car  distribution  does  not  prevent  a  concurrent  pe- 
tition under  Section  13  to  the  Commission  for  the  same  purpose.*^ 

In  mandamus  proceedings  under  the  Act,  the  Court  is  not 
governed  by  the  strict  rules  applicable  where  the  writ  is  preroga- 
tive and  not  ordinary  process.  Amendments  may  therefore  be 
allowed.** 

The  power  of  the  courts  to  issue  mandamus  to  compel  a  carrier 
to  furnish  a  complaining  mine  owner  with  his  proper  quota  of  cars 
is  not  ousted  by  an  agreement  between  the  shippers  in  the  region 
with  reference  to  a  basis  of  car  distribution.** 


(40)  Knapp  v.  Lake  Shore  &  M.  S.  R.  Co.,  197  U.  S.  536;  25  Sup. 
Ct.  700;    49   L.  Ed.   870,    (376). 

U.  S.  ex  rel.  v.  Norfolk  &  W.  R.  Co.,  138  Fed.  849,  852,   (389-A). 

But  see  U.  S.  ex  rel.  I.  C.  C.  v.  Chicago,  K.  &  S.  R.  Co.,  81  Fed.  783, 
(227). 

I.  0.  C.  V.  Bellaire,  Z.  &  C.  R.  Co.,  77  Fed.  942,   (213). 

U.  8.  ex  rel.  I.  C.  C.  v.  Seaboard  Ry.  Co.,  82  Fed.  563,  566,  (233-A) ; 
85  Fed.   955,    (233-B). 

Also  Augusta  S.  R.  Co.  v.  Wrightsville  &  T.  R.  Co.,  74  Fed.  522,  (205). 

(41)  This  provision,  which  constitutes  the  9th  paragraph  of  Section 
20,  is  as  follows: 

"That  the  circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction,  upon  the  application  of  the  Attorney-General  of  the  United 
States  at  the  request  of  the  Commission,  alleging  a  failure  to  comply 
with  or  a  violation  of  any  of  the  provisions  of  said  Act  to  regulate  com- 
merce or  of  any  Act  supplementary  thereto  or  amendatory  thereof  by  any 
common  carrier,  to  issue  a  writ  or  writs  of  mandamus  commanding  such 
common  carrier  to  comply  with  the  provisions  of  said  Acts,  or  any  of  them." 

See  U.  S.  V.  Delaware  &  H.  R.  Co.,  164  Fed.  215,  (713). 

(42)  Merchants'  Coal  Co.  v.  Fairmont  Coal  Co.,  160  Fed.  769,   (581). 

(43)  West  Va.  Nor.  R.  Co.  v.  U.  S.  ex  rel.  Kingwood  Coal  Co.,  134 
Fed.  198,  203;    67   C.   C.  A.   220,    (320-B). 

(44)  U.  S.  ex  rel.  Greenbrier  Co.  v.  Norfolk  &  W.  R.  Co.,  143  Fed. 
266;  74  C.   C.  A.   404,    (389-B). 

As  to  discriminations  in  car  distribution  see  supra.  Chap.  XV. 
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The  president  of  a  railroad  who  is  also  its  principal  stockholder 
and  the  owner  of  a  Coal  Company  alleged  to  be  receiving  an 
undue  preference  in  car  distribution,  is  a  proper  party  to  man- 
damus proceedings  to  require  proper  distribution.*^ 

S40.     Damages  Before  the  Courts. 

There  is  no  appeal,  as  such,  to  the  Federal  Courts  from  an  or- 
der of  the  Commission  denying  or  awarding  damages ;  *'  and  the 
Court  has  no  power  to  award  such  on  application  by  the  Commis- 
sion to  enforce  its  order.*^  The  only  procedure  to  recover  dam- 
ages after  the  Commission's  decision,  is  that  specified  in  Section 
i6  of  the  Act.*8 

Cf.  also  U.  S.  ex  rel.  Morris  v.  Delaware,  L.  &  W.  R.  Co.,  40  Fed.  101, 
(87). 
Augusta  S.  R.  Co.  v.  Wrightsville  &  T.  R.  Co.,  74  Fed.  522,   (205). 

(45)  West  V.  Nor.  R.  Co.  v.  U.  S.,  ex  rel.,  134  Fed.  198,  203;  67  C. 
C.  A.  220,    (SaO-B). 

(46)  Western  N.  Y.  &  P.  R.  Co.  v.  Penn  Ref.  Co.,  137  Fed.  343,  354, 

(155-E). 

(47)  I.  C.  C.  V.  Western  N.  Y.  &  P.  R.  Co.,  82  Fed.  192,  195,  (155-D) ; 
reversed  137  Fed.  343,  (155-E);  208  U.  S.  208;  28  Sup.  Ct  268;  52  h. 
Ed.  493,   (155-F);  but  not  on  this  point. 

(48)  This  provision  constitutes  the  first  three  paragraphs  of  Section 
16,  and  is  as  follows: 

"That  if,  after  hearing  on  a  complaint  made  as  provided  in  section 
thirteen  of  this  Act,  the  Commission  shall  determine  that  any  party  com- 
plainant is  entitled  to  an  award  of  damages  under  the  provisions  of  this 
Act  for  a  violation  thereof,  the  Commission  shall  make  an  order  direct- 
ing the  carrier  to  pay  to  the  complainant  the  sum  to  which  he  is  entitled 
on  or  before  a  day  named. 

"If  a  carrier  does  not  comply  with  an  order  for  the  payment  of  money 
within  the  time  limit  in  such  order,  the  complainant,  or  any  person  for 
whose  benefit  such  order  was  made,  may  file  in  the  circuit  court  of  the 
United  States  for  the  district  in  which  he  resides  or  in  which  is 
located  the  principal  operating  office  of  the  carrier,  or  through  which  the 
road  of  the  carrier  runs,  a  petition  setting  forth  briefly  the  causes  for 
which  he  claims  damages,  and  the  order  of  the  Commission  in  the  premises. 
Such  suit  shall  proceed  in  all  respects  like  other  civil  suits  for  damages, 
except  that  on  the  trial  of  such  suit  the  findings  and  order  of  the  Com- 
mission shall  be  prima  facie  evidence  of  the  facts  therein  stated,  and 
except  that  the  petitioner  shall  not  be  liable  for  costs  in  the  circuit  court 
nor  for  costs  at  any  subsequent  stage  of  the  proceedings  unless  they 
accrue  upon  his  appeal.     If  the  petitioner  shall  finally  prevail  he  shall 
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In  case  a  carrier  has  charged  the  rates  duly  published  and  filed, 
and  a  shipper  alleges  that  such  rates  are  unreasonable,  the  only 
way  in  which  he  can  obtain  redress  is  by  application  to  the  Com- 
mission.'*' 

Where  no  rate  is  filed,  or  where  the  rate  charged  is  in  excess 
of  the  published  rate,  or  in  other  instances  in  which  the  Commis- 
sion has  not  exclusive  jurisdiction,  a  shipper  has  the  choice  of  two 
remedies.  He  may  either  make  complaint  to  the  Commission,  or 
may  bring  suit  in  the  Federal  Courts,  but  must  elect  between  the 
two  remedies.^"  A  suit  in  a  State  court  in  such  a  case  is  not, 
however,  a  bar  to  a  subsequent  complaint  to  the  Commission ;  ^^ 

be  allowed  a  reasonable  attorney's  fee,  to  be  taxed  and  collected  as  a 
part  of  the  costs  of  the  suit.  All  complaints  for  the  recovery  of  damages 
shall  be  filed  with  the  Commission  within  two  years  from  the  time  the 
cause  of  action  accrues,  and  not  after,  and  a  petition  for  the  enforce- 
ment of  an  order  for  the  payment  of  money  shall  be  filed  in  the  circuit 
court  within  one  year  from  the  date  of  the  order,  and  not  after:  Pro- 
vided, That  claims  accrued  prior  to  the  passage  of  this  Act  may  be  pre- 
sented within  one  year. 

"In  such  suits  all  parties  in  whose  favor  the  Commission  may  have 
made  an  award  for  damages  by  a  single  order  may  be  joined  as  plaintiffs, 
and  all  of  the  carriers  parties  to  such  order  awarding  such  damages  may 
be  joined  as  defendants,  and  such  suit  may  be  maintained  by  such  joint 
plaintiffs  and  against  such  joint  defendants  in  any  district  where  any  one 
of  such  joint  plaintiffs  could  maintain  such  suit  against  any  one  of  such 
joint  defendants;  and  service  of  process  against  any  one  of  such  de- 
fendants as  may  not  be  found  in  the  district  where  the  suit  is  brought 
may  be  made  in  any  district  where  such  defendant  carrier  has  its  princi- 
pal operating  offices.  In  case  of  such  joint  suit  the  recovery,  if  any,  may 
be  by  judgment  in  favor  of  any  one  of  such  plaintiffs,  against  the 
defendant  found  to  be  liable  to  such  plaintiff." 

(49)  See  supra,  §§240-243,  244,  280,  309. 

(50)  Section  9  of  the  Act  provides  in  part  as  follows: 

"That  any  person  or  persons  claiming  to  be  damaged  by  any  common 
carrier  subject  to  the  provisions  of  this  act  may  either  make  complaint 
to  the  Commission  as  hereinafter  provided  for,  or  may  bring  suit  in  his 
or  their  own  behalf  for  the  recovery  of  the  damages  for  which  such  com- 
mon carrier  may  be  liable  under  the  provisions  of  this  act,  in  any  dis- 
trict or  circuit  court  of  the  United  States  of  competent  jurisdiction;  but 
such  person  or  persons  shall  not  have  the  right  to  pursue  both  of  said  reme- 
dies, and  must  in  each  case  elect  which  one  of  the  two  methods  of  pro- 
cedure herein  provided  for  he  or  they  will  adopt " 

(51)  Gallogly  v.  Cincinnati  H.  &  D.  R.  Co.,  11  I.  C.  C.  Rep.  1,  9, 
(381). 
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and  where  the  rate  charged  was  in  accordance  with  the  tariff 
filed,  a  suit  in  a  Federal  Court  is  not  a  bar,  since  that  Court  had  no 
jurisdiction  to  entertain  the  suit.^" 

The  Commission  and  the  Federal  Courts  have  exclusive  juris- 
diction to  award  damages  under  the  Act,^*  and  a  Federal  Court 
cannot  therefore  take  jurisdiction,  on  removal  from  a  State  court, 
of  an  action  by  a  shipper  to  recover  excessive  charges.^*  Where, 
however,  the  carrier  brings  suit  for  freight  in  a  State  court  and 
the  defendant  removes  the  case  on  account  of  diverse  citizenship, 
the  Federal  Court  has  jurisdiction,  even  though  the  defense  is 
based  on  the  Interstate  Commerce  Act.^^ 

Under  the  original  Act,  actions  for  damages  might  be  brought 
in  the  district  of  defendant's  residence  or  in  any  district  where  it 
was  doing  business  and  was  properly  served.^'  The  Hepburn 
Amendment  permits  any  person  for  whose  benefit  an  order  for 
the  payment  of  money  was  made  to  file  his  petition  in  the  Circuit 
Court  for  the  district  in  which  he  resides,  or  in  which  is  located 
the  principal  operating  office  of  the  carrier,  or  through  which  the 
road  of  the  carrier  runs."^  Actions  by  joint  plaintiffs  against  joint 
defendants  may  be  maintained  in  any  district  where  any  one  of  the, 

(52)  Baer  Bros.  Co.  v.  Missouri  Pac.  R.  Co.,  13  I.  C.  C.  RejK  329, 
340,    (617). 

(53)  x^'an  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.,  74  Fed.  981,   (209). 
Edmunds  v.  Illinois  Cent.  R.  Co.,  80  Fed.  78,  79,   (1897). 

Northern  Pac.  R.  Co.  v.  Pacific  C.  L.  M.  Asso.,  165  Fed.  1,  10,   (726). 

Copp  V.  Louisville  &  N.  R.  Co.,  43  La.  Ann.  511;  9  So.  441 ;  3  Int.  Com. 
Rep.    625,    (1891). 

Fitzgerald  v.  Fitzgerald  Co.,  41  Neb.  374,  499;   59  N.  W.  838,    (1894). 

Carlisle  v.  Missouri  Pac.  R.   Co.,  168  Mo.   652;   68  S.  W.  898,    (1902). 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Moore,  98  Tex.  302;  83  S.  W.  362,   (1904). 

Wabash  R.  Co.  v.   Sloop,  200  Mo.   198;    98  S.  W.  607,    (1906). 

See,  however,  Murray  v.  Chicago  &  N.  W.  R.  Co.,  62  Fed.  24,  43,  (1894)  ; 
(92  Fed.  868;  35  C.  C.  A.  62). 

Banner  v.  Wabash  R.  Co.,  131  la.  405;   108  N.  W.  759,    (1906). 

Halliday  Co.  v.  Louisville  &  N.  R.  Co.,  80  Ark.  536;  98  S.  W.  374, 
(1906). 

St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer,  38  Neb.  463;  56  N.  W.  957,  (1893). 

See  also  supra,  §§240  and  244,  notes  73  and  85-90. 

(54)  Swift  V.  Phila.  &  R.  R.  Co.,  58  Fed.  858,   (174-A). 
Sheldon  v.  Wabash  R.  Co.,  105  Fed.  735,    (1900). 

(55)  Lehigh  Valley  R.  Co.  v.  Rainey,  99  Fed.  596,   (278). 

(56)  Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.,  74  Fed.  981,   (209). 

(57)  Section  16,  Par.  2. 
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joint  plaintiffs  could  maintain  such  suit  against  any  one  of  the 
joint  defendants,  service  of  such  defendants  as  are  not  found  in 
the  district  to  be  made  in  such  cases  in  any  district  where  such 
defendant  has  its  principal  operating  office.^* 

As  to  Limitation  of  Actions  for  damages  under  the  Act,  see 
supra  §325. 

341.  Orders  Requiring  Witnesses  to  Testify  Before  the  Commis- 

sion. 
Section  12,  Par.  3  ^^  of  the  Act  gives  to  the  Circuit  Courts 
power  to  issue  orders  requiring  witnesses  to  testify  before  the 
Commission.^*'  The  issuance  of  the  order  in  such  a  case  does  not 
impose  on  the  Court  a  duty  not  judicial  in  its  nature,  and  thus 
render  this  provision  of  the  Act  unconstitutional.^^ 

342.  Appeals  from  tb.e  Circuit  Court. 

Between  the  creation  of  the  Circuit  Court  of  Appeals  and  the 
passage  of  the  Expediting  Act  of  February  i  ith,  1903,*^  no  appeal 
lay  directly  to  the  Supreme  Court  from  the  Circuit  Court,  the 
appeal  being  first  to  the  Circuit  Court  of  Appeals  and  from  there 
to  the  Supreme  Court.^^ 

(58)  Section   16,  Par.   3. 

(59)  This   provision   is    as   follows: 

"And  any  of  the  circuit  courts  of  the  United  States  within  the  Juris- 
diction of  which  such  inquiry  is  carried  on  may,  in  case  of  contumacy  or 
refusal  to  obey  a,  subpoena  issued  to  any  common  carrier  subject  to  the 
provisions  of  this  act,  or  other  person,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  appear  before  said  Commission  (and 
produce  books  and  papers  if  so  ordered)  and  give  evidence  touching  the 
matter  in  question;  and  any  failure  to  obey  such  order  of  the  court  may 
be  punished  by  such  court  as  a  contempt  thereof " 

(60)  See  I.  C.  0.  v.  Reichmann,  145  Fed.  235,    (421). 
I.  C.  C.  V.  Harriman,  157  Fed.  432,   (580-A). 
Harriman  v.  I.  0.  0.,  211  U.  S.  407,   (580-B). 

I.  C.  C.  V.  Baird,  194  U.  S.  25;  24  Sup.  Ct.  563;  48  L.  Ed.  860,  (318-B). 

(61)  I.  C.  C.  V.  Brimson,  154  U.  S.  447;  14  Sup.  Ct.  1125;  38  L.  Ed. 
104,    (159-B). 

See  also  Casaatt  v.  Mitchell  Coal  Co.  150  Fed.  32,   (1907). 

(62)  See  supra,  p.  48,  for  text  of  this  provision. 

(63)  1.  C.  C.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  149  U.  S.  264;  13  Sup.  Ct. 
«37;  37  L.  Ed.  727,   (1893). 

Little  Rock  &  M.  R.  Co.  v.  East  Tenn.,  V.  &  G.  R.  Co.,  159  U.  S.  698;  lb 
Sup.  Ct.,  189;  40  L.  Ed.  311,   (1895). 
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The  proviso  in  Section  3  of  the  Elkins  Act,  as  applied  to  Sec- 
tion 2  of  the  Expediting  Act,  governs  petitions  by  the  Commission 
for  orders  requiring  witnesses  to  give  testimony.** 

The  provision  in  Section  16  *^  that  appeals  shall  not  operate  to 
supersede  the  order  of  the  Court,  relates  solely  to  the  effect  of  the 
appeal  and  does  not  deprive  the  Circuit  Court  of  control  over  its 
own  decree.**  This  Court  still  has  discretion,  under  Equity 
Rule  93,  to  allow  a  supersedeas,  but  will  not  do  so  unless  justice 
requires  it.*^ 

Where,  prior  to  the  Act  of  February  11,  1903,  an  appeal  was 
taken  from  an  order  of  the  Circuit  Court  of  Appeals  reversing  that 
of  the  Circuit  Court,  the  appeal  operated  as  a  supersedeas  of  the 
decree  of  the  Circuit  Court  of  Appeals,  leaving  that  of  the  Cir- 
cuit Court  to  stand.*^ 

The  Supreme  Court  will  regard  as  binding  on  it,  decisions  by 
the  Commission  which  have  been  impliedly  sanctioned  by  Con- 
gress by  re-enactment  of  the  provision  in  question  without 
change.*^  Where  it  appears  that  the  carrier  has  conceded  the 
relief  asked  for  by  the  Commission  while  its  appeal  was  pending 
in  the  Circuit  Court  of  Appeals  and  prior  to  that  Court's  decree, 
but  that  the  Circuit  Court  of  Appeals  was  not  asked  to  order  the 
continuance  of  the  rates  so  altered,  the  Supreme  Court  will  not 
modify  the  latter's  decree  in  this  respect." 

(64)  I.  C.  C.  V.  Baird,  194  U.  S.  25.  39;  24  Sup.  Ot.  563;  48  L.  Ed. 
860,     (318-B). 

(65)  Section    16,   Par.    11,   is   as   follows:  , 
"From  any  action  upon  such  petition  an  appeal  shall  lie  by  either  party 

to  the  Supreme  Court  of  the  United  States,  and  in  such  court  the  case 
shall  have  priority  in  hearing  and  determination  over  all  other  causes 
except  criminal  causes,  but  such  appeal  shall  not  vacate  or  suspend  the 
order  appealed  from." 

(66)  I.   C.   C.  V.  Louisville  &  N.  R.   Co.,   101   Fed.   146,    (1899). 

(67)  I.  C.  C.  V.  Southern  Pac.  Co.,  137  Fed.  606,  608,   (302-D). 

(68)  Louisville  &  N.  E,  Co.  v.  Behlmer,  169  U.  S.  644;  18  Sup.  Ct. 
502;  42  L.  Ed.  889,    (1898). 

(69)  New  York,  N.  H.  &  H.  E.  Co.  v.  I.  C.  C,  200  U.  S.  361,  401; 
26  Sup.  Ct.  272;  50  L.  Ed.  515,   (339-B). 

(70)  L  C.  C.  V.  Louisville  &  N.  R.  Co.,  190  U.  S.  273,  286;  23  Sup. 
Ct.  697;  47  L.  Ed.  1047,   (242-0). 
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Kates. 
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Offenses. 

348.  Same  Subject — ^Necessity  of 

Intent  or  Guilty  Knowl- 
edge. 

349.  Same       Subject — P  a  r  t  i  e  s 

Guilty  Under  the  Act. 

350.  Same      Subject  —  Judgment 

for  Giving  Kebates  Ex- 
tinguished by  Death  of 
Defendant. 

351.  Same     Subject  —  Effect     of 

Participation  in  Rates  by 


352. 


353. 


354. 


365. 


356. 


357. 


358. 


359. 


Carriers  not  Parties  to 
Tariffs  in  Question. 

Discrimination  and  Free 
Passes. 

False  Billing,  Classification, 
Weighing,  etc. 

Conspiracies  to  Violate  the 
Act. 

May  Offenses  under  the  Act 
be  Prosecuted  by  Infor- 
mation? 

Necessary  Allegations  in  In- 
dictments for  Various  Of- 
fenses. 

Hepburn  Act  not  Betroac- 
tive  but  Eepealing  Clause 
did  not  Operate  to  Par- 
don Unindicted  Offenses 
Committed  Prior  to  its 
Passage. 

Effect  of  Joint  Kesolution 
of  June  30th,   1906. 

Limitation  of  Actions. 


343.  GoiLstruction  of  the  Penal  Provisions  of  the  Act  i 
The  Act  to  Regulate  Commerce  is  to  a  certain  extent  a  reme- 
dial one  and  therefore  entitled  to  such  a  construction  as  will  ac- 
complish the  main  purposes  of  its  enactment.^  On  the  other 
hand,  it  is  a  well  established  rule  of  law  that  penal  statutes  are  to 
be  strictly  construed.  In  spite  of  the  latter  principle,  the  tendency 
of  the  Courts,  especially  during  the  last  few  years,  has  been, 
even  in  criminal  cases,  to  disregard  technicalities,  and  to  give  the 

(1)  In  the  present  Chapter  it  is  not,  of  course,  attempted  to  discuss 
at  length  every  offense  made  criminal  by  the  Act,  for  Section  10  makes  all 
violations  of  the  Act  misdemeanors.  Only  such  questions  as  peculiarly  con- 
cern the  criminal  or  penal  features  of  the  Act  are  here  dealt  with. 

(2)  New  York,  N.  H.  &  H.  K.  Co.  v.  I.  C.  C,  200  U.  S.  361,  391;  50  L. 
Ed.  515;  26  Sup.  Ct.  272,   (339-B). 
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Act  a  common  sense  interpretation,  calculated  to  effectuate  its 
purpose.    In  a  recent  case,  Judge  Hundley  said : 

"While  it  is  true  that,  before  a  case  can  be  held  to  fall  within 
a  penal  statute,  the  case  must  come  within  the  letter  and  spirit  of 
the  statute,  yet  if  it  comes  within  the  spirit,  and  also  within  one 
reasonable  interpretation  of  the  letter,  of  the  statute,  it  is  suffi- 
cient, although  there  may  be  a  literal  construction  that  might  be 
put  upon  the  statute  which  would  not  include  the  case."  * 

344.    Analysis  of  Fenal  and  Criminal  Provisions  of  the  Act. 

(See  supra,  p.  1,  et  seq.  for  full  text  of  the  Act  and  changes  made  by 
amendments ) . 

The  various  offenses  created  by  the  Act,  together  with  the  pen- 
alty prescribed  for  each,  may  be  tabulated  as  follows : 

OFFENSE.  PENALTY, 

(a)     The  wilful  doing,  causing  to  (a)      Misdemeanor — punishable  by 

be  done,  or  permitting  any-  fine  not  to  exceed  $5000  for 

thing  in  the  Act  prohibited  each   offense.     In   case   the 

or    declared    unlawful,     or  offense  is  discrimination, — 

the  omission  of  anything  in  imprisonment   in   the   peni- 

the    Act    required,    or    the  tentiary  not  exceeding  two 

aiding   or    abetting    of   the  years,  or  both  fine  and  im- 

same   by   a   carrier   subject  prisonment. 
to  the  Act,  its  agents,  etc.* 


(3)  U.  S.  V.  Williams,  159  Fed.  310,  313,    (601). 

See  also  Armour  v.  U.  S.,  209  U.  S.  56,  72;   52  L.  Ed.  428;   28  Sup. 
Ct.  428,    (476-B). 
Camden  Iron  Works  v.  U.  S.,  158  Fed.  561,  564-5,   (449-B). 
Re  Express  Cos.,  1  I.  C.  C.  Rep.  349,  362,   (1887). 

(4)  Section  10,  Par.  1. 

This  provision  is  in  full  as  follows: 

"That  any  common  carrier  subject  to  the  provisions  of  this  Act,  or, 
whenever  such  common  carrier  is  a  corporation,  any  director  or  officer 
thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person,  acting  for  or 
employed  by  such  corporation,  who,  alone  or  with  any  other  corporation, 
company,  person,  or  party,  shall  wilfully  do  or  cause  to  be  done,  or  shall 
willingly  suffer  or  permit  to  be  done,  any  act,  matter,  or  thing  in  this 
Act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet  therein, 
or  shall  wilfully  omit  or  fail  to  do  any  act,  matter,  or  thing  in  this 
Act  required  to  be  done,  or  shall  cause  or  willingly  suffer  or  permit  any 
act,  matter,  or  thing  so  directed  or  required  by  this  Act  to  be  done  not 
to  be  so  done,  or  shall  aid  or  ahet  any  such  omission  or  failure,  or  shall 
be  guilty  of  any  infraction  of  this  Act,  or  shall  aid  or  abet  therein,  shall 
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OFFENSE.  PENALTY. 

(b)  The  wilful  failure  by  a  car-  Misdemeanor — subject    to    fine    ol 

Tier  to  file  and  publish  tar-  from  $1000  to  $20,000. 

iffs,  etc.,  as  required  by 
the  Act,  or  strictly  to  ob- 
serve the  same  until  chang- 
ed by  law.5 

(c)  Knowingly    to    offer,    grant.  Misdemeanor — subject  to    fine    of 

give,   solicit,   accept,   or   re-  from  $1000   to   $20,000,   or 

ceive  any  concession  or  dis-  imprisonment  not  exceeding 

crimination    whereby    prop-  two  years,  or  both. 

erty  is  transported  at  less 

than  tariff  rates,  or  where- 

bv  any  other  advantage  is 

given      or      discrimination 

practiced.B 


be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in 
any  district  court  of  the  United  States  within  the  jurisdiction  of  which 
such  offense  was  committed,  be  subject  to  a  fine  not  to  exceed  five  thousand 
dollars  for  each  offense:  Provided,  That  if  the  offense  for  which  any 
person  shall  be  convicted  as  aforesaid  shall  be  an  unlawful  discrimina- 
tion in  rates,  fares,  or  charges,  for  the  transportation  of  passengers 
or  property,  such  person  shall,  in  addition  to  the  fine  hereinbefore  pro- 
vided for,  be  liable  to  imprisonment  in  the  penitentiary  for  a  term  of 
not  exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court." 

The  Elkins  Act  makes  the  carrier  corporation  itself  responsible  as  well 
as  its  agents. 

(S)     Elkins  Act,   as  amended,  Far.    1. 

This  provision  is  as  follows: 

"The  willful  failure  upon  the  part  of  any  carrier  subject  to  said  Acts 
to  file  and  publish  the  tariffs  or  rates  and  charges  as  required  by  said 
Acts,  or  strictly  to  observe  such  tariffs  until  changed  according  to 
law,  shall  be  a  misdemeanor,  and  upon  conviction  thereof  the  corpor- 
ation offending  shall  be  subject  to  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  twenty  thousand  dollars  for  each  offense;  and 
it  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer, 
grant,  or  give,  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or 
discrimination  in  respect  to  the  transportation  of  any  property  in  inter- 
state or  foreign  commerce  by  any  common  carrier  subject  to  said  Act 
to  regelate  commerce  and  the  Acts  amendatory  thereof  whereby  any 
such  property  shall  by  any  device  whatever  be  transported  at  a  less 
rate  than  that  named  in  the  tariffs  published  by  said  Act  to  regu- 
late commerce  and  the  Acts  amendatory  thereof,  or  whereby  any  other 
advantage    is    given    or    discrimination    is    practiced.      Every    person    or 
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OFFENSE. 
The   knowing    receipt    by    a 
shipper  or  its  agents  of  a 
rebate         against         tariff 
1.6 


(d) 


(e)  To    give    or    receive    a    free 

pass,  except  as  permitted 
under  Sec.  1  or  Sec.  22.7 

(f)  The  wilful  and  knowing  as- 

sistance or  permission  by  a 
carrier,  its  agents,  etc.,  of 
any  person,  in  obtaining 
transportation  at  less  than 
established  rates,  by  means 
of  false  billing  or  other 
similar  device.  9 

(g)  The  knowing  and  wilful  ob- 

taining of  transportation 
at  less  than  established 
rates  by  any  person  or 
agent   of   a   corporation  by 


PENALTY. 
Shipper    forfeits    three   times    the 
amount      thereof      to     the 
United   States,   in   addition 
to  penalties,  etc.,  in   (c). 

Offender  forfeits  from  $100  to 
$2000  to  the  United  States.8 

Misdemeanor — subject  to  fine  not 
exceeding  $5000,  or  impris- 
onment in  the  penitentiary 
for  two  years,  or  both. 


Fraud — ^Misdemeanor — Subject  to 
fine  not  exceeding  $S000,  or 
imprisonment  for  two 
years,  or  both. 


corporation,  whether  carrier  or  shipper,  who  shall,  knowingly,  offer, 
grant,  or  give,  or  solicit,  accept,  or  receive  any  such  rebates,  concession, 
or  discrimination  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shiill  be  punished  by  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  twenty  thousand  dollars:  Provided,  That 
amy  person,  or  any  officer  or  director  of  any  corporation  subject  to  the 
provisions  of  this  Act,  or  the  Act  to  regulate  commerce  and  the  Acts 
amendatory  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person 
acting  for  or  employed  by  any  such  corporation,  who  shall  be  convicted 
as  aforesaid,  shall,  in  addition  to  the  fine  herein  provided  for,  be  liable 
to  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the  Court." 

(6)  Elkins  Act,  as  amended.    Section  1,  Par.  3. 
See  supra,  p.  45,  for  full  text  of  this  provision. 

(7)  Section  1,  Par.  4. 

For  the  full  text  of  this  provision  see  supra,  p.  4. 

(8)  As  to  whether  this  penalty  is  exclusive,  see  intra  §352. 

(9)  Section  10,  Par.  2. 

In  full,  this  provision  is  as  follows: 

"Any  common  carrier  subject  to  the  provisions  of  this  Act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  officer  or  agent  thereof, 
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OFFENSE.  PENALTY, 

means    of    false    billing    or 
other  similar  device.io 

(h)     For  any  person,  or  any  or-  Misdemeanor — Subject  to  fine  not 

ficer  of   a   corporation   to  exceeding    $5000,    or    im- 

solicit,  or  induce  a  carrier  prisonment   not   exceeding 

or  its  agents  to  discrimi-  two  years,  or  both, 

nate  in  his  or  its  favor 
against  another  shipper, 
or  to  aid  or  abet  in  the 
same.  11 

(i)  ■   The  knowing  failure  or  neg-  Forfeiture  of  $5000  to  the  United 

lect  by  a  carrier,  its  of-  States  for  each  offense. 


or  any  person  acting  for  or  employed  by  such  corporation,  who,  by  means 
of  false  billing,  false  classification,  false  weighing,  or  false  report  of 
weight,  or  by  any  other  device  or  means,  shall  knowingly  and  wilfully 
assist,  or  shall  willingly  suffer  or  permit,  any  person  or  persons  to  obtain 
transportation  for  property  at  less  than  the  regular  rates  then  estab- 
lished and  in  force  on  the  line  of  transportation  of  such  common  carrier, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  court  of  the  United  States  of  competent  jurisdiction  with- 
in the  district  in  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both,  in  the  discre- 
tion of  the  court,  for  each  offense." 

(10)  Section  10,  Par.  3. 

In  full,  this  provision  is  as  follows: 

"Any  person  and  any  officer  or  agent  of  any  corporation  or  compamy 
who  shall  deliver  property  for  transportation  to  any  common  carrier, 
subject  to  the  provisions  of  this  Act,  or  for  whom  as  consignor  or  con- 
signee any  such  carrier  shall  transport  property,  who  shall  knowingly 
and  wilfully,  by  false  billing,  false  classification,  false  weighing,  false 
representation  of  the  contents  of  the  package,  or  false  report  of  weight, 
or  by  any  other  device  or  means,  whether  with  or  without  the  consent 
or  connivance  of  the  carrier,  its  agent  or  agents,  obtain  transportation 
for  such  property  at  less  than  the  regular  rates  then  established  and 
in  force  on  the  line  of  transportation,  shall  be  deemed  guilty  of  fraud, 
which  is  hereby  declared  to  be  a  misdemeanor,  and  shall,  upon  convic- 
tion thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
within  the  district  in  which  such  offense  was  committed,  be  subject  for 
each  offense  to  a  fine  of  not  exceeding  five  thousand  dollars  or  imprison- 
ment in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both, 
in  the  discretion  of  the  court." 

(11)  Section  10,  Par.  4. 

This  provision,  in  full,  is  as  follows: 

"If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation 
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OFFENSE.  PENALTY. 

fleers,    etc.,    to    obey    any 

order   of   the   Commission 

made  under  Section  15.12 
(j)     The    failure    by    a    carrier,  Forfeiture  of  $100  for  each  day's 

person,      or      corporation  continued  violation. 

subject    to    the    Act    to 

make   and   file   annual   or 

monthly    reports,    or    an- 
swer authorized  questions 

to  the  Commission  within 

the  proper   time.  1 3 
(k)     The    failure    or    refusal    of  Forfeiture    of    $500    for    each    of- 

carriers,        receivers, .     or  fense. 


or  company,  shall,  by  payment  of  money  or  other  thing  of  value,  solici- 
tation, or  otherwise,  induce  any  common  carrier  subject  to  the  provis- 
ions of  this  Act,  or  any  of  its  officers  or  agents,  to  discriminate  im- 
justly  in  his,  its,  or  their  favor  as  against  any  other  consignor  or  con- 
signee in  the  transportation  of  property,  or  shall  aid  or  abet  any  com- 
mon carrier  in  any  such  unjust  discrimination,  such  person,  or  such 
officer  or  agent  of  such  corporation  or  company,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of 
the  United  States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  committed,  be  subject  to  a  fine  of  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a  term  of  not 
exceeding  two  years,  or  both,  in  the'  discretion  of  the  court,  for  each 
offense;  and  such  person,  corporation,  or  company  shall  also,  together 
with  said  common  carrier,  be  liable,  jointly  or  severally,  in  an  action 
on  the  case  to  be  brought  by  any  consignor  or  consignee  discriminated 
against  in  any  court  of  the  United  States  of  competent  jurisdiction  for 
all  damages  caused  by  or  resulting  therefrom." 

The  Elkins  Act  makes  the  carrier  corporation  criminally  responsible 
for  its  agents'  violations  of  the  Act. 

(12)  Section  16,  Par.  7. 

In  full,  this  paragraph  reads  as  follows: 

"Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or 
any  receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly 
fails  or  neglects  to  obey  any  order  made  under  the  provisions  of  Section 
15  of  this  Act,  shall  forfeit  to  the  United  States  the  sum  of  five  thou- 
sand dollars  for  each  offense.  Every  distinct  violation  shall  be  a  separate 
offense,  and  in  case  of  a  continuing  violation  each  day  shall  be  deemed 
a   separate   offense." 

(13)  Section  20,  Pars.  2  and  3. 

Paragraph  2  in  part,  and  paragraph  3  in  full,  are  as  follows: 

"     ....     if    any    carrier,    person,    or    corporation    subject    to    the- 
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OFFENSE.  PENALTY, 

trustees  to  keep  accounts, 
etc.,  as  prescribed  by  the 
Commission,      or      submit 
same  to  Commission.!* 
(1)     The  making  of  false  entries  Misdemeanor — Subject   to    fine   ot 

in  accounts,   etc.,   or   wil-  from   $1000   to   $5000,   or 

ful   destruction     or  muti-  imprisonment     for     from 

lation      of      records,       or  one     to     three     years,     or 

neglect  to  make  full,  true,  both, 

and  correct  entries,  or 
keeping  other  records 
than  those  prescribed  by 
the   Commission.  15 

(m)     The    divulgence   by    an    ex-  Fine  not  to  exceed  $5000,  or  im- 

aminer  of  facts  coming  to  prisonment  not  to  exceed 

his    knowledge    during    a  two  years,  or  both. 


proTisions  of  this  Act  shall  fail  to  make  and  file  said  annual  reports 
within  the  time  above  specified,  or  within  the  time  extended  by  the 
Commission  for  making  and  filing  the  same,  or  shall  fail  to  make  specific 
answer  to  any  question  authorized  by  the  provisions  of  this  section 
within  thirty  days  from  the  time  it  is  lawfully  required  so  to  do,  such 
parties  shall  forfeit  to  the  United  States  the  sum  of  one  hundred  dollars 
for  each  and  every  day  it  shall  continue  to  be  in  default  with  respect 
thereto.  The  Commission  shall  also  have  authority  to  require  said  car- 
riers to  file  monthly  reports  of  earnings  and  expenses  or  special  reports 
within  a  specified  period,  and  if  any  such  carrier  shall  fail  to  file  such 
reports  within  the  time  fixed  by  the  Commission  it  shall  be  subject  to 
the  forfeitures  last  above  provided. 

"Said  forfeitures  shall  be  recovered  in  the  manner  provided  for  the 
recovery   of  forfeitures   under   the  provisions   of   this  Act." 

(14)  Section  20,  Par.   6. 

In  full,  this  paragraph  reads  as  follows: 

"In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  receiver, 
or  trustee  to  keep  such  accounts,  records,  and  memoranda  on  the  books 
and  in  the  manner  prescribed  by  the  Commission,  or  to  submit  such 
accounts,  records,  and  memoranda  as  are  kept  to  the  inspection  of  the 
Commission  or  any  of  its  authorized  agents  or  examiners,  such  carrier, 
receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum  of  five 
hundred  dollars  for  each  such  offense,  and  for  each  and  every  day  of  the 
continuance  of  such  offense,  such  forfeitures  to  be  recoverable  in  the  same 
manner  as  other  forfeitures  provided  for  in  this  Act." 

(15)  Section  20,  Par.  7. 

This  paragraph,  in  full,  reads  as  follows: 

"Any  person  who  shall  wilfully  make  any  false  entry  in  the  accounts 
of  any  book   of   accounts   or   in   any   record   or   memoranda   kept   by   a 

30 
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OFFENSE.  PENALTY, 

course      of      examination  Fine  of  from  $100  to  $5000,  or  im- 

preacribed  by  the  Commis-  prisomnent  not  to  exceed 

sion.i6  one  year,   or  both. 

(n)  The  refusal  or  neglect  to  at- 
tend and  testify,  answer 
questions  or  to  produce 
books,  etc.,  before  the 
Commission.  17 

345.    Departure  from  Tariff  Rates. 

Of  the  foregoing  provisions,  those  which  have  been  sub- 
jected to  the  principal  discussion  by  the  courts  are  the  provisions 
prescribing  a  fine  or  imprisonment  for  departure  by  carriers  or 
shippers  from  tariff  rates.  The  sweeping  provision  of  Section 
ID,  making  criminal  all  things  declared  by  the  Act  unlawful,  as 
applied  to  the  requirements  of  Section  6,  covers,  in  part,  the  same 

carrier,  or  who  shall  wilfully  destroy,  mutilate,  alter,  or  by  any  other 
means  or  device  falsify  the  record  of  any  such  account,  record,  or 
memoranda,  or  who  shall  wilfully  neglect  or  fail  to  make  full,  true,  and 
correct  entries  in  such  accounts,  records,  or  memoranda  of  all  facts  and 
transactions  appertaining  to  the  carrier's  business,  or  shall  keep  any 
other  accounts,  records,  or  memoranda  than  those  prescribed  or  approved 
by  the  Commission,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be 
subject,  upon  conviction  in  any  court  of  the  United  States  of  competent 
jurisdiction,  to  a  fine  of  not  less  than  one  thousand  dollars  nor  more 
than  five  thousand  dollars,  or  imprisonment  for  a  term  not  less  than 
one  year  nor  more  than  three  years,  or  both  such  fine  and  imprison- 
ment." 

(16)  Section  20,  Par.  8. 

In  full,  this  provision  is  as  follows: 

"Any  examiner  who  divulges  any  fact  or  information  which  may  come 
to  his  knowledge  during  the  course  of  such  examination,  except  in  so 
far  as  he  may  be  dirpeted  by  the  Commission  or  by  a  court  or  judge 
thereof,  shall  be  subject,  upon  conviction  in  any  court  of  the  United 
States  of  competent  jurisdiction,  to  a  fine  of  not  more  than  five  thou- 
sand dollars  or  imprisonment  for  a  term  not  exceeding  two  years,  or 
both." 

(17)  Testimony  Act  of  Feb.  11th,  1893,  Par.  2. 
In  full,  this  provision  reads  as  follows: 

"Any  person  who  shall  neglect  or  refuse  to  attend  and  testify,  or  to 
answer  any  lawful  inquiry,  or  to  produce  books,  papers,  tariffs,  contracts, 
agreements  and  documents,  if  in  his  power  to  do  so,  in  obedience  to  the 
subpoena  or  lawful  requirement  of  the  Commission  shall  be  guilty  of 
an  offense  and  upon  conviction  thereof  by  a  court  of  competent  juris- 
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subject  matter  as  the  first  paragraph  of  the  Elkins  Act;  but 
whereas  Section  lo  and  Section  6  apply  merely  to  the  carrier  and 
its  agents,  the  Elkins  Act  makes  the  shipper  as  well  as  the  car- 
rier responsible  for  discriminations  or  departure  from  tariff 
rates.** 

The  penal  and  criminal  provisions  quoted  above  i®  from  para- 
graph I  of  the  amended  Elkins  Act  may  be  divided  into  three 
definite  offenses :  (A)  The  failure  by  the  carrier  to  file  and  pub- 
lish its  tariffs  and  strictly  to  observe  the  same;  (B)  The  giving  or 
receiving  of  concessions  or  discriminations  whereby  property  is 
transported  at  less  than  tariff  rates;  (C)  The  giving  or  receiv- 
ing of  concessions  or  discriminations  whereby  any  other  advant- 
age is  given  or  discrimination  practiced.  The  word  "knowingly," 
introduced  by  the  Hepburn  Act,  does  not  apply  to  the  first  of 
these  provisions,  but  does  apply  to  the  second  and  third. 

Although  the  second  of  the  three  foregoing  offenses  is  probably 
not  complete  until  the  final  settlement  between  carrier  and  ship- 
per at  the  unlawful  rate,20  its  essence  is  transportdtion.^i  In 
case  of  the  third  offense, — "giving  or  receiving  concessions 
whereby  any  other  advantage  is  given  or  discrimination  prac- 
ticed,"— it  would  seem  that  no  transportation  is  essential.^^     In 

diction  shall  be  punished  by  fine  not  leas  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  or  by  imprisonment  for  not  more  than 
one  year  or  by  both  such  fine  and  imprisonment." 

(18)  The  Elkins  Act  also  makes  the  railroad  corporation  criminally 
responsible  as  well  as  its  officers. 

(19)  (b)  and  (c)   supra  §344.     • 

(20)  U.  S.  V.  Hanley,  71   Fed.   672,   675,    (302). 
U.  S.  V.  Great  Nor.  R.  Co.,  157  Fed.  288,   (490). 
Standard  Oil  Co.  v.  U.  S.,  164  Fed.  376,   (530-B). 

But  see  U.  S.  v.  Vacuum  Oil  Co.,  158  Fed.  536,  538.     (572). 

(21)  Armour  &  Co.  v.  U.  S.,  209  U.  S.  56,  74;;  52  L.  Ed.  428;  28 
Sup.  Ct..  428,   (476-B);    (153  Fed.  1,  4-9;  82  C.  C.  A.  135),   (476-A). 

Cf.  Griffee  v.  Burlington,  etc.  E.  Co.,  2  I.  C.  C.  Rep.  301,  (60). 

Re  Huntingdon,  68  Fed.  881,   (1895). 

In  Chicago,  St.  P.,  M.  &  0.  R.  Co.  v.  U.  S.,  162  Fed.  835,  838,  (450-B). 
Judge  Adams  said: 

"The  substantial  elements  of  the  offense  are  few.  There  must  be  (1) 
the  granting  or  giving  of  a  rebate,  (2)  from  the  published  and  filed  rates, 
(3)  for  the  transportation  of  property,  (4)  by  a  carrier  engaged  in 
interstate  commerce." 

(22)  Armour  &  Co.  v.  U.  S.,  153  Fed.  1,  9;  82  C.  C.  A.  135  (476-A) ; 
209  U.  S.  56,  74;  52  L.  Ed.  428;  28  Sup.  Ct.  428,   (476-B). 
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the  latter  case  it  would  appear  necessary,  however,  to  show  that 
some  favored  shipper  gained  a  definite  advantage  by  means  of  the 
facts  relied  on  as  constituting  the  offense. 

346.  Same  Subject — In  Wliat  District  ProsecutedP 

In  case  of  the  receipt  of  a  concession  from  a  through  rate  the 
shipper  may  be  prosecuted  in  any  district  through  which  the 
transportation  may  have  been  conducted,  even  though  the  actual 
payment  of  the  rebate  was  made  on  a  part  of  the  rate  applicable 
to  still  another  district.^s  Cases  under  this  provision  are  dis- 
tinguishable from  those  under  Section  10,  Par.  3,  where  the  gist 
of  the  ofifense  is  not  the  transportation  itself  but  the  fraudulent 
obtaining  of  the  transportation ;  the  latter  offense  may  be  prose- 
cuted only  in  the  district  where  the  transportation  was  obtained.^* 

347.  Same  Subject — ITum.ber  of  Offenses. 

All  the  provisions  discussed  in  §345  refer,  in  a  sense,  to  the 
same  subject  matter,  and  clearly  on  a  given  state  of  facts  neither  a 
carrier  nor  a  shipper  could  be  punished  for  more  than  one  of  the 
offenses  specified.  The  offering  and  giving  of  a  rebate  are  not 
two  separate  crimes,  but  are  separate  stages  of  the  same  offense, 
and  an  indictment  charging  both  in  one  count  is  not  bad  for  du- 
plicity .^^  The  same  is  true  of  accepting  and  receiving  a  rebate.^* 
To  give  or  obtain  a  concession  whereby  property  is  transported 
on  a  through  bill  at  less  than  published  rates  is  not  a  series  of 
offenses,  although  continuously  committed  in  each  district  through 
which  the  traffic  moves,  but  is  a  single  continuing  offense  extend- 
ing over  the  whole  journey.^'' 

(23)  Armour  &  Co.  v.  U.  S.,  209  U.  S.  56;  52  L.  Ed.  428;  28  Sup.  Ct. 
428,    (476-B). 

See  also  U.  S.  v.  Fowkes,  49  Fed.  50;    (1892),  53  Fed.  13,   (1892). 

(24)  Re  Belknap,  96  Fed.  614,    (282). 
Davis  V.  U.  8.,  104  Fed.  136,   (282). 

Armour  &  Co.  v.  U.  S.,  153  Fed.  1,  6-7;  82  C.  C.  A.  135,   (476-A)  ;  209' 
U.  S.  5'6,  74;  52  L.  Ed.  428;  28  Sup.  Ct.  428,  (476-B). 
See  also  infra,  §352. 

(25)  U.  S.  V.  Del.,  L,  &  W.  R.  Co.,  152  Fed.  269,  273-274,   (452). 
U.  S.  V.  Great  Nor.  Co.,  157  Fed.  288,  290,    (490). 

(26)  Thomas  v.  United  States,  156  Fed.  897,  908,   (538). 

(27)  Armour  v.  U.  S.,  209  U.  S.  56,  77;  52  L.  Ed.  428;  28  Sup.  Ct. 
428,  (476-B). 
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The  cases  are  not  uniform  as  to  how  many  offenses  are  com- 
mitted in  a  case  where,  for  instance,  a  trainload  is  shipped  at  a 
lower  rate  per  ton  than  the  tariff  prescribes,  settlement  for  the 
concession  being  made  in  two  separate  payments.  In  one  case  it 
has  been  clearly  held  that  each  carload  constitutes  a  separate  of- 
fense,^*  and  in  another  case  this  rule  would  also  seem  to  have 
been  adopted.^^  The  first  of  these  decisions  has  been  reversed, 
however,  by  the  Circuit  Court  of  Appeals,  holding  that  there  can 
be  only  as  many  offenses  as  there  were  settlements.^" 

In  another  case  it  has  been  decided  that  each  payment  is  a  sep- 
arate offense,  although  all  were  in  pursuance  of  the  same  agree- 
ment ;*i  and  in  still  another  it  was  held  that  although  there 
might  be  a  separate  count  for  each  shipment  made,  there  could 
only  be  as  many  penalties  as  there  had  been  payments.**  Under 
the  latter  rule  the  number  of  shipments  and  the  number  of  pay- 
ments would  each  appear  to  be  a  maximum  limit  to  the  number  of 
penalties  which  could  be  imposed. 

This  question  must  be  settled  by  the  Supreme  Court.  The  bet- 
ter rule  would  seem  to  be  that  of  the  Circuit  Court  of  Appeals  in 
the  Standard  Oil  case. 


348.     Same  Subject— Necessity  of  Intent  or  Guilty  Knowledge. 

The  provisions  of  Section  6,  taken  in  connection  with  Section 
10,  and  the  first  offense  specified  in  paragraph  i  of  the  Elkins 
Act,'3*  are  directed  solely  at  the  carriers,  and  make  the  wilful  fail- 
ure of  the  carrier  to  file,  publish,  and  adhere  to  tariff  rates  a  mis- 
demeanor. These  provisions  do  not  contain  the  word  "know- 
ingly,'' which  was  introduced  into  the  Elkins  Act  by  the  Hep- 

(28)  U.  S.  V.  Standard  Oil  Co.,  155  Fed.  305,   (530-A). 

(29)  U.  S.  V.  Vacuwn  Oil  Co.,  158  Fed.  536,  538-9,    (572). 

(30)  Standard  Oil  Co.  v.  U.  S.,  164  Fed.  376,   (530-B). 

(31)  U.  S.  V.  Great  Nor.  K.  Co.,  157  Fed.  288,   (490). 

(32)  U.  S.  V.  Central  Vt.  E..  Co.,  157  Fed.  291,  (564). 

See  also  U.  8.  v.  Southern  Pac.  R.  Co.,  157  Fed.  459,  463,  (1907),  and 
U.  S.  V.  Baltimore  &  0.  R.  Co.,  159  Fed.  33,  (1908),  holding  that  in  cases 
under  the  28-hour  law  each  shipment  constitutes  a  separate  offense. 

(33)  Failure  to  adhere  to  tariff  rates. 
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burn  Amendment,  and  which  applies  to  the  giving  by  car- 
riers or  the  acceptance  by  shippers  of  discriminations  or  of 
transportation  at  less  than  tariff  rates.  Under  a  case  aris- 
ing prior  to  the  taking  effect  of  the  Hepburn  Amendment, 
it  has  recently  been  held  by  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit,  that  a  shipper  could  not  ibe 
convicted  under  this  provision  without  proof  that  he  knew 
the  published  rate  from  which  he  was  accused  of  accepting  a 
concession.  It  was  intimated  in  this  case  that  the  decision  did  not 
apply  to  the  carriers,  who  were  presumed  to  know  what  the  rate 
was  which  they  had  filed.  In  the  case  of  the  shipper,  however, 
it  was  held  that,  the  fact  that  the  tariff  rates  are  open  to  inspec- 
tion did  not  put  him  on  aotice  of  the  actual  rate,  and  that  he 
might,  to  a  certain  extent,  rely  on  what  the  agents  of  the  carriers 
told  him.34  In  cases  arising  since  the  introduction  of  the  word 
"knowingly,"  this  would  seem  to  be  entirely  clear,  but  under  the 
Act  as  it  stood  prior  to  1906,  a  different  conclusion  might  well 
have  been  reached.^'' 

No  evil  purpose,  guilty  intent,  or  moral  turpitude,  however, 
is  necessary  to  constitute  the  offense  under  discussion,  either  on 
the  part  of  the  carrier  or  of  the  shipper. ^^  It  is  malttm  prohibi- 
tum and  no  specific  intent  is  necessary  beyond  the  purpose  to  do 
the  act  forbidden  by  law.^^  Even  in  the  case  of  a  shipper,  all  that 
is  required  to  convict  is  proof  that  he  knew  what  the  lawful  rate 
was,  and  accepted  transportation  for  a  less  amount.  Nor  is  it 
necessary  that  the  concession  in  question  be  achieved  by  any  de- 
vice or  underhand  method.^s 

(34)  Standard  Oil  Co.  v.  U.  S.,  164  Fed.  376,   (530-B). 

(35)  See  supra  §244  et  seq. 

(36)  U.  S.  V.  New  York  Cent.  R.  Co.,   146  Fed.  298,  300,    (429). 
Armour  &  Co.  v.  U.  S.,  153  Fed.  1,  22-24;  82  C.  C.  A.  135,   (476-A); 

209  U.  S.  56,  85;  52  L.  Ed.  428;  28  Sup.  Ct.  428,   (476-B). 
But  Bee  U.  S.  v.  Michigan  Cent.  R.  Co.,  43  Fed.  26,  30,  (108). 
DaTies  v.  Pere  Marquette  R.  Co.,  10  I.  C.  C.  Rep.  405,   (361). 

(37)  U.   S.  V.   Hanley,   71   Fed.  672,   676,    (202). 

Armour  v.  U.  S.,  153  Fed.  1,  22-24;  '32  C.  C.  A.  135,   (476-A). 
Chicago,  St.  P.,  M.  &  0.  R.  Co.  v.  U.  S.,  162  Fed.  335,  842-843,  (45aB). 

(38)  Armour  v.  U.  S.,  153  Fed.  1,  15-17;  82  C.  C.  A.  135,  (476-A); 
209  U.  S.  56,  69-72;  52  L.  Ed.  428;  28  Sup.  Ct.  428,   (476-B). 

Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  U.  S.,  162  Fed.  835,  838,   (450-B). 
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349.    Same  Subject — Parties  Guilty  TTnder  the  Act. 

(See  also  supra,  §44  and  infra,  §§301  and  324). 

Prior  to  the  Elkins  Act  the  railroad  corporation  itself  was  not 
criminally  liable, ^^  this  being  restricted  to  its  officers  and  agents, 
but  that  Act  has  made  the  corporation  responsible.  The  officers 
of  the  carrier  company  and  the  heads  of  departments  are  the 
parties  at  whom  the  prohibition  against  giving  rebates  was  pri- 
marily aimed.  Although  subordinate  officials  may  be  found 
guilty  under  the  Act,  the  Courts  will  require  clear  proof  to  con- 
vict one  not  in  a  position  of  responsibility.;*" 

A  receiver  appointed  after  a  given  schedule  of  rates  has  been 
filed,  who  does  not  ratify  such  schedule  subsequent  to  his  ap- 
pointment, cannot  be  held  guilty  of  departing  therefrom,  since  he 
is  not  a  party  to  the  tariff.*  ^  A  corporation  not  a  party  to  the  re- 
cord, which  owns  the  entire  capital  stock  of  a  company  indicted 
for  receiving  rebates,  cannot  be  convicted  of  an  offense  commit- 
ted by  the  latter.*^  A  carrier  and  its  agent  may  properly  be 
joined  in  one  indictment,  and  the  shipper  may  also  be  joined.^^ 
A  car-company  giving  premiums  to  shippers  who  use  its  cars  may 
be  prevented  from  so  doing  under  the  provision  prohibiting  the 
giving  of  concessions,  the  power  of  Congress  and  the  provisions 
of  the  Act  not  being  limited  to  the  common  carriers  subject 

(39)  U.  S.  V.  Michigan  Cent.  R.  Co.,  43  Fed.  26,  28,   (108). 
Re  Peasley,  44  Fed.  271,  275,   (1890). 

(40)  U.  S.  V.  Michigan  Cent.  R.  Co.,  43  Fed.  26,  30,   (108). 
See  also  U.  S.  v.  Fowkes,  49  Fed.  50;  53  Fed.  13,  (1892). 

U.  S.  V.  Mellen,  53  Fed.  229,    (158). 

(41)  U.  S.  V.  DeCoursey,  82  Fed.  302,    (234). 
See  also  supra  §44. 

(42)  Standard  Oil  Co.  v.  U.  S.,  164  Fed.  376,  (530-B)  ;  reversing 
155  Fed.  305,   (530-A). 

See  also  U.  S.  v.  Atchison,  T  &  S.  F.  R.  Co.,  142  Fed.  176,  191-3, 
(406). 

U.  S.  V.  Milwaukee  Tr.  Co.,  142  Fed.  247,  (411-A) ;  145  Fed.  1007, 
(411-B). 

U.  S.  V.  Wood,  145  Fed.  405,  414,  (423). 

And  cf.  Brady  v.  Penn.  R.  Co.,  2  I.  C.  C.  Rep:  131,  (53). 

(43)  U.  S.  V.  New  York  Cent.  R.  Co,,  146  Fed.  298,    (429). 
U.  S.  V.  Chicago  &  A.  R.  Co.,  148  Fed.  646,   (430-A). 
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thereto.**  An  employe  who  secures  a  pass  and  gives  it  to  a  party 
not  entitled  to  travel  thereon,  is  guilty  as  accessory  to  the  offense 
of  obtaining  free  transportation.*^  A  consignee  may  be  liable  for 
receiving  rebates  as  well  as  his  consignor.** 

350.  Same  Subject— Judgm;ent  for  Qiving  Rebates  Extinguished 

by  Death  of  Defendant. 

A  judgment  in  a  prosecution  for  giving  rebates  is  extinguished 
on  the  death  of  the  party  convicted  and  is  not  enforceable  against 
his  estate.*'^ 

351.  Same  Subject — Effect  of  Participation  in  Kates  by  Carrieis 

not  Parties  to  Tariffs  in  Question. 

Paragraph  2  of  the  Elkins  Act  is  as  follows : 
•  "In  construing  and  enforcing  the  provisions  of  this  section,  the 
act,  omission,  or  failure  of  any  officer,  agent,  or  other  person  act- 
ing for  or  employed  by  any  common  carrier,  or  shipper,  acting 
within  the  scope  of  his  employment,  shall  in  every  case  be  also 
deemed  to  be  the  act,  omission,  or  failure  of  such  carrier  or  ship- 
per as  well  as  that  of  the  person.  Whenever  any  carrier  files  with 
the  Interstate  Commerce  Commission  or  publishes  a  particular 
rate  under  the  provisions  of  the  Act  to  regulate  commerce  or  Acts 
amendatory  thereof,  or  participates  in  any  rates  so  filed  or  pub- 
lished, that  rate  as  against  such  carrier,  its  officers  or  agents,  in 
any  prosecution  begun  under  this  Act  shall  be  conclusively  deemed 
to  be  the  legal  rate,  and  any  departure  from  such  rate,  or  any 
offer  to  depart  therefrom,  shall  be  deemed  to  be  an  offense  under 
this  section  of  this  Act." 

In  a  case  involving  a  through  shipment  over  the  lines  of  sev- 
eral connecting  carriers,  one  of  which  has  not  filed  its 
concurrence  in  the  rate,  it  has  been  held  that  the  participation  by 
such  carrier  in  the  rate  filed  by  the  others  made  such  rate  the 
legal  one  as  against  it  in  a  prosecution  under  the  first  clause  of 

(44)  I.   C.  C.  V.  Reichmann,   145  Fed.  235,    (1906). 

See  also  U.  S.  v.  Milwaukee  Ref.  Tr.  Co.,  145  Fed.  1007,  1012,  (411-B). 

(45)  U.  S.  V.  Williams,  159  Fed.  310,    (601). 

(46)  U.   S.  V.  Standard  Oil  Co.,   148  Fed.   719,    (447). 

(47)  U.  S.  V.  Pomeroy,  152  Fed.  279,    (1907). 
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Section  i  of  the  Elkins  Act,  requiring  the  observance  of  tariff 
rates,  but  not  under  the  second  clause,  prohibiting  the  departure 
from  rates  filed ;  in  the  latter  case  an  actual  filing  or  express  con- 
currence was  held  to  be  essential.** 

Participation  by  a  carrier  in  rates  filed  by  a  connecting  line  is 
conclusive  against  the  participating  carrier  only,  and  not  against 
shippers,  whose  only  means  of  determining  the  legal  rate  is  by 
means  of  the  tariff  filed  or  expressly  concurred  in  by  the  car- 
riers. A  shipper  is  not  therefore  liable  for  accepting  a  rebate 
where  the  rate  from  which  he  was  alleged  to  have  received  a  con- 
cession was  not  filed  or  expressly  concurred  in  by  the  carrier  pay- 
ing him  the  alleged  rebate,  although  the  latter  received  and  trans- 
ported traffic  at  the  rate  filed  by  the  connecting  lines.*® 

352.    Discxixaination  and  Free  Basses. 

Section  lo  of  the  Act  makes  it  a  misdemeanor  to  charge  un- 
reasonable rates,  or  to  allow  discriminations  between  shippers  or 
preferences  among  localities.  It  is  not  here  attempted  to  define 
what  are  unreasonable  rates,  or  what  constitutes  an  unjust  dis- 
crimination or  an  undue  preference.  These  questions  are  dealt 
with  in  other  parts  of  the  book. 

The  Hepburn  amendment  introduced  iijto  Section  i  of  the  Act 
a  provision  prohibiting  the  issuance  of  free  passes  except  to  cer- 
tain specified  persons.^"  For  violation  of  this  requirement,  a  pen- 
alty is  imposed  of  not  less  than  $ioo  nor  more  than  $2,000.    Al- 

(48)  U.  S.  V.  New  York  Cent.  &  H.  R.  R.  Co.,  157  Fed.  293,   (571). 
See  also  Chicago,  B.  &  Q.  R.  Co.  v.  V.  S.,  157  Fed.  830,   (543),  where 

•the  facts  are  not  very  clear. 

Compare  Form  and  Contents  of  Rate  Schedules,  6  I.  C.  C.  Rep.  267, 
272,    (1894). 

(49)  Camden  Iron  Works  v.  U.  S.,  158  Fed.  561,  563-4  (449-B), 
reversing  U.  S.  v.  Camden  Iron  Works,  150  Fed.  214,  218,  (449-A)  ; 
see  also  U.  S.  v.  Wood,  145  Fed.  405,  409-10,   (423). 

In  Armour  v.  U.  S.,  153  Fed.  1;  82  C.  C.  A.  135,  (476-A)  ;  209  U.  S. 
56;  52  L.  Ed.  428;  28  Sup.  Ct.  428,  (476-B),  the  shippers  were  convicted 
on  the  same  facts  as  appeared  in  C.  B.  &  Q.  R.  Co.  v.  U.  S.,  157  Fed. 
830,  (542),  and  where  it  does  not  clearly  appear  that  the  defendant 
filed  or  concurred  in  the  rate  alleged  to  have  been  departed  from,  (see  157 
Fed.  832-4). 

(50)  For  full  text  of  this  provision,  see  Par.  4  of  See.  1  of  the 
Act,  supra,  p.  3. 
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though  the  issuance  of  a  free  pass  amounts  to  a  discrimination  be- 
tween individuals  forbidden  by  Sections  2  and  3  and  made  a  mis- 
demeanor by  Section  10,  yet  it  would  seem  that  the  penalty  and 
imprisonment  provisions  of  Section  10  do  not  apply  to  the  issuance 
of  free  passes,  and  that  officers  of  a  carrier  could  not  be  subject 
to  imprisonment  nor  to  a  greater  fine  than  $2,000  for  improperly 
giving  passes.  The  specific  penalty  prescribed  by  the  Hepburn 
Amendment  for  the  giving  of  free  passes,  being  inconsistent  with 
that  imposed  under  Section  10  or  under  the  Elkins  Act,  would 
seem  to  be  exclusive.^^ 

353.    False  Billing,  Classification,  Welgliing,  etc 

To  constitute  the  offense  of  false  billing,  etc.,  forbidden  by 
Section  10,  Par.  3,  there  must  be:  first,  a  wilfully  false  billing, 
classification  or  misrepresentation  of  the  character  of  the  property 
to  be  shipped ;  second,  the  obtaining  by  that  means  of  a  lower  rate 
of  transportation  than  the  regular  rate;  and  third,  either  the  de- 
livery of  the  property  to  the  common  carrier  for  transportation  or 
its  actual  transportation  by  the  carrier.  Actual  transportation, 
however,  would  not  seem  to  be  necessary  to  constitute  this  of- 
fense.^2  It  may  be  prosecuted  only  in  the  district  where  the  trans- 
portation at  reduced  rates  is  fraudulently  obtained.'*^ 

A  case  is  not  made  out  under  this  provision  against  a  shipper 
by  showing  simply  that  the  carrier  charged  the  shipper  the  tariff 
rate  and  then  paid  him  a  rebate.  Some  fraudulent  device  on  the 
part  of  the  shipper  is  essential.^^ 

A  shipper  of  an  express  package  may  not  lawfully  declare  a 
low  valuation  on  his  goods  in  order  to  secure  a  low  rate,  even 

(51)  See    supra    §§125,157. 

Also  U.  S.  V.  Clark,  164  Fed.  75,   (714). 

U.  S.  V.  Wells  Fargo  Exp.  Co.,  161  Fed.  606,  610-611,   (636). 

(52)  Re  Belknap,   96   Fed.   614,    (282). 

E«  Ault  (unreported,  see  13  Ann.  Hep.  73-74). 
Davis  V.  U.  S.,  104  Fed.  136;  43  C.  C.  A.  448,   (282). 
Armour  v.  U.  S.,   153  Fed.   1;   82  C.  C.  A.   135,    (47e-A)  ;   209  U.  S. 
5B,  75;  28  Sup.  Ct.  428;  52  L.  Ed.  428,   (476-B). 

(63)     U.  S.  V.  Hanley,  71  Fed.  672,  677,    (202). 

See  also  Atchison,  T.   &  S.  F.   R.  Co.  v.  Goetz  Co.,  51   111.  App.  161, 
(1893). 
And  of.  Davies  v.  Pere  M.  R.  Co.,  10  I.  C.  C.  Rep.  405,   (361 ) . 


PENAL  AND  CRIMINAL  PROCEEDINGS.  475 

though  he  thus  assents  to  limited  liability  on  the  part  of  the  car- 
rier.'* 

354.  Coiuspiracies  to  Violate  tbe  Aet. 

Since  the  giving  or  receiving  of  rebates  or  other  concessions 
necessarily  involves  the  co-operation  of  the  carrier  or  its  officers 
with  the  shipper,  they  are  not  guilty  of  a  conspiracy  to  violate  a 
law  of  the  United  States  '^  where  the  only  participants  in  the 
transaction  are  the  sole  necessary  actors  therein.''^  Where,  how- 
ever, the  violation  of  the  Act  is  brought  about  by  means  of  the 
co-operation  of  other  outside  parties,  all  may  be  guilty  of  such  a 
conspiracy.*^ 

ii 

355.  Hay  Offenses  Under  the  Act  be  Prosecuted  by  ZnformationP 

Under  the  Act  as  it  stood  between  1903  and  1906,  it  was  held 
that  offenses  might  be  prosecuted  by  information,  as  they  were 
not  "infamous"  within  the  meaning  of  the  Fifth  Amendment.'* 

The  Hepburn  Amendment,  however,  replaced  the  imprisonment 
provision  which  had  been  stricken  out  by  the  Elkins  Act.  The 
reasoning  of  the  opinion  above  cited  would  seem  to  point  to  the 
conclusion  that  offenses  now  punishable  by  imprisoimient  in  the 
penitentiary  may  not  be  prosecuted  by  information. 

356.  ITecessary  AlIegationB  in  Indictments  for  Various  Offenses. 
An  indictment  or  information  for  receiving  rebates,  whereby 

property  is  transported  at  less  than  tariff  rates,  need  not  specific- 
ally allege  the  actual  pajrment  of  the  unlawful  rate,  transportation 
at  such  rate  being  prima  facie  a  completion  of  the  offense,"*  but 

(54)     Admin.  Rul.  No.  58,    (April  7th,  1908). 

(65)     Rev.  Stat.  Ch.  6440. 

(56)     U.  S.  V.  New  York  Cent.  R.  Co.,  146  Fed.  298,    (429). 

(67)     Thomas  v.  U.  S.,  156  Fed.  897,    (538). 

U.  S.  V.  Clark,  164  Fed.  75,   (714). 

See  also  Toledo  A.  A.  &  N.  M.  R.  Co.  v.  Penna.  Co.,  54  Fed.  730;  19 
L.  R.  A.  387,  (1893). 

U.  S.  V.  Howell,  56  Fed.  21,    (1892). 

And  compare  Waterhouse  v.  Comer,  55  Fed.  149;  19  L.  R.  A.  403, 
(1893). 

(58)  U.  S.  V.  Camden  Iron  Works,  150  Fed.  214,  215-6,    (449-A). 

(59)  U.  S.  V.  Vacuum  Oil  Co.,  158  Fed.  536,  538,   (573). 
See,  however;  U.  S.  v.  Great  Nor.  R.  Co.,  157  Fed.  288,   (490). 
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actual  transportation  would  seem  necessary  to  the  commission  of 
this  oflFense«"  although  perhaps  not  to  that  of  obtaining  "any 
other  advantage,"  etc.,  by  means  of  concessions  in  rates.^i 

In  indictments  for  giving  or  receiving  less  than  published  rates 
it  is  not  necessary  to  allege  that  another  shipper  was  given  or  re- 
ceived the  higher  rate  filed,*^  although  an  allegation  of  this  kind 
is  necessary  where  the  offense  alleged  is  discrimination ;  **  nor 
need  it  be  alleged  that  the  rebates  were  given  or  received  in  pur- 
suance of  a  prior  agreement.®* 

Every  condition  which  might  render  the  alleged  acts  legal  need 
not  be  negatived  in  the  indictment,  this  being  properly  a  matter 
for  the  defense.85  Where, a  discrimination  is  alleged  to  have 
been  effected  by  means  of  a  "device"  the  facts  must  be  set  out,  a 
general  allegation  of  an  "illegal  device"  not  being  sufficient.**  In 
cases  involving  a  joint  through  shipment  in  connection  with  a 
water  line,  it  has  been  held  that  it  is  not  necessary  to  allege  that 
the  transportation  was  conducted  "under  a  common  control,  man- 
agement or  arrangement"  if  this  fact  appears  in  the  evidence.*'' 

In  prosecutions  for  violation  of  Section  3  of  the  Act  "substan- 
tial similarity  of  circumstances  and  conditions"  need  not  be  spe- 
cifically alleged,  but  in  cases  under  Section  2  this  would  perhaps 

(60)  Re  Huntington,   68   Fed.   881,    (1895). 
See   supra   §345. 

(61)  Supra  §345. 

(62)  U.  S.  V.  New  York  Cen.  R.  Co.,  146  Fed.  298,   (429). 
U.  S.  V.  Vacuum  Oil  Co.,   153  Fed.  598,  604,    (468). 

(63)  Supra,   §124. 

(64)  U.  S.  V.  Chicago,  iSt.  P.,  M.  &  O.  R.  Co.,  151  Fed.  34,  85, 
<450-A). 

(65)  U.  S.  V.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  151  Fed.  84,  86, 
(450-A). 

(■66)  Parsons  v.  Chicago  &  N.  W.  R.  Co.,  63  Fed.  903,  907-8;;  11 
C.  C.  A.  489;  27  U.  S.  App.  Rep.  394,  (188-A);  167  U.  S.  447;  42  L. 
Ed.  232;   17  Sup.  Ct.  887,   (188-B). 

(67)  U.  S.  V.  Camden  Iron  Works,  150  Fed.  214,  (449-A) ;  judg- 
ment reversed,  158  Fed.  561,   (449-B),  but  not  on  this  point. 

Cf.,  however,  U.  S.  v.  Pehna.  R.  Co.,  153  Fed.  625,  (470),  holding 
that  the  burden  of  proving  a  common  arrangement  is  on  the  Govern- 
ment. 
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seem  necessary.^^  Where  the  offense  alleged  is  discrimination  be- 
tween individuals,  and  the  particulars  with  reference  to  the  ship- 
ments to  the  favored  shipper  are  set  out,  with  an  allegation  that 
for  such  shipments  a  less  sum  was  received  than  from  another 
shipper  named,  "for  doing  for  him  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and  conditions,"  this  is  sufficient 
without  giving  the  particulars  of  the  service  rendered  to  the  pre- 
judiced party.*® 

An  indictment  against  a  railroad  official  need  not  allege  that 
the  particular  acts  complained  of  were  expressly  authorized  or  di- 
rected by  him,  it  being  sufficient  to  state  that  he  was  the  general 
asrent  of  the  carrier  in  charge  of  its  office  at  the  point  of  ship- 
ment.'^o 

In  incictments  for  discrimination  in  distribution  of  cars  for 
coal,  the  proper  share  of  the  complaining  mine  must  be  stated,  to- 
gether with  the  number  of  cars  actually  allowed  it.''^ 

Where  the  offense  relied  on  is  the  refusal  of  a  switch  connection 
similar  to  that  allowed  other  mine  owners,  the  indictment  must 
allege  that  the  switch  refused  was  reasonable  and  practicable  to 
put  in,  would  furnish  the  carrier  sufficient  traffic  to  pay  for  its 
maintenance  and  that  the  party  desiring  it  offered  to  pay  the  cus- 
tomary part  of  the  expense  of  its  construction. ''^ 

357.  Hepburn  Act  not  Betroactive  but  Kepealing  Clause  did  not 
Operate  to  Pardon  TTnindicted  Offenses  Committed  Prior  to 
its  Passage. 

The  provisions  of  the  Hepbjrn  Act  are  not  retroactive.''*    The 

(68)  U.  S.  V.  Tozer,  37  Fed.  635;  2  L.  R.  A.  444n,   (70-A). 

(69)  U.  S.  V.  DeCoursey,  82  Fed.  302,    (234). 

See  also  Kinnavey  v.   Terminal   Ass'n.,   81    Fed.   802,   804-5,    (226). 

.(70)     U.  S.  V.  Tozer,  37  Fed.  635;   2  L.  R.  A.  444n,    (70-A). 

(71)  U.  g.  V.  Baltimore  &  O.  R.  Co.,  153  Fed.  997,   1007,    (475). 

(72)  U.  S.  V.  Baltimore  &  O.  R.  Co.,  153  Fed.  997,  1006,   (475). 

In  this  case  semhle  that  perhaps  a  carrier  is  not  indictable  for  refus- 
ing a  switch,  (p.  1005). 

(73)  U.  S.  V.  New  Yorli  Cent.  &  H.  R.  R.  Co.,  14(i  Fed.  298,  305, 
(429). 
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word  "knowingly,"  inserted  by  it  in  the  Elkins  Act,  does  not  ap- 
ply to  offenses  committed  prior  to  June  29,  1906J* 

The  repealing  section  of  the  Hepburn  Act  did  not  operate  to 
pardon  offenses  committed  prior  to  June  29,  1906,  but  not  thereto- 
fore indictedJ^  In  one  case  it  was  intimated,  however,  that  of- 
fenses not  "knowingly"  committed  prior  to  June  29th,  1906,  and 
not  indicted  prior  thereto  could  not  be  prosecuted  thereafter.^* 
In  another  case  the  Court  said  that  the  word  "causes"  in  the 
repealing  section  refers  to  civil  causes  only  and  not  to  criminal 
cases.'^^ 

358.  Effect  of  Joint  Besolution  of  June  SOth,  1906. 

It  has  been  doubted  whether  or  not  the  joint  resolution  of 
June  30th,  1906,  could  prevent  the  Hepburn  Act  from  having  be- 
come effective  when  the  President  signed  it  on  June  29th;  this 
resolution  would  operate,  however,  as  a  suspension  of  the  law 
from  June  30th  until  August  29th,  1906.''* 

359.  Iiimltation  of  Actions. 

Section  1044  of  the  Revised  Statutes  appUes  to  prosecutions  for 
giving  or  receiving  rebates,  limiting  the  time  within  which  the 
proceedings  must  be  instituted  to  three  years.'* 

(74)  U.  S.  V.  Delaware,  L.  &  W.  R.  Co.,  152  Fed.  269,  274-276, 
(452). 

(75)  U.  S.  V.  Standard  Oil  Co.,  148  Fed.  719,   (44/). 

U.  S.  V.  Chicago,  St.  P.,  M.  &  0.  R.  Co.,  151  Fed.  84,    (450-A). 

U.  S.  V.  Delaware,  L.  &  W.  R.  Co.,  152  Fed.  269,   (452). 

U.  S.  V.  New  Yori£  Cent.  &  H.  R.  R.  Co.,  153  Fed.  630,    (471). 

Great  Nor.  R.  Co.  v.  U.  S.,  155  Fed.  945,    (1907). 

U.  S.  V.  Great  Nor.  R.  Co.,  157  Fed.  288,    (490). 

Cf.  U.  S.  V.  Michigan  Cent.  R.  Co.,  122  Fed.  544,   (316). 

(76)  Great  Nor.  R.  Co.,  v.  U.   S.,   155   Fed.  945,  957-958,    (1907). 

(77)  U.  8.  V.  Chicago,  St.  P.,  M.  &  0.  R.  Co.,  151  Fed.  84,  100, 
(450-A). 

(78)  U.  S.  V.  Standard  Oil  Co.,  148  Fed.  719,  722,   (447). 

But  see  Goff-Kirby  Co.  v.  Bessemer  &  L.  E.  R.  Co.,  13  I.  C.  C.  Rep. 
383,  386,    (623). 
See  also  supra,  §325. 

(79)  U.  S.  V.  Central  Vt.  R.  Co.,  157  Fed.  291,    (564). 

See  also  Par.  3  of  the  Elkins  Act  as  to  limitation  in  proceedings  for 
forfeitures  by  shippers  of  treble  the  amount  of  the  rebates  received. 
As  to  Limitation  of  Actions  in  civil  cases,  see  supra,  §§325,  340. 
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Rules  of  Practice  Before  the  Commission  in  Proceedings 
Under  the  Act  to  Regulate  Commerce. 


PUBLIC   sessions. 

The  general  sessions  of  the  Commission  for  hearing  contested 
cases,  including  oral  argument,  will  be  held  at  its  office  in  the 
American  Bank  Building,  No.  1317  F  street  N.  W.,  Washington, 
D.  C,  and  the  two  weeks  beginning  with  the  first  Monday  in  each 
month  are  set  aside  for  that  purpose. 

Special  sessions  may  be  held  at  other  places  as  ordered  by  the 
Commission. 

11. 
parties  to  cases. 

Any  person,  firm,  company,  corporation,  or  association,  mercan- 
tile, agricultural,  or  manufacturing  society,  body  politic  or  muni- 
cipal organization,  or  any  common  carrier,  or  the  railroad  commis- 
sioner or  commission  of  any  State  or  Territory,  may  complain  to 
the  Commission  by  petition,  of  anything  done,  or  omitted  to  be 
done,  in  violation  of  the  provisions  of  the  act  to  regulate  com- 
merce by  any  common  carrier  or  carriers  or  other  parties  subject 
to  the  provisions  of  said  Act.  Where  a  complaint  relates  to  the 
rates,  regulations,  or  practices  of  a  single  carrier,  no  other  carrier 
need  be  made  a  party,  but  if  it  relates  to  matters  in  which  two  or 
more  carriers,  engaged  in  transportation  by  continuous  carriage 
or  shipment,  are  interested,  the  several  carriers  participating  in 
such  carriage  or  shipment  are  proper  parties  defendant. 

When  a  complaint  relates  to  rates,  regulations,  or  practices  of 
carriers  operating  different  lines,  and  the  object  of  the  proceeding 
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is  to  secure  correction  of  such  rates,  regulations,  or  practices  on 
each  of  said  lines,  all  the  carriers  operating  such  lines  must  be 
made  defendants. 

When  the  line  of  a  carrier  is  operated  by  a  receiver  or  trustee, 
both  the  carrier  and  its  receiver  or  trustee  should  be  made  defen- 
dants in  cases  involving  transportation  over  such  line. 

Persons  or  carriers  not  parties  may  petition  in  any  proceeding 
for  leave  to  intervene  and  be  heard  therein.  Such  petition  shall 
set  forth  the  petitioner's  interest  in  the  proceeding.  Leave  granted 
on  such  application  shall  entitle  the  intervener  to  appear  and  be 
treated  as  a  party  to  the  proceeding",  but  no  person  not  a  carrier 
who  intervenes  in  behalf  of  the  defense  shall  have  the  right  to  file 
an  answer  or  otherwise  become  a  party,  except  to  have  notice  of 
and  appear  at  the  taking  of  testimony,  produce  and  cross-examine 
witnesses,  and  be  heard,  in  person  or  by  counsel,  on  the  argument 
of  the  case. 

•  III. 

COMPLAINTS. 

Complaints  must  be  by  petition  setting  forth  briefly  the  facts 
claimed  to  constitute  a  violation  of  the  law.  The  name  of  the  car- 
rier or  carriers  complained  against  must  be  stated  in  full,  and  the 
address  of  the  petitioner,  with  the  name  and  address  of  his  at- 
torney or  counsel,  if  any,  must  appear  upon  the  petition.  The  pe- 
tition need  not  be  verified.  The  complainant  must  furnish  as  many 
copies  of  the  petition  as  there  may  be  parties  complained  against  to 
be  served  and  three  additional  copies  for  the  use  of  the  Commis- 
sion. 

The  Commission  will  cause  a  copy  of  the  petition,  with  notice 
to  satisfy  or  answer  the  same  within  a  specified  time,  to  be  served 
personally  or  by  mail,  in  its  discretion,  upon  each  defendant. 

IV. 

ANSWERS. 

A  defendant  must  answer  within  twenty  days  from  the  date  of 
the  notice  above  provided  for,  but  the  Commission  may,  in  a  par- 
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ticular  case,  require  the  answer  to  be  filed  within  a  shorter  time. 
The  time  prescribed  in  any  case  may  be  extended,  upon  good  cause 
shown,  by  the  Commission.  The  original  answer  must  be  filed 
with  the  secretary  of  the  Commission  at  its  office  in  Washington, 
and  a  copy  thereof  at  the  same  time  served  by  the  defendant,  per- 
sonally or  by  mail,  upon  the  complainant,  who  must  forthwith 
notify  the  secretary  of  its  receipt.  The  answer  must  specifically 
admit  or  deny  the  material  allegations  of  the  petition,  and  also  set 
forth  the  facts  which  will  be  relied  upon  to  support  any  such  de- 
nial. If  a  defendant  shall  make  satisfaction  before  answering,  a 
written  acknowledgment  thereof,  showing  the  character  and  ex- 
tent of  the  satisfaction  given,  must  be  filed  by  the  complainant,  and 
in  that  case  the  fact  and  manner  of  satisfaction,  without  other  mat- 
ter, may  be  set  forth  in  the  answer.  If  satisfaction  be  made  after 
the  filing  and  service  of  an  answer,  such  written  acknowledgment 
must  also  be  filed  by  the  complainant,  and  a  supplemental  answer 
setting  forth  the  fact  and  manner  of  satisfaction  must  be  filed  by 
the  defendant. 

V. 

NOTICE  IN   NATURE  OF  DEMURRER. 

A  defendant  who  deems  the  petition  insufficient  to  show  a 
breach  of  legal  duty  may,  instead  of  answering  or  formally  de- 
murring, serve  on  the  complainant  notice  of  hearing  on  the  peti- 
tion ;  and  in  such  case  the  facts  stated  in  the  petition  will  be  deem- 
ed admitted.  A  copy  of  the  notice  must  at  the  same  time  be  filed 
with  the  secretary  of  the  Commission.  The  filing  of  an  answer, 
however,  will  not  be  deemed  an  admission  of  the  sufficiency  of  the 
petition,  but  a  motion  to  dismiss  for  insufficiency  may  be  made  at 
the  hearing. 

VI. 

SERVICE  OF  PAPERS. 

Copies  of  notices  or  other  papers  must  be  served  upon  the  ad- 
verse party  or  parties,  personally  or  by  mail,  and  when  any  party 
has  appeared  by  attorney  service  upon  such  attorney  shall  be 
deemed  proper  service  upon  the  party. 
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VII. 

AMENDMENTS. 

Upon  application  of  any  party,  amendments  to  any  petition  or 
answer,  in  any  proceeding  or  investigation,  may  be  allowed  by  the 
Pommission,  in  its  discretion.  ^ 

VIII. 

ADJOURNMENTS  AND  EXTENSIONS  OF  TIME. 

Adjournments  and  extensions  of  time  may  be  granted  upon  the 
application  of  any  party,  in  the  discretion  of  the  Commission. 

IX. 

STIPULATIONS. 

The  parties  to  any  proceeding  or  investigation  before  the  Com- 
mission may,  by  stipulation  in  writing  filed  with  the  secretary, 
agree  upon  the  facts,  or  any  portion  thereof,  involved  in  the  con- 
troversy, which  stipulation  shall  be  regarded  and  used  as  evidence 
on  the  hearing.  It  is  desired  that  the  facts  be  thus  agreed  upon 
whenever  practicable. 

X. 

HEARINGS. 

Upon  issue  being  joined  by  the  service  of  an  answer  or  notice  of 
hearing  on  the  petition,  the  Commission  will  assign  a  time  and 
place  for  hearing  the  case,  which  will  be  at  its  office  in  Washing- 
ton, unless  otherwise  ordered.  Witnesses  will  be  examined  orally 
before  the  Commission,  unless  their  testimony  be  taken  or  the  facts 
be  agreed  upon  as  provided  for  in  these  rules.  The  complainant 
must  in  all  cases  establish  the  facts  alleged  to  constitute  a  violation 
of  the  law,  unless  the  defendant  admits  the  same  or  fails  to  answer 
the  petition.  The  defendant  must  also  prove  facts  alleged  in  the 
answer,  unless  admitted  by  the  petitioner,  and  fully  disclose  its 
defense  at  the  hearing. 
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In  case  of  failure  to  answer,  the  Commission  will  take  such 
proof  of  the  facts  as  may  be  deemed  proper  and  reasonable,  and 
make  such  order  thereon  as  the  circumstances  of  the  case  appear 
to  require. 

Cases  may  be  heard  by  one  or  more  members  of  the  Commis- 
sion, or  by  a  special  agent  or  examiner,  as  ordered  by  the  Commis- 
sion. When  testimony  is  directed  to  be  taken  by  a  special  agent 
or  examiner,  such  officer  shall  have  power  to  administer  oaths,  ex- 
amine witnesses,  and  receive  evidence,  and  shall  make  report 
thereof  to  the  Commission. 

All  cases  shall  be  orally  argued  in  Washington,  D.  C,  or  sub- 
mitted upon  briefs,  unless  otherwise  ordered  by  the  Commission. 


XI. 


DEPOSITIONS. 

The  testimony  of  any  witness  may  be  taken  by  deposition,  at  the 
instance  of  a  party,  in  any  case  before  the  Commission,  and  at  any 
time  after  the  same  is  at  issue.  The  Commission  may  also  order 
testimony  to  be  taken  by  deposition,  in  any  proceeding  or  investi- 
gation pending  before  it,  at  any  stage  of  such  proceeding  or  inves- 
tigation. Such  depositions  may  be  taken  before  any  authorized 
special  agent  or  examiner  of  the  Commission,  judge  of  any  court 
of  the  United  States,  or  any  commissioner  of  a  circuit  or  any 
clerk  of  a  district  or  circuit  court,  or  any  chancellor,  justice,  or 
judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate 
of  a  city,  judge  of  a  county  court,  or  court  of  common  pleas  of  any 
of  the  United  States,  or  any  notary  public,  not  being  of  counsel  or 
attorney  to  either  of  the  parties  or  otherwise  interested  in  the  pro- 
ceeding or  investigation.  Reasonable  notice  must  be  given  in  writ- 
ing by  the  party  or  his  attorney  proposing  to  take  such  deposition 
to  the  opposite  party  or  his  attorney  of  record,  which  notice  shall 
state  the  name  of  the  witness  and  the  time  and  place  of  the  taki- 
ing  of  his  deposition,  and  a  copy  of  such  notice  shall  be  filed  with 
the  secretary  of  the  Commission. 

When  testimony  is  to  be  taken  on  behalf  of  a  common  carrier  in 
any  proceeding  instituted  by  the  Commission  on  its  own  motion, 
reasonable  notice  thereof  in  writing  must  be  given  by  such  car- 
rier to  the  secretary  of  the  Commission. 
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Every  person  whose  deposition  is  taken  shall  be  cautioned  and 
sworn  (or  may  affirm,  if  he  so  request)  to  testify  the  whole  truth, 
and  shall  be  carefully  examined.  His  testimony  shall  be  reduced 
to  writing,  which  may  be  typewriting',  by  the  magistrate  taking  the 
deposition,  or  under  his  direction,  and  shall,  after  it  has  been  re- 
duced to  writing,  be  subscribed  by  the  witness. 

If  a  witness  whose  testimony  may  be  desired  to  be  taken  by  de- 
position be  in  a  foreign  country,  the  deposition  may  be  taken  be- 
fore an  officer  or  person  designated  by  the  Commission,  or  agreed 
upon  by  the  parties  by  stipulation  in  writing  to  be  filed  with  the 
secretary.  All  depositions  must  be  promptly  filed  with  the  secre- 
tary. 

XII. 

WITNESSES  AND  SUBPOENAS. 

Subpoenas  requiring  the  attendance  of  witnesses  from  any  place 
in  the  United  States  to  any  designated  place  of  hearing,  for  the 
purpose  of  taking  the  testimony  of  such  witnesses  orally  before 
one  or  more  members  of  the  Commission,  or  an  authorized  special 
agent  or  examiner  of  the  Commission,  or  by  deposition,  will,  upon 
the  application  of  either  party,  or  upon  the  order  of  the  Commis- 
sion directing  the  taking  of  such  testimony,  be  issued  by  any  mem- 
ber of  the  Commission. 

Subpoenas  for  the  production  of  books,  papers,  or  documents, 
(unless  directed  to  issue  by  the  Commission  upon  its  own  motion) 
will  only  be  issued  upon  application  in  writing;  and  when  it  is 
sought  to  compel  witnesses,  not  parties  to  the  proceeding,  to  pro- 
duce such  documentary  evidence,  the  application  must  be  sworn  to- 
and  must  specify,  as  nearly  as  may  be,  the  books,  papers,  or  docu- 
ments desired ;  that  the  same  are  in  the  possession  of  the  witness- 
or  under  his  control ;  and  also,  by  facts  stated,  show  that  they  con- 
tain material  evidence  necessary  to  the  applicant.  Applications 
to  compel  a  party  to  the  proceeding  to  produce  books,  papers,  or 
documents  need  only  set  forth  in  a  general  way  the  books,  papers,, 
or  documents  desired  to  be  produced,  and  that  the  applicant  be- 
lieves they  will  be  of  service  in  the  determination  of  the  case. 

Witnesses  whose  testimony  is  taken  orally  or  by  deposition,  and 
the  magistrate  or  other  officer  taking  such  depositions,  are  sever- 
ally entitled  to  the  same  fees  as  are  paid  for  like  services  in  the- 
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courts  of  the  United  States,  such  fees  to  be  paid  by  the  party  at 
whose  instance  the  testimony  is  taken.* 

XIII. 

DOCUMENTARY  E\aDENCE. 

Where  relevant  and  material  matter  offered  in  evidence  is  em- 
braced in  a  report,  tariff,  rate  sheet,  classification,  book,  pamphlet, 
written  or  printed  statement,  or  document  of  any  kind  containing 
other  matter  not  material  or  relevant  and  not  intended  to  be  put 
in  evidence,  such  report,  etc.,  in  whole,  shall  not  be  received  or  al- 
lowed to  be  filed  in  a  cause  on  hearing  before  this  Commission  or 
at  any  time  during  the  pendency  thereof,  but  counsel  or  other 
party  offering  the  same  shall  also  present  in  convenient  and  proper 
form  for  filing  a  copy  of  such  material  and  relevant  matter,  and 
that  only  shall  be  received  and  allowed  to  be  filed  as  evidence  and 
made  part  of  the  record  in  such  cause;  provided,  however,  that 
if  practicable,  such  matter  may  be  read  and  taken  down  by  the  re- 
porter and  thus  made  part  of  the  record. 


XIV. 


BRIEFS. 

Unless  otherwise  specially  ordered,  printed  briefs  shall  be  filed 
on  behalf  of  the  parties  in  each  case.  The  brief  for  complainant 
and  the  brief  or  briefs  for  the  defense  shall  contain  an  abstract  of 
the  evidence  relied  upon  by  the  party  filing  the  same,  and  in  such 
abstract  reference  shall  be  made  to  the  pages  of  the  record  wherein 
the  evidence  appears.  The  abstract  of  evidence  shall  follow  the 
statement  of  the  case  and  precede  the  argument.  Briefs  shall  be 
filed  with  the  Commission  and  served  upon  the  adverse  party  or 
parties  by  the  complainant  within  fifteen  days  after  the  taking  of 
testimony  has  been  concluded,  by  the  defendant  or  defendants 
within  ten  days  thereafter,  and  the  complainant  shall  have  five 
days'  additional  time  for  reply.    A  shorter  time  or  different  appor- 


•Fees  of  witnesses  are  fixed  by  law  at  $1.50  for  each  day's  attendance  at  the 
place  of  hearing  or  of  taking  depositions,  and  5  cents  per  mile  for  going  to  said 
place  from  his  place  of  residence  and  5  cents  per  mile  for  returning  therefrom. 
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tionment  not  involving  greater  time  may  be  specially  ordered  in 
any  case.  ' 

Briefs  shall  be  printed  in  twelve  point  type,  on  antique  finish  pa- 
per, 5%  inches  wide  by  9  inches  long,  with  suitable  margins, 
double-leaded  text  and  single-leaded  citations. 

When  the  case  is  assigned  for  oral  argument  all  briefs  shall  be 
filed  and  served  at  least  five  days  before  such  argument.  All  briefs 
shall  be  filed  with  the  secretary  and  shall  be  accompanied  by  notice 
showing  service  upon  the  adverse  party.  Fifteen  copies  of  each 
brief  shall  be  filed  for  the  use  of  the  Commission. 

All  parties  will  be  required  to  comply  strictly  with  this  rule,  and 
except  for  good  cause  shown  no  extension  will  be  allowed. 

XV. 

REHEARINGS. 

Applications  for  reopening  a  case  after  final  submission,  or  for 
rehearing  after  decision  made  by  the  Commission,  must  be  by  pe- 
tition, and  must  state  specifically  the  grounds  upon  which  the  ap- 
plication is  based.  If  such  application  be  to  reopen 
the  case  for  further  evidence,  the  nature  and  pur- 
pose of  such  evidence  must  be  briefly  stated,  and  the  same 
must  not  be  merely  cumulative.  If  the  application  be  for  a  rehear- 
ing, the  petition  must  specify  the  findings  of  fact  and  conclusions 
of  law  claimed  to  be  erroneous,  with  a  brief  statement  of  the 
grounds  of  error;  and  when  any  decision,  order,  or  requirement 
of  the  Commission  is  sought  to  be  reversed,  changed,  or  modified 
on  account  of  facts  and  circumstances  arising  subsequent  to  the 
hearing,  or  of  consequences  resulting  from  compliance  with  such 
decision,  order,  or  requirement  which  are  claimed  to  justify  a  re- 
consideration of  the  case,  the  matters  relied  upon  by  the  applicant 
must  be  fully  set  forth. 

XVI. 

PRINTING  OF  PLEADINGS^  ETC. 

Pleadings,  depositions,  and  other  papers  of  importance  shall  be 
printed  or  in  typewriting,  and  when  not  printed  only  one  side  of 
the  paper  shall  be  used. 
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XVII. 

COPIES  OF   PAPERS   OR  TESTIMONY. 

Copies  of  any  report,  decision,  order,  or  requirement  of  the 
Commission  will  be  furnished  without  charge  upon  application  to 
the  secretary  by  any  person  or  carrier  party  to  the  proceeding. 

One  copy  of  the  testimony  will  be  furnished  by  the  Commission 
for  the  use  of  the  complainant  and  one  copy  for  the  use  of  the 
defendant,  without  charge;  and  when  two  or  more  complainants 
or  defendants  have  appeared  at  the  hearing,  such  complainants  or 
defendants  must  designate  to  whom  the  copy  for  their  use  shall"  be 
delivered. 

XVIII. 

COMPLIANCE  WITH    ORDERS. 

Upon  the  issuance  of  an  order  against  any  defendant  or  defen- 
dants, after  hearing,  investigation,  and  report  by  the  Commission, 
such  defendant  or  defendants  must  promptly  notify  the  secretary 
of  the  Commission,  upon  the  date  when  such  order  becomes  effec- 
tive, as  to  whether  such  defendant  or  defendants  has  complied  or 
not  with  the  provisions  of  said  order ;  and  when  a  change  in  rates 
is  required,  such  notice  must  be  given  in  addition  to  the  filing  of  a 
schedule  or  tariff  showing  such  change  in  rates. 


XIX. 


APPLICATIONS    BY    CARRIERS    UNDER    PROVISO    CLAUSE    OF    FOURTH 

SECTION. 

Any  common  carrier  may  apply  to  the  Commission,  under  the 
proviso  clause  of  the  fourth  section,  for  authority  to  charge  for  the 
transportation  of  like  kind  of  property  less  for  a  longer  than  for  a 
shorter  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance.  Such  application 
shall  be  by  petition,  which  shall  specify  the  places  and  traffic  in- 
volved, the  rates  charged  on  such  traffic  for  the  shorter  and  longer 
distances,  the  carriers  other  than  the  petitioner  which  may  be  in- 
terested in  the  traffic,  the  character  of  the  hardship  claimed  to  ex- 
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ist,  and  the  extent  of  the  relief  sought  by  the  petitioner.  Upon 
the  iiling  of  such  a  petition,  the  Commission  will  take  such  actiop 
as  the  circumstances  of  the  case  seem  to  require. 


XX. 

INFORMATION    OF    PARTIES. 

The  secretary  of  the  Commission  will,  upon  request,  advise  any 
party  as  to  the  form  of  petition,  answer,  or  other  paper  necessarj 
to  be  filed  in  any  case,  and  furnish  such  information  from  the  files 
of  the  Commission  as  will  conduce  to  a  proper  presentation  of 
facts  material  to  the  controversy. 


XXI. 


ADDRESS  OF  THE  COMMISSION. 

AIJ  complaints  concerning  anything  done  or  omitted  to  be  done 
by  any  common  carrier,  and  all  petitions  or  answers  in  any  pro- 
ceeding, or  applications  in  relation  thereto,  and  all  letters  and  tele- 
grams for  the  Commission,  must  be  addressed  to  Washington,  D. 
C,  unless  otherwise  specially  directed. 


FORMS. 


These  forms  may  be  used  in  cases  to  which  they  are  applicable,  with  such 
alterations  as  the  circimistances  may  render  necessary. 

No.  1. 

Complaint  Against  a  Single  Carrier. 

INTEBSTATE  COMMEBCE  COMMISSION. 


A.  B. 

against 
The Eailboad  Company 


} 


The  petition  of  the  above-named  complainant  respectfully  shows: 

I.  That  {here  let  compUdnant  state  hds  ooeupation  and  place  of  biiai- 
ness) . 

II.  That  the  defendant  above  named  is  a  common  carrier  engaged  in  the 
transportation  of  passengers  and  property  by  railroad  between  points  in 

the  State  of and  points  in  the  State  of ,  and  as  such 

common  carrier  is  subject  to  the  provisions  of  the  act  to  regulate  com- 
merce, approved  February  4,  1887,  and  acts  amendatory  thereof  or  supple- 
mentary thereto. 

III.  That  (here  state  concisely  the  matters  intended  to  he  oomplamed 
of.    Continue  numbering  each  sueceedmg  paragraph  as  Nos.  I.  II,  and  III) . 

Wherefore  the  petitioner  prays  that  the  defendant  may  be  required  to 
answer  the  charges  herein,  and  that  after  due  hearing  and  investigation 
an  order  be  made  commanding  the  defendant  to  cease  and  desist  from  said 
violations  of  the  act  to  regulate  commerce,  and  for  such  other  and  further 
order  as  the  Commission  may  deem  necessary  in  the  premises.  {The  prayer 
may  he  varied  so  as  to  ask  also  for  the  ascertainm,en,t  of  lawful  rates  or 
practices  and  an  order  requiring  the  carrier  to  conform  thereto.  If  repara- 
tion for  any  wrong  or  injury  he  desired,  the  petitioner  should  state  the 
nature  and  eaitent  of  the  reparation  he  deems  proper). 

Dated  at , ,  190—. 

At   is. 

{ Complainant's   signature ) . 


No.  2. 
Complaint  Against  Two  or  Kore  Carriers. 

INTERSTATE  COMMERCE  COMMISSION. 

A.  B. 


The Eableoad  Company. 

AND 

The Raileoad  Company. 

The  petition  of  the  above-named  complainant  respectfully  shows : 

I.  That   {Jiere  let  complainant  state  his  occupation  and  place  of  busi- 
ness) . 

II.  That  the  defendants  above  named  are  common  carriers  engaged  in 
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the  transportation  of  passengers  and  property  by  continuous  carriage  or 
shipment,  wholly  by  railroad  {or  partly  hy  roMroad  and  partly  by  water, 

as  the  case  may  be),  between  points  in  the  State  of and  points 

in  the  State  of ,  and  as  such  common  carriers  are  subject  to  the 

provisions  of  the  act  to  regulate  commerce,  approved  February  4,  1887,  and 
acts  amendatory  thereof  or  supplementary  thereto. 
( Then  proceed  as  in  Form  1 ) . 


No.  3. 
Answer. 

INTEBSTATE  GOMMEBCE  COMMISSION. 

A.  B. 

agamst 

The Eailboad  Company. 


} 


The  above-named  defendant,  for  answer  to  the  complaint  in  this  proceed- 
ing, respectfully  states — 

I.    That  {here  follow  the  usual  admissions,  denials,  and  averments.   Con- 
timie  numbering  each  sucoeedmg  paragraph). 

Wherefore  the  defendant  prays  that  the  complaint  in  this  proceeding 
be  dismissed. 

The Raxuioad  C!ompant, 

By  E.  F. 

(Title  of  officer). 


No.  4. 
Notice  by  Carrier  TTndeir  Rule  V. 

INTERSTATE  COMMEECB  COMMISSION. 

A.  B. 
.                     against 
The Kailboad  Company. 


} 


Notice  is  hereby  given  under  Rule  V  of  the  Rules  of  Practice  in  proceed- 
ings before  the  Commission  that  a  hearing  is  desired  in  this  proceeding 
upon  the  facts  as  stated  in  the  complaint. 

The Railboad  Company, 

By  E.  F. 

'(Title  of  officer). 


To 


No.  5. 
Subpoena. 


You  are  hereby  required  to  appear  before  in  the  matter  of 

a  complaint  of against  ,  as  witness  on  the  part  of 
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,  on  the day  of ■  '     i    ,  190—,  at ^ 

o'clock  —  m.  at  .    ,  and  bring  with  you  then  and  there — . 


OomnUssioner. 
Dated. 
(Seal) 


Attorney  for  . 

(Notice. — Witness  fees  for  attendance  under  this  subpoena  are  to  be  paid 
by  the  party  at  whose  instance  the  witness  is  summoned,  and  every  copy 
of  this  summons  for  the  witness  must  contain  a  copy  of  this  notice). 


No.  6. 
Notice  of  Taking  depositions  Tinder  Bule  ZH. 

INTERSTATE  COMMEBCE  COMMISSION. 
A.  B.  1 

against  > 

The Kailboad  Compant.  J 

You  are  hereby  notified  that  G.  H.  will  be  examined  before  C.  D.,  a 

(titti  of  officer  or  magistrate),  at ,  on  the 

day  of  ,  190—,  at  — o'clock  in  the  ^noon,  as  a 

witness  for  the  above-named  complainant  {or  defendant,  as  the  ease  may 
he) ,  according  to  act  of  Congress  in  such  case  made  and  provided,  and  the 
Kules  of  Pra^ice  of  the  Interstate  Commerce  Commission,  at  which  time 
and  place  you  are  notified  to  be  present  and  take  part  in  the  examination 
of  the  said  witness. 

Dated ,  19(>— . 

I.  J. 
(Signature  of  complainant  or  defendant,  or  of  counsel). 

To  A.  B.,  the  above-named  complainant    (or    The   Railroad 

Company,  the  above-named  defendant;  or  to  K.  L.,  counsel  for  the  above' 
named  complainant  or  defendant). 


APPENDIX    B. 


ANNOTATIONS  TO  COMMISSION  CITATIONS. 


VOL.  1. 


3  224 
3  224 
6     79 


—16— 


—17- 


224 
626 


— ao— 

3    2-24 


-24— 

6     20 

8     112 

8    252 

11     65 


—30— 
3     599 


—31- 


173 

182 

628 

12 

23 

256 

263 

25 

63 

78 

18 

21 

21 

27 

243 

261 

240 

249 

250 

251 

371 


5 
5 

6 
6 
6 
6 
6 
7 
7 
7 
7 
8 
10 


383 

;)89 

15 

17 

29 

355 

373 

62 

63 

64 

236 

f>21 

250 


10 


34 


—86— 
3      5 


—lOZ— 

4    520 


—107— 

3    503 

5     378 

11     403 


—132— 

1  188 
3  582 
3     586 


—144— 

6     167 


—147— 

1  158 
3    472 

5  79 

6  117 
—158— 

1  206 

2  51 

3  34 
3  38 
6    476 


—199— 

2     124 
2     386 


-208— 


88 
358 
359 
361 
122 
471 

80 


—215— 


452 

266 

83 

477 
557 


-227— 

4     520 


—230— 

2  266 
4  83 
6    477 


—236— 


628 
■.■±4 
243 
21 
29 
261 
400 
235 
235 


—325- 

1 

1 

2 

2 

2 

3 

5 

5 


478 

567 
69 
70 
S3 

557 
11 

111 


—339— 

1  431 

2  138 
5     93 

12    249 


—349— 

5    460 


—37a— 

2     314 


—374— 
1     601 
4    316 
10    245 


—393— 

2  129 
4  316 
9     85 


—401— 

1  632 

2  39 

2  289 

3  70 
10     213 


—428— 
3     118 
12     249 


—436— 

2     585 


3 
5 
5 
5 
8 
13 
13 


183 

11 

166 

455 

113 

31 

33 


—465— 

3    447 
6     fl7 


—480— 

2     63 

2  83 

3  558 
5     111 

11     643 


—490— 

1     601 
6     56 


^95— 

2  138 

3  599 

3  599 

4  316 

5  93 


—503— 

2  115 

2  370 

4  134 

4  143 

4  152 

4  153 

5  198 
5  429 


5 
5 

433 
434 

4 
5 

594^ 

316 
93 

—626— 

3    639 

—629— 


67 

69 

78 

83 

289 

294 

587 

557 


VOL.  II. 

— 1— 

2  324 
4  526 
8    624 


—25— 

2     154 
2 


289 
70 
621 
633 
29 
355 
373 
476 
521 


—52— 


2 
2 
2 
2 
2 
2 
2 
3 
4 
4 
4 
4 
4 
5 
8 
13 


73 

83 

S3 

84 

151 

294 

587 

559 

86 

151 

187 

208 

261 

399 

288 

361 


—73— 


3 

557 

3 

560 

9 

33 

-«0— 

2 

312 

2 

373 

3 

582 

4 

145 

493 


494 
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VOLS.  II-IV. 


4 
4 
6 
S 
6 
6 
5 
6 


163 
661 
199 
212 
429 
431 
433 
316 


—122— 
2     130 
4    316 
6    555 
9     85 




131— 

6 

3 

6 

39 

5 

111 

S 

370 

6 

629 

6 

22 

8 

287 

8 

604 

12 

166 

—142— 
3    699 


—147— 
2     157 
4    520 
9    226 


—155— 

4     29 

6    481 

13    320 


—162— 

3  17 

4  716 
7     537 




831— 

3 

259 

3 

632 

4 

83 

4 

84 

4 

211 

5 

400 

5 

«08 

6 

678 

7 

63 

7 

475 

8 

358 

9 

699 

—272— 

2    632 
7     102 


7     103 

7     164 

7     165 

7     166 

7     167 

—301— 

6     80 

—304— 

6      15 

—315— 

2    395 

2    670 

2    586 

2    688 

3    263 

3     668 

4    207 

— 33&— 

3    '655 

—359— 

5     80 

—366— 

4     154 

5    200 

6     429 

—375— 

2    586 

3    553 

3    666 

3    672 

4    208 

4    563 

5     HI 

7     160 

9    243 

—389— 

4    133 

6    427 

6    431 

—553— 

3    669 

4    677 

5     26 

7    333 

12    168 

13    271 

—584— 

3    462 

8    259 

—604— 

6    628 

6    236 

6    686 

—618— 

3     639 

7     164 

7     474 

—645— 

3     662 

—649— 

3    470 

6     117 

VOL.  III. 

— 1— 

3     611 

4     17 

4     262 

4     271 

4     716 

4     726 

4     727 

4     727 

4     728 

4    728 

6      4 

6    458 

7     334 

7     348 

7     360 

—19— 

4    691 

6    116 

6    250 

5     369 

6    270 

6    350 

6    37t 

7    236 

'i     621 

—128- 

3     224 

—137— 

6     13 

8     114 

8    253 

10     63 

—221— 

4    520 

—223— 
4    620 

5 
6 

604 
48 

—lie— 

6     111 

— 224r- 

4    620 

—613— 
5     63 

—131— 

4    316 
6    201 

—225— 

4     190 
6     HI 

—649— 

7     335 

5  427 

6  431 
12    410 

7    263 

—608— 

7     53 
12    418 
12    424 

X58 

—252— 

4  527 

5  111 

4    618 

6    620 

10    430 

6      23 
6     236 
6    674 
8     269 

VOL. 

— 1- 

4 
4 
6 
7 
8 
9 
9 
13 

IV. 

717 
726 
241 
235 
626 
239 
240 
65 

10    462 

—195— 

4    316 

—266— 

4  520 

5  94 

—212— 

6     111 
9     83 

9     86 

—435— 

.  6     73 

8    269 

12    262 

14     71 

—228— 
6    202 
6    207 
6    208 

—32— 

9     83 

—450— 

7    247 

—251— 
4     23 

7     335 

—41 

4 

742 

—265— 

4    718 

^466— 

12     96 

4 
6 
6 
8 
8 
9 

-48 

116 
40 
111 
178 
181 
306 

4    726 

4    727 

—473— 

6     78 

6  468 

7  565 

6    «46 
6    «52 
6    665 

—298— 

7     38 

6     109 

9    356 

5 
6 
6 
6 
9 
9 
9 
11 

-79 

680 
236 
238 
484 
31 
241 
247 
649 

—417— 

8    308 

—534— 
4     21 
4    207 
4    243 
4    261 
6     111 
8    259 

8    309 
8    310 
10     36 
10     37 
10     38 
10     40 
10     45 
14     72 

—53^  - 

4     17 
4    077 

9 

-87 

440 

—443— 

9    446 
9    484 

4    717 

7 
7 
9 

104— 
235 

279 
50 

4     726 

4  72« 

5  2o 

6  369 

—447— 
8     116 
8     117 
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495 


8 
13 


253 
95 


—535 



5 

125 

5 

111 

5 

370 

6 

67 

6 

321 

6 

554 

7 

38 

8 

641 

^588— 
5  111 

5  161 

5  604 

8  18 

8  19 


—611— 

10  430 

13  248 


—630— 

12  3il8 


—664^ 
6  101 

5  112 

5  369 

6  48 


—686— 
5  116 

5  369 

.9  242 


—694r- 

10  63 


-733— 

446 


—744^ 
5  248 


370 
402 
7 
48 
233 
245 
263 
163 
373 
287 
302 


VOL.    V. 

— 1— 

5  630 


—13— 

— 

234^ 

5     119 

5 

511 

5     136 

6 

238 

5    458 

6 

245 

5    541 

6 

675 

6     22 

8 

626 

7     554 

8     604 



264:— 

9     305 

5 

627 

14     482 

6 

245 

14     493 

« 

480 
557 

6 

la 

6 

675 

7     329 

7 

191 

7     342 

7    554 
9     236 

— 324r- 

12     168 

6 

502 

5 
S 

566 

—69— 

604 

5     154 

b 

605 

5 

5 
5 

607 

—84^ 

609 
609 

5     151 

5 

630 

5     111 

(\ 

6 

7     53 

6 
6 

8 

48 

—87— 

6 

233 

5     121 

6 

645 

5     126 

7 

64 

6    317 

7 

237 

6    554 

7 

373 

7    554 

8 

287 

8    287 

8 

604 

9 

70 

—122— 

12 

169 

5     449 

5     524 

--41 5— 

6     554 

6 

316 

—136— 

—478— 

5     119 

7 

235 

—156— 

514^ 

2    433 

7 

555 

13     635 



529— 

—166— 

6 

9 

5    456 

6 

93 

8     113 

7 

555 

11     19 

8 

7 

11     78 

8 

14 

13      33 

8 

16 

8 

19 

—193— 

5    462 

— 

546— 

5    465 

6 

263 

5     661 

7 

373 

14     176 

10 

112 

—571— 

5    627 

5     245 

6    480 

6    675 

7     164 

7     158 

7    510 

—596— 

6     264 

—612— 

6     480 

6     557 

7     164 

7    235 

7    555 

—638— 

11     410 

VOL.  VI. 

— 1— 
6     48 

6    233 

6    252 

7     344 

9    247 

12     169 

—36— 

«     616 

—85— 

9    644 

10     225 

—113— 

13    299 

—121— 

6     oiS 

6     546 

6     543 

12     433 

13    635 

—131— 

6     528 

6     546 

6     543 

6     622 

7     165 

—148— 

9     85 

9     304 

—195— 

«  286 

6  675 


—267— 

7  330 


—295— 

9         206L 
10  376 


—335— 

7  554 


—348— 

7  191 


—361— 

6  355 

7  235 
12  134 


—378— 

6 

527 

7 

537 

7 

553 

10 

98 

12 

169 

-488— 

7  278 

8  367 
8  406 
8  628 


—520— 

7  555 

12  433 


—548— 


83 


—568— 

7  278 

10  462 

10  472 


—632— 


179 
237 
374 
98 
350 


—647— 

7  474 

7  667 

3  485 


VOL.  VII. 

7 

— 1— 

237 

—33— 

7 

385 

—43— 

9 

204 

9 

237 

—61— 

7 

374 

—69— 

9 

33 

11 

462 

11 

474 

12 

499 

14 

151 

—92— 

8 

21 



180— 

7 

405 

7 

474 

7 

667 

« 

■218— 

8 

259 

10 

251 

11 

410 



■224— 

7 

374 

7 

384 

11 

524 



240— 

8 

138 

9 

380 

10 

660 



255— 

8 

367 

9 

305 



-286— 

11 

154 

12 

43 

13 

280 

—323— 

7 

598 

12 

336 

-376— 

il2 

170 

496 
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VOLS.  VII-XI. 


—886—  ( 

13 

633 

13 

636 

—458—  1 

S 

46 

8 

360 

—481— 

8 

267  1 

513— 

8 

551 

8 

604 

8 

642 

10 

86 

10 

447 

11 

279 

12 

335 

12 

310 

13 

433 

14 

176 

— 555-ar- 

10 

86 

11 

279 

la 

510 

556— 

8 

552 

8 

560 

593— 

8 

71 

—601— 

9 

34 

11 

462 

11 

474 

12 

499 

14 

151 

14 

385 

—612— 

8 

250 

11 

20 

11 

61 

11 

77 

13 

42 

VOL.   VIII. 

—33— 

8 

360 

—03— 
13     '642 

8 

-xiu — 

252 

11 

65 

-121— 

9 

316 

10 

214 

11 

612 

-142— 

9 

179 

9 

180 

11 

529 

-185— 

8 

235, 

8 

314 

13 

44 

214^ 

8 

314 

10 

63 

11 

410 

13 

44 

277— 

9 

247 

290— 

12 

167 

—304— 

9 

617 

10 

45 

10 

107 

12 

263 

12 

514 

—333— 

14 

269 

—346— 

8 

425 

8 

426 

8 

429 

8 

430 

—377— 

8 

604 

11 

381 

—400— 

8 

OttU 

9 

57 

9 

86 

—448— 

12 

241 

13 

299 

-^81- 


8 

■627 

-503— 

9 

57 

9 

247 

531— 

11 

171 

14 

176 

—561— 

8  570 

9  305 
10  535 
10     542 


—608— 

9     48 
13      65 


—680— 

9     15 


VOL.  IX. 

— 1— 

10  251 

11  410 


14 

-17— 
151 

—42— 
9    220 
9    247 

12 
13 

-^8— 

428 
66 

9 

-78— 
304 

9 
11 

-118— 

248 
235 

10 
14 

-182— 

615 

483 

9 

-207— 

212 

250— 

12    497 
14     580 


—311— 

10  681 

11  101 
13     248 


—318— 

14     530 


—382— 

10     536 
10     539 

10  620 

11  272 
13    677 


—534^ 
9     616 
9     617 

12  360 

13  44 




-558— 

12 

78 

13 

324 

—581— 
9    617 
:0    547 
13    678 


—606— 

9     354 
13      66 


— 620— 

9     632 
14     442 


—642— 

10     224 


—646— 

11  405 
11  417 
11     521 

VOL.  X. 

— 1— 

10  402 

11  154 


—35 

J 

12 

263 

-83 



12 

512 

12 

514 

13 

433 

—173— 
10     374 


11     293 

11  576 

12  331 


-193— 
10     399 
10     545 
10     546 


10 

12 

226— 

647 
311 

10 
12 

255— 

621 
180 

—309— 
10     399 
14     315 

—337— 

12     227 

—352— 

11      17 

—360— 

10  613 

11  129 

—378— 
12     208 

—385— 
10     673 

—422— 
12     311 

—505— 

10    682 


12 

241 

13 

362 

14 

37 

14 

162 

14 

537 

—548— 
12    237 


12 
13 
13 
14 
14 


241 
362 
666 
38 
162 


—629— 
11     451 
13     81 
13    456 


—675— 

13     248 


—696— 

12  267 

13  586 


VOL.  JS.I. 


1 

-13— 

42 

—Bo- 
ll    493 
13     248 

—104— 

11  154 
11  379 
13     656 


—145— 

12  42 

13  230 


—166— 

13     572 


—212— 

12     263 


—220— 

12     263 


—238— 
11     286 

11  333 

12  241 

13  677 


— «77— 

12  512 

13  433 

14  388 


—296— 


11 
12 
13 
14 
14 


286 

241 

420' 

389 

395 


—882— 

11     521 
11     606 


—422— 
14     176. 
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497 


—458— 

11  474 

12  499 
14  151 
14     386 


12  499 
14  151 
14     386 


—481— 

12     424 


—495— 
13     226 


—619— 

13      81 
13     456 


—683— 

11  687 

VOL.  XII. 

—20^ 

12  26 


—29— 

12     500 


—47— 
13     399 


—51— 

13    398 


—58— 
13    399 


—61— 

12 

404 

_ 

-73— 

12 

227 

13 

217 

—85— 

14 

315 

14 

318 

14 

323 

14 

332 

_ 

-95— 

13 

299 

13 

524 

14 

454 



-111^ 

12 

254 

Iz 

515 

14 

321 



-130— 

12 

236 

12 

240 

12 

452 

12 

456 



-137— 

12 

159 



163— 

3 

271 

_ 

215— 

13 

655 



220— 

13 

636 

233— 

12 

499 

236— 

12 

452 

12 

456 

-242— 

12 

428 

-270— 

12 

545 

—306— 

13 

404 

—312— 

13 

191 

—326— 

13 

169 

13 

466 

14 

53 

—339— 

13 

177 

—351— 

12 

368 

—381— 

12 

391 

—398— 

13 

44 

13 

447 

13 

453 

13 

453 

14 

86 

14 

91 

13 

44 

—427 
13 
14 

635 

281 

-457 

12 

520 

—466— 

13     81 

—479 

12 
13 

494 

417 

—495 

12 

50'6 

—498— 

14     151 

—507 
13 
13 

28 
30 

—525 

12 

499 

VOL.  XIII. 


13 


456 


—20— 

13  250 
13  252 
13     466 


_ 

-31 

— 

14 

399 

14 

400 

—39 



14 

399 

_ 

-69 



13 

456 

14 

94 



-115 



13 

569 



128— 

14 

456 



-154r- 

13 

346 

14 

112 

14 

334 



-171 



14 

372 



-214^ 

13 

220 

13 

221 

13 

222 

13 

223 

13 

224 

13 

257 



-266 



13 

314 

13 

315 

14 

345 



-286 



14 

293 

—329— 
14     198 


—357— 

13     363 


—366— 

13     474 


—388— 
13     609 


—501— 

13     433 


—638— 
14     339 


—657— 

13     678 


VOL.  xrv. 

—23— 

14     408 


—98— 

14     339 


—109— 

14     114 


—170— 

14     186 


—195— 

14     205 


—237— 

14     246 
14     247 


32 
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[References  are  to  Sections.] 


ABATEMENT 

Judgment  for  giving  rebates  extinguished  by  death  of  defendant,  3S0. 
ABSORPTION  OF  CHARGES 

Legality  of  proportional  and  reconsignment  rates,  188,  190. 
ABSTRACT   QUESTIONS 

Commission  will  not  pass  on,  264. 
ACCESSORIAL  CHARGES 

See  Fbee  Cabtaoe,  Free  Stobaoe,  Demubbaoe,  Tebmiitai.  Chaboeb, 
etc. 
ACCESSORY 

Employe  entitled  to  pass,  giving  it  to  party  not  entitled,  guilty  as 
accessory,  349. 
ACCOUNTS  OF  CARRIERS 

Penal  provisions  for  failure  to  keep  accoimts  as  prescribed  by  Com- 
mission, 344k. 

ACTIONS,    lilMITATION    OF 

See  Limitation  of  Actions 
ADHERENCE  TO  RATES 

See  Publication  and  Fujcno  of  Chaboes. 
ADJACENT  FOREIGN  COUNTRY 

Meaning  of,  41. 
ADMISSION 

Charge  of  same  rate  to  two  points  not  an  admission  of  similarity  of 
circumstances,  208. 

By  carrier  of  reasonableness  of  rate  by  voluntary  continuance,  86. 

Voluntary  reduction  of  rate  not  a  conclusive  admission  of  prior 
unreasonableness,  87. 
ADVANCE   OF  LONG  STANDING  RATES 

Must  be  justified  by  the  carrier,  86. 

Is  sufficient  to  warrant  Commission  in  investigating  reasonableness 
on  its  own  motion,  85. 
ADVANTAGE 

See   DiscBiMiNATiON   Between   iNDiviDTrALS,   Pbefebences   Auonq 
Localities,  etc. 

Knowingly  to  allow  advantage  to  certain  shippers  a  misdemeanor, 
344c. 
ADVISORY  JURISDICTION 

Commission  will  not  assiune,  except  perhaps  to  departments  of  Gov- 
ernment, 264. 
AGATE   WARE 

Investigation  of  rates  on  (see  list),  104. 
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[Reterences  are  to  Sections.] 
AGENTS 

See  FoBWARDiNG  Agents. 

Commissions  to,  as  a.  device  to  secure  rebates,   163. 

Criminal   liability,   349. 

May  be  joined  with  carriers  in  indictment  for  giving  rebates,  349, 

AGGREGATE 

Eflfect  of  this  word  in  Section  4,  208. 

AGREEMENT,  See  Contract.    " 

For  other  than  tariff  rates  void,  244-248. 
To  maintain  rates  for  fixed  period  not  binding,  246-248. 
By  carriers  to  maintain  rates,  given  weight  by  Commission  in  pass- 
ing on  reasonableness,  88. 

AGREEMENT  FOR  DIVISION  OF  EARNINGS 
See  Pooling  ot  Febights. 

AGRICULTURAL  IMPLEMENTS 

Investigation  of  rates  on   (see  list),  104. 
ALCOHOL 

Investigation  of  rates  on  (see  list),  104. 
ALLOTTING  CARS 

See  Pbkfebences  Between  Individuals,  Car  Distribution. 
ALLOWANCE 

To  connecting  carriers,  of  through  rates,  164. 

To  shippers  for  services,  as  a  rebate,  162. 

To  shippers  for  services,  by  Commission,  283. 

Should  be  stated  in  schedule,  233. 
ALTERNATIVE  REMEDY 

When  shipper  must  elect  in  damage  claims,  340. 
AMENDMENTS 

To  complaint,   302. 
AMOUNT  OF   SHIPMENT 

Importance  of  in  determining  rates,  65-68,  149-150. 
ANGLE  BEADS 

Investigation  of  rates   on    (see   list),   104. 
ANNUAL  PASS 

See  Fbee  Passes. 
ANTHONY 

Investigation  of  alleged  preference  against  (see  list),  191. 
ANTICIPATED  VIOLATIONS  OF  THE  ACT 

Commission  has  no  power  to  prevent  except  as  expressly  authorized^ 
264. 

ANTI-TRUST  ACT 

Violation  of  by  carriers  in  fixing  rates  in  question,  influence  on 
Commission  in  determining  reasonableness,  101. 
ANSWER 

Form  of,  302. 
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APPEALS 

No  appeal  as  such  from  Commission  to  courts,  330. 

Enforcement  of  the  orders  of  the  Commission,  331-  335. 

From  decree  of  Circuit  Court  in  civil  cases,  342. 
APPLES 

Investigation  of  rates  on   (see  list),  104. 
APPORTIONMENT  OF  EXPENSES 

DiflSculty  as  to  specific  commodities,  49,  80. 
ARRANGEMENT,  Common. 

See  Common  Contboi.,  Management  and  Aebangement 
ARTICLES  MANUFACTURED,  MINED,  OR  OWNED  BY  CARRIERS 

See  Commodities  Clause. 
ASBESTOS 

Investigation  of  rates  on  (see  list),  104. 
ASSIGNMENT 

Assignability  of  claims  for  damages,  308. 
ASSOCIATION 

Responsibility  of  carrier,  member  of,  for  rates,  324. 

Shippers'  associations  as  parties  complainant,  298. 
ASTRAGALS 

Investigation  of  rates  on   (see  list),  104. 
ATCHISON 

Investigation  of  alleged  preference  against   (see  list),  191. 
ATTORNEYS'  FEES 

Commission  without  power  to  award,   322. 
ATTORNEY  GENERAL 

Application  for  injunction  to  restrain  violation  of  Act,  336. 
AUGUSTA 

Investigation  of  alleged  preference  against   (see  list),   191. 
AUTHORITY  OP  COMMISSION 

See  Interstate  Commbkce  Commission,  Power  of. 
AWARD  OP  DAMIAGES 

See  Damages. 
BACK-LOADING 

Importance  of  in  fixing  rates,   64. 
BACON 

Investigation  of  rates  on  (see  list),  104. 
BAGGAGE 

Commission   has   no   power   to   compel   allowance   of   free  baggage, 
264. 
BAGS,  PAPER 

Investigation  of  rates  on  (see  list),  104. 
BAKING  POWDER 

Investigation  of  rates  on   (see  list),  104. 
BALUSTERS 

Investigation  of  rates  on   (see  list),  104. 
BANANAS 

Investigation  of  rates  on   (see  list),  104. 
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BARLEY 

Investigation  of  rates  on   (see  list),  104. 
BARREL  MATERIAL 

Investigation  of  rates  on  (see  list),  104. 
BASING  POINT  RATES 

Proper  in  some  oases,  although  normally  through  rate  should  be 
less  than  sum  of  locals,  98,  207. 
BEANS 

Investigation  of  rates  on   (see  list),  104. 
BEEF  CATTLE 

Investigation  of  rates  on   (see  list),  104. 
BELT  RAILROADS 

When  subject  to  the  Act,  27-36. 
BICYCLES 

Investigation  of  rates  on  (see  list),  104. 
BILLING 

Criminal  provisions  with  regard  to,  353. 
BILLS  OF  LADING 

Contracts  limiting  liability,  see  Limitation  of  Liabhitt. 
Contracts  for  less  than  tariff  rates,  see  Contracts. 
Discrimination  in  allowance  of  through  bills  between  connecting 

lines,  see  Dibobiminations  Between  CoNnEOKiNO   IiiNES. 
Through  bills  as  a  test  of  common  arrangement,  38. 
Commission  has  no  power  to  compel  adoption  of  particular  form, 
267. 
BITTERS 

Investigation  of  rates  on    (see  list),  104. 
BLACKING  BRUSHES 

Investigation  of  rates  on    (see  list),  104. 
BLANKET   RATES 

See  Geoup.  Rates. 
BLANKETS 

Investigation  of  rates  on    (see  list).,  104. 
BLINDS 

Investigation  of  rates  on   (see  list),  104. 
BOARDS 

Investigation  of  rates  on   (see  list),  104. 
BOND  OF  INDEMNITY 

Exaction  of  as  pre-requisite  for  allowance  of  through  rates,  279. 
BOOKCASES,   SECTIONAL 

Investigation  of  rates  on   (see  list),  104. 
BOOKS 

Investigation  of  rates  on   (see  list),  104. 
BOOKS  AND  PAPERS 

Production  of,  304. 
BOOTS  AND  SHOES 

Investigation  of  rates  on   (see  list),  104. 
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BOSTON 

Investigation  of  alleged  preference  against    (see  list),  191. 
BOTTLES 

Investigation  of  rates  on   (see  list),  104. 
BOX  SHOOKS 

Investigation  of  rates  on   (see  list),  104. 
BRAN 

Investigation  of  rates  on    (see  list),  104. 
BRANCH  LINES 

Rates  over  usually  higher  than  over  main  line,  70. 

Not  expected  to  pay  for  themselves  as  distinct  units,  70. 
BRANDY 

Investig:ition  of  rates  on   (see  list),  104. 
BREAK  OF  BULK 

Effect  in  destroying  interstate  character  of  shipment,  34  n.l4. 
BRICK  MACHINERY 

Investigation  of  rates  on   (see  list),  104. 
BRICKS 

Investigation  of  rates  on   (see  list),  104. 

BRIDGE  COMPANIES 

Application  of  the  Act  to,  44. 

Not  entitled  to  benefit  of  paragraph  2,  Section  3,  where  not  a  com- 
mon carrier,  228. 

BROOM  CORN 

Investigii.tion  of  rates  on   (see  list),  104. 

BROOM  AND  WIRE  BRUSHES 

Investigatior  of  rates  on   (see  list),  104. 

BRUSHES 

Investigation  of  rates  on   (see  list),  104. 

BUCKWHEAT  GRITS 

Investigation  of  rates  on   (see  list),  104. 

BUGGIES 

Investigation  of  rates  on   (see  list),  104. 

BULK  OF  COMMODITIES 

Importance  of  in  fixing  rates,  63. 

BURDEN  OF  PROOF 

On  carrier  to  justify  advance  in  rates,  85-87. 

On  shipper  to  show  rates  unreasonable,  85,  92,  302,  303. 

Burden  on  carrier  in  cases  of  departure  from  mileage  basis,  94. 

Through  rates  exceeding  combined  locals  must  be  justified  by  car- 
riers, 97. 

Transactions  in  dual  capacity  of  shipper  and  carrier,  or  carrier 
and  dealer  closely  scrutinized,  162,  248. 

Denial  of  equal  facilities  in  car  distribution,  169. 
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BURDEN  OF   FHOOV— {Continued) . 

Burden  of  proving  illegality  of  agreement  for  less  than  established 
rates,  244  n(85). 

In  actions  for  reparation,  307. 

Findings  of  Commission  prima  fade  evidence,  331. 

Burden  of  proving  common  arrangement  in  cases  involving  through 
traffic,  356,  n(67). 
BURIAL  VAULTS 

Investigation  of  rates  on    (see  list),  104. 
BURLAP   BAGS 

Investigation  of  rates  on    (see  list),  104. 
BUSINESS  DEPRESSION 

Advance  of  rates  lowered  by  reason  of,  73. 
BUTTER 

Investigation  of  rates  on    (see  list),  104. 
CABBAGE 

Investigation  of  rates  on    (see  list),  104. 
CAMERAS 

Investigation  of  rates  on   (see  list),  104. 
CAMERA  STANDS 

Investigation  of  rates  on   (see  list),  104. 
CANADIAN  RAILROADS 

When  subject  tp  the  Act,  41. 
CANDLES 

Investigation  of  rates  on   (see  list),  104. 
CANNED  GOODS 

Investigation  of  rates  on   (see  list),  104. 
CANNED  VEGETABLES 

Investigation  of  rates  on   (see  list),  104. 
CANNBL  COAL 

Investigation  of  rates  on    (see  list),  104. 
CANS,  OF  MILK 

Investigation  of  rates  on   (see  list),  104. 
CANTALOUPES 

Investigation  of  rates  on   (see  list),  104. 
CAR  COMPANY 

Concessions  in  rates  to,   162. 
CARETAKERS 

Free  passes  in  favor  of,  159. 
CAR  DISTRIBUTION 

See  DiscEiMiNATiON  Between  Individuals,  Oar  Distribution. 

Duty  of  carrier  as  to,  170-177. 

Power  of  Commisj'ion  to  legulate,  281. 

Measure  of  damages  for  discrimination  in,  319. 

Remedy  for  discrimination  in,  336. 
CAR  FAMINE 

See  DisoBiMfN4.TioN  Be':ween  iNDivrotTALS,  Oa/r  Diatrib'u.tio'n 

Duty  Of  carrier  in  time  of,  170-177. 
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CARGO  RATES 

Allowance  of,  68,  149  n.  (?). 
CARLOAD  RATES 

Lower  than  rates  per  100  lbs.  permissible,  65-68,  149-160. 

Refusal  to  forwarding  agents,  152. 

Discrimination  in  allowance  of,  forbidden,  179. 
CARLOAD  REGULATIONS 

Reasonableness  of  maximum  and  minimum,  110. 

Should  be  set  out  in  schedules,  233. 
CAR  MILEAGE 

Payment  of  unreasonable  car  mileage   to  shippers   as   constituting 
rebate,  162. 
CARPENTER'S  MOULDINGS 

Investigation  of  rates  on   (see  list),  104. 
CARRIAGES 

Investigation  of  rates  on   (see  list),  104. 
CARRIERS 

Discrimination  between   connecting  lines,   see  Discrimination   Be- 
tween Connecting  Liens. 

What  carriers  subject  to  the  Act,  27-44. 

Allowances  to  connecting  lines  on  through  transportation  as  a  dis- 
crimination,  164. 

Discrimination  in  favor  of  carriers  in  capacity  of  dealer,  166,  247- 
248. 

What  carriers  entitled  to  benefit  of  paragraph  2,  Section  3,  228. 

Pooling  of  freights  by,  254-257. 

Responsibility  for  damages,  324. 

Parties  criminally  liable,  349. 

Corporation  not  criminally  liable  prior  to  Elkins  Act,  349. 

CARS 

Discrimination   in   supply   of,   see   Discriminations   Between    In- 
dividuals, Car  Distrihution. 
Charges  for  detention  of.  See  Dbmubbaqe. 
Carrier  may  hire  exclusively  from  one  party,  23,   123. 
Allowances  for  use  of  as  a  discrimination,  162. 
Power  of  Commission  to  require  interchange  of,  278. 

CAR  SERVICE  CHARGES. 

See  Demitbeage. 
CAR  SHORTAGE 

See  Discrimination  Between  iNoiviDtrAxs,  Gar  Distribution. 
CAR  SUPPLY 

Importance  of  in  adjusting  rates,  64. 

Notification  of  must  be  given  to  all  shippers  alike,  179. 
CARTAGE 

See  Free  Cartage. 
CARTRIDGES 

Investigation  of  rates  on   (see  list),  104. 
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CATTLE 

Investigation  of  rates  on   (see  list)*;  104. 
CEDAR  LUMBER 

Investigation  of  rates  on   (see  list),  104. 
CELERY 

Investigation  of  rates  on   (see  list),  104. 
CEMENT 

Investigation  of  rates  on   (see  list),  104. 
CEMENT  BURIAL  VAULTS 

Investigation  of  rates  on  (see  list),  104. 

CEREALS 

Investigation  of  rates  on   (see  list),  104. 

CHAIRS 

Investigation  of  rates  on   (see  list),  104. 

CHAMPAGNE 

Investigation  of  rates  on   (see  list),  104. 

CHANGE  OF  RATES  DURING  TRANSIT 

Effect  of,  237. 
CHARGES 

See   UirBEASONABI.E  Ghaboes. 

See  also  Demtibeage,  Refbigeeation  Chabgbs,  Tebminal  Chabges, 
Reconsignment  Chabges^  Stoeagb  Chabges,  etc. 
CHARGING  WHAT  TRAFFIC  WILL  BEAR 

Application  of  rule  to  transportation,  5,  51. 

CHARLOTTE 

Investigation  of  alleged  preference  against    (see  list),  191. 
CHATTANOOGA 

Investigation  of  alleged  preference  against    (see  list),  191. 

CHEESE 

Investigation  of  rates  on   (see  list),  104. 

CHEWING  GUM 

Investigation  of  rates  on   (see  list),  104. 

CHOCOLATE 

Investigation  of  rates  on   (see  list),  104. 
CINCINNATI 

Investigation  of  alleged  preference  against  (see  list),  191. 
CIRCUIT  COURT 

Appeals  from  in  civil  cases,  342. 
CIRCUMSTANCES  AND  CONDITIONS 

See  also  Undeb  Substantially  Similab  CiBCtrusTANOES  and  Con- 
ditions. 
Circumstances    properly    considered    by    carriers    in     fixing   rates. 
See  Unreasonable  Charges,  Oircumatanoes  Properly  Considered  iff 

Carriers  in,  Fiwing  Rates. 
Circumstances   considered   by   the    Commission   in   passing   on   the 
reasonableness  of  rates,  see  Interstate  Commerce  Commission. 


INDEX.  507 

[References  are  to  Sectlone.] 
CITRUS  FRUIT 

Investigation  of  rates  on   (see  list),  104. 
CIVIL  PROCEEDINGS 

In  the  Courts  to  enforce  the  Act,  330-342. 
CLAIMS   FOR   REPARATION 

See  Damages. 
CLASSIFICATION 

See  also  Unbbasonable  Rates. 

Importance  of,   105. 

Simplicity  and  uniformity  the  object,  106. 

Absolute  accuracy  not  necessary,  107. 

May  not  be  based  on  use  to  which  commodity  is  to  be  put,  108. 

Circumstances  determining  classification,  109. 

List  of  articles  on  classification  of  which  Commission  has  passed, 
109n. 

Jurisdiction  of  Commission  to  r^ulate,  281. 

Criminal  provisions  with  regard  to,  353. 

CLASSIFICATION  COMMITTEE 

Commission  has  no  power  to  regulate  action  of,  264. 

CLEAN  HANDS 

Shipment  of  goods  under  a  rebate  contract  does  not  preclude  re- 
covery for  their  loss  by  a  shipper,  244  n(90). 

Principle  not  applicable  to  proceedings  where  public  interest  is 
paramount,  292. 

CLEANING  IN  TRANSIT 

As  aflfecting  through  character  of  traffic,  45,  183. 

CLOSET   FITTINGS 

Investigation  of  rates  on  (see  list),  104. 
COAL 

Distribution  of  cars  for 

See  DisoBiMiNATioN  Between  Individuals,  Ocur  Distribution. 

Rates  on  may  be  higher  in  winter  than  in  summer,  94. 

Investigation  of  rates  on   (see  list),  104. 

COAL  CARS 

Distribution  of,   see  Discbiminations  Between   Individuals,  Car 
Distribution. 
COAL  COMPANIES 

Transportation  of  property  of  by  carriers  owning  stock  therein 
forbidden  by  Commodities  Clause,  but  latter  held  unconstitutional, 
251-253. 

COCOA 

Investigation  of  rates  on   (see  list),  104. 

COFFEE 

Investigation  of  rates  on   (see  list),  104. 
COKE 

Investigation  of  rates  on   (see  list),  104. 
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COLORED  PERSONS 

Discrimination  in  acccommodations  to,   129,   179. 
Discriminations  and  preferences  at  common  law  116,  n(l). 

COMBINATION  RATES 

Test  of  joint  or  combination  rates,  46. 

Legality  of  proportional   and  reconsignment  rates,   188-190. 
Wliere   no   through   rate   on   file,   combination   of   published   locals 
governs,  249. 

COMBINATIONS 

For  pooling  of  freights,  254-257. 

Effect  of  concert  of  action  by  naturally  competitive  lines  in  fixing 
rates  under  investigation,  101. 

COMMERCE 

What  commerce  subject  to  the  Act,   25-43. 

COMMERCIAL  COMPETITION 

Carriers  may  consider  in  adjusting  rates,  76-79,  89,  199-200. 

COMMISSION 

See  Intebstatb  Commerce  Commission. 

COMMISSIONS   FOR   SECURING  TRAFFIC 

Payment  of  to  shippers  as  constituting  rebate,  163. 

COMMODITIES    CLAUSE 

Provisions  of  the  Act,  251. 
Constitutionality  of  the  provision,  252. 
Scope  of  the  provision,  253. 

COMMODITY  RATES 

See  various  commodity  subject  headings. 
As   distinguished  from  class   rates,    105. 

COMMON  CARRIERS 

As  to  discrimination  between  connecting  lines,  see  Disceimination 

Between   Connecting   Lines. 
Status  of  at  common  law,  9. 
Eflect  of  the  Act  on  powers,  in  general,  21. 
Not  bound  to  haul  private  cars,  23. 

Duty  of  distinguished   from   functions   of  ordinary   merchants,   51. 
Competition  by  carriers  as  justifying  preferences,  79,  193-198,  203- 

207. 

COMMON    CONTROL,    MANAGEMENT   AND   ARRANGEMENT 

See  also  Scope  of  the  Act,  Interstate  Gommeroe  v.  Intrastate. 
Not  necessary  to  bring  within  the  Act  intrastate  roads  participat- 
ing in  all-rail  interstate  shipments,  29-35. 
Effect  of  parenthesis  introduced  by  Hepburn  Amendment,  30. 
Definition  of,  36,  37,  38. 

Burden  of  proof  in  criminal  cases,  356  n(67). 
What  necessary  to  bring  rail  and  water  traffic  within  the  act,  42. 
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COMMON   LAW 

Status  of  carriers,  9. 
Parts  of  embodied  in  Act,  11. 
Summary  of  defects  in,   12. 
Changes  in,  effected  by  Cullom  Act,  13. 

Discriminations  and  preferences  at  common  law,   116  n(l). 
Duty  to  refrain  from  discrimination  between  connecting  lines,  211. 
COMMUTATION  TICKETS 

Application  of  the  Act  to,   158. 
Must  be  published  and  filed,  234. 
COMPARISON  OF  RATES 

As  an  aid  to  determining  reasonableness,  64,  85-37,  90-100,   103. 
COMPENSATION 

Power  of  Commission  to  allow  to  shippers  for  services,  383. 
COMPETITION 

Purpose  of  Act  to  promote,  19. 

Extravagant  competition  not  favored  by  Commission,  295. 
Of  Water  Lines  and  Intrastate  or  Foreign  Railroads. 

Effect  of  in  justifying  preference,  193. 
Of  Carriers  Subject  to  the  Aet. 

Early   decisions   by    Commission   as   to   effect   in   legalizing   prefer- 
ences,   194. 
Early  Federal  decisions,  195. 
Commission  decisions  from   1892  to  1897,   196. 
Circuit  Court  decisions  during  the  same  period,  197. 
Decisions  by  courts   and  Commissions   subsequent  to   1897. 
Market  or  Commercial,  198. 

Effect  of  in  legalizing  group  rates,  60,  76-77,  199-201. 
Carriers  may  consider  in  adjusting  rates,  76-79,   199-200. 
Commission  will  not  equalize  natural  advantages,  89. 
Qualifications  on  Effect  of  Competition. 

Effect  of  recognition  as  justifying  preferences,  201. 
Rates  at  competitive  point  may  produce  undue  discrimination,  203. 
Kates  at  non-competitive  point  may  be  unreasonable  per  se,  203. 
Rate  to  competitive  point  may  not  be  less  than  cost  of  transporta- 
tion,  205. 
Effect  of  suppression  of  competition  by  naturally  competitive  car- 
riers,  206. 
Influence  of  such  on  Commission  in  passing  on  reasonableness,  101. 
COMPETITIVE  COMMODITIES  OR  SHIPPERS 

Whether    discrimination    and    preference    provisions    restricted    to, 
127-130. 
COMPETITIVE  RATES 

May  not  be  compared  with  non-competitive,  95. 
COMPLAINT 

Form  of,  297,  302. 
COMPRESS   COMPANIES 

May  exclusive  privileges  be  allowed?  23,  123. 
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COMPRESSION  OF  COTTON 

Round  bale  method  held  by  Commission  not  entitled  to  lower  rates, 
165. 
COMPROMISE  OP  DEBT 

As  to  whether  such  may  be  by  allowance  on  freight  rates,  167. 

CONCERT  OF  ACTION 

By  naturally  competitive  lines,  importance  of  in  determining  rea- 
sonableness of  rates,  101. 

Pooling  of  freights,  354-357. 
CONCESSIONS 

See  DiscBiMiNATioNs  Between  Individuals. 

Forbidden  by  Section  6,  244  et  seq. 

Criminal  provisions  with  reference  to,  345-351. 
CONCESSION  OF  RELIEF  BY  CARRIER  BEFORE  HEARING 

Practice  in  such  cases,  296. 
CONCLUSIONS 

Of  Commission,  see  Intbbstate   Comuebce  Commission,  Form  of 
Report. 
CONCURRENCE  IN  JOINT  TARIFFS 

Necessity  and  form  of,  236. 

Effect  of  participation  in  rates  not  formally  concurred  in,  361. 
CONDITIONS 

In  passenger  tickets,  void  unless  specified  in  schedule,  233. 
CONFISCATION  OF  PROPERTY. 

Commodities  Clause  productive  of,  as  to  transportation  of  coal  ac- 
quired prior  to  the  Act,  252. 
CONFUSION  IN  RATE  RELATION 

Commission  will  not  break  into  elaborate  rate  system  unless  clearly 
necessary,  81. 
CONNECTING  CARRIERS 

Significance  of  through  rates  among,   100. 

CONNECTING  LINES 

Discriminations  between 

See  DisoBiMiNATioNS  Between  CoNNXOTiira  Icras. 
CONNECTIONS 

See  Switch  Connections. 
CONSIGNEE 

Liable  for  receiving  rebates  as  well  as  consignor,  349. , 
CONSPIRACY 

Conspiracies  to  violate  the  Act,  354. 

CONSTITUTIONAL  LAW 

Provisions  requiring  adherence  to  rates  not  unconstitutional  as  a 

burden  on  exports  or  preference  of  ports  of  particular  states,  41. 
Commodities  Clause  violates  the  5th  amendment  of  the  United  States 

Constitution,  252. 


INDEX.  5** 

[References  are  to  Sections.] 
CONSTITUTIONAL  lAW— {Continued) 

•Provisions  making  carrier  liable  beyond  its  own  line  and  prohibit- 
ing exemption  of  liability  constitutional,  261. 
Commission  not  an  inferior  court  whose  members  must  be  retained 

during  good  behavior,  263. 
Del^ation  of  power  to  fix  rates,  273. 
CONSTRUCTION  OF  THE  ACT 
See  also  Scope  of  the  Act. 
Co-extensive  with  power  of  Congress,  20. 
Bemedial  provisions  given  broad  construction,  20. 
Penal  provisions  strictly  construed,-  20,  343. 
Carriers  free  to  manage  their  own  business  except  as  restricted  by 

the  Act,  21. 
Did  not  create  new  powers  in  the  carriers,  but  merely  regulated 
those  already  existing,  22. 
CONSTRUCTION   OF    RAILROADS 

Reason  for  laxity  of  laws  to  promote  construction,  2-10. 
CONTEMPT 

Not  contempt  to  disobey  orders  of  the  Commission,  326. 
CONTINUANCE  OF  RATE 

As  admission  of  reasonableness,  '35-88. 
CONTINUOUS  CARRIAGE 

Necessity  of,  to  render  traffic  subject  to  the  Act,  27-35. 
CONTRACTS 

Effect  of  contract  between  carriers  permitting  use  of  tracks,  22. 
Contract  of  shipment  as  determining  whether  interstate  or  intra- 
state,  35. 
Commission  has  no  power  to  enforce,  but  considers  agreements  by 
shippers  to  maintain  rates  in  determining  what  rates  are  reason- 
able, 88. 
Producing  discriminations,  invalid,   126. 

Compromise  of   debt  by   allowance  in   transportation  charges,   im- 
proper, 167. 
For  rates  different  from  tariffs,  unenforceable,  244. 
Between  carriers  and  shippers  presumed  to  be  governed  by  tariffs 

or  classification  in  force,  244  n(85). 
For  continuance  of  given  rates  unenforceable,  246-248. 
For  rebate  does  not  preclude  action  for  damages,  244  n(90). 
Producing  discrimination  unlawful,  126,  244. 
CONTRACT  TO  DIVIDE  EARNINGS 

Forbidden  by  Section  5  as  well  as  actual  division,  257. 
COPPERS 

Investigation  of  rates  on   (see  list),  104. 
CORDELE 

Investigation  of  alleged  preference  against    (see  list),  191. 
CORN 

Investigation  of  rates  on   (see  list),  104. 
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CORNICE  BRACKETS 

Investigation  of  rates  on   (see  list),  104. 

CORN  MEAL 

Investigation  of  rates  on   (see  list),  104. 
CORN  PRODUCTS 

Investigation  of  rates  on   ( see  list ) ,  104. 
COST  OF  SERVICE 

Importance  of  in  adjusting  rates,  52-57. 

As  justifying  preferences  and  discriminations,  147,  148,  192. 

Difficulty  of  apportioning  charges,  90-91. 
Discussion  of  Different  Items  Entering  Into 

Distance,  58-62. 

Consistency  of  commodity  and  method  of  shipment,  63. 

Car  supply,  64. 

Volume  of  traffic,  and  amount  of  shipment,   65-68. 

Nature  of  service,  69. 

Rates  over  branch  lines  and  narrow  gauge  roads,  70. 

Indirect  advantage  to  carrier,  71.   . 

Miscellaneous  circumstances  affecting  cost  of  service,  72. 
COST  OF  TRANSPORTATION 

Rates  to  competitive  points  may  not  be  less  than,  205. 
COTTON 

Investigation  of  rates  on    (see  list),  104. 
COTTON,  ROUND  BALE 

Investigation  of  rates  on   (see  list),  104. 
COTTON  GOODS 

Investigation  of  rates  on   (see  list),  104. 
COTTON  PIECE  GOODS 

Investigation  of  rates  on   (see  list),  104. 
COTTON  SEED 

Investigation  of  rates  on   (see  list),  104. 
COTTON  SEED  MEAL 

Investigation  of  rates  on   (see  list),  104. 
COTTON  WASTE 

Investigation  of  rates  on   (see  list),  104. 
COUNSEL  FEES 

Commission  has  no  power  to  allow,  322. 
COURTS 

How  far  Federal  decisions  are  binding  on  the  Commission,  263. 

No  jurisdiction  to  compel  through  routes  and  joint  rates,  221. 

Power  to  enjoin  filing  or  enforcement  of  proposed  schedules,  242,  243.- 

Jurisdiction  of  State  courts   to  award   excess  over  tariff  charges, , 
244  n(85). 

Jurisdiction  where  no  rate  is  published,  244,  n.85. 

Civil  proceedings  in,  330-342. 

Power  to  issue  injunction  to  restrain  violations  of  the  Act  with- 
out previous  investigations  by  Commission,  336. 
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COURTS—  ( Continued) . 

Power  of  court  to  issue  mandamus  to  compel  proper  car  distribu- 
tion, 339. 

Jurisdiction  of  State  courts  to  award  damages  for  violation  of  In- 
terstate Commerce  Act,  340. 

Jurisdiction  to  compel  testimony  before  Commission,  341. 

Actions  for  damages,  340. 

District  of  jurisdiction  in  civil  actions  for  damages,  340. 

In  mandamus  proceedings,  339. 

In  prosecution  for  departure  from  tariff  rates,  346. 

In  prosecutions  under  Section  10,  paragraph  3,  353. 
COWPEAS 

Investigation  of  rates  on   (see  list),  104. 
CREAM 

Investigation  of  rates  on   (see  list),  104. 
CRIMINAL  AND   PENAL   PROCEEDINGS 

Power  of  Commission  with  regard  to,  288. 

Analysis  and  construction  of  provisions  of  Act,  344. 

Discussion,  343-359. 
CRIMINATING  TESTIMONY 

Immunity  of  witnesses,   306. 
CROCKERY 

Investigation  of  rates  on  (see  list),  104. 
CROSS-TIES 

Investigation  of  rates  on   (see  list),  104. 
CUCUMBERS 

Investigation  of  rates  on   (see  list),  104. 
CULLOM  ACT 

Changes  in  common  law  eflFected  by,  13. 

Defects  in,  14. 
CULLOM   COMMITTEE 

Appointment  of,  7. 
CULLOM  REPORT 

Summary  of,  8. 
CUMULATIVE  REMEDY 

Mandamus  under  Section  23  not  exclusive,  339. 
CUT  FLOWERS 

Investigation  of  rates  on   (see  list),  104. 
CYMBLING 

Investigation  of  rates  on   (see  list),  104. 

DAMAGES 

Voluntary  reduction  of  rate  does  not  necessarily  entitle  shippers 

to  reparation,   87. 
Damages  for  mis-routing,  265. 

Practice  where  carrier  is  willing  to  refund  excess,  310. 
Limitation  of  actions,   325. 
Measure  of 

For  extracting  unreasonable  charges,  314. 

33 
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DAMAGES,  MEASURE  0¥—{Oontirmed). 

For  discrimination  in  charges,  313. 

For  discrimination  in  facilities,  319. 

For  preferences  among  localities,  and  violation  of  Section  4,  320. 
Power  of  the  Commission  to  Award,  280. 

Exclusive  jurisdiction  of  Commission  to  award  where  tariff  rates 
were  charged,  240,  280,  309. 

As  to  discrimination  cases,  quaere,  241. 

None  except  those  inflicted  by  violation  of  the  Act,  267. 
Power  of  Courts  to  Award. 

Recovery  before  courts,  340. 
DAMAGE  TO  COMPLAINANT 

Necessity  of,  299. 
DANVILLE 

Investigation  of  alleged  preference  against    (see  list),   191. 
DAWSON 

Investigation  of  alleged  preference  against    (see  list),   191. 
DEBT 

Compromise  of  by  allowance  in  transportation,  whether  proper,  167. 
DECISIONS  OF  COMMISSION 

Binding  effect  of  in  subsequent  oases,  263. 

How  far  influenced  by  decisions  of  Federal  courts,  263. 

How  regarded  by  Supreme  Court,  342. 

Proceedings  to  enforce  in  courts,  330-342. 
DECISIONS  OF  COURTS 

How  far  binding  on  Commission,  263. 
DEFECTIVE  SERVICE 

Commission  has  no  power  to  award  damages  for,  267. 
DELAY 

Time  of  transit  as  afi'ecting  rates,  72. 

Carriers  not  bound  to  reduce  rates  during  repairs,  72. 

In  refunding  charges,  as  discrimination,  161. 

Commission  without  authority  to  award  damages  for,  267. 
DELIVERY 

See  Terminal  Ckaboes,  Fbee  Cabtaoe,  Demubbage. 
DEMAND 

Written  demand  as  a  pre-requisite  to  proceedings  before  Commission 

for  switch  connections,  259. 
DEMURRAGE 

Commission  cannot  impose  arrangement  for  reciprocal  demurrage, 
267. 

Power  of  Commission  to  formulate  rule  as  to  assessing  of,  281. 
DEMURRAGE  CHARGES 

Reasonableness  of  tested  by  cost  of  service  only,  53. 

Nature  and  reasonableness  of,   113. 

When  properly  exacted,  113. 
DEMURRER. 

Pleading  in  the  nature  of,  302. 
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DENSITY  OF  TRAFFIC 

Importance  of  in  fixing  rates,  65. 
DENVER 

Investigation  of  alleged  preference  against    (see  list),  191. 
DEPARTURE  FROM  PUBLISHED  TARIFFS 

See  Publication  and  Filing  of  TAEirr  Chabqes. 

Criminal  provisions  prohibiting,  345-361. 
DEPOSITIONS 

In  proceedings  before  the  Commission,  303,  304. 
DEPOTS 

Jurisdiction  of  Commission  to  compel  maintenance  of,  269. 

Discrimination  in  regulations  for  reception  of  freight,  191. 
DESTRUCTION  OR  MUTILATION  OF  RECORDS 

A  misdemeanor,  344   (1). 
DETROIT 

Investigation  of  alleged  preference  against    (see  list),  191. 
DEVICE 

Discussion  of  different  devices  to  evade  the  Act,  160-168. 

Not  necessary  to  constitute  departure  from  published  tariffs,  348. 

Fraudulent  device  necessary  to  constitute  offense  under  Section  10, 
par.  3,  353. 
DIFFERENTIALS 

See  Pbe:febences  Among  Localities. 
DIRECTION 

Rates  in  different  directions  may  vary,  94. 
DIRECTIONS 

As  to  routing  shipments,  245,  265. 
DISADVANTAGE 

See  Pbefebenofs  Among  Localities,  Discbiminations   Betweisn 
Individuals,  Discbimination  Between  Connecting  Lines. 
DISCONTINUANCE  OF  ABUSE 

Effect  of  in  proceedings  before  Commission,  296. 
DISCRIMINATION 

See   also   Discbiminations    Between    Individuals,    Pbefeeenoes 
Among  Localities,  Discbimination  Between  Connecting  Lines. 

Purpose  of  Act  to  abolish,  19. 

Questions  of  unreasonableness  distinguished,  50. 

Distinction  between  questions   of   reasonableness   and   questions   of 
preferences  and  discrimination,  91. 

Power  of  court  to  award  damages  for  where  tariff  rates  exacted,  241. 

Knowing  giving  or  receipt,  a  misdemeanor,  344c. 

Criminal   liability   for,   352. 

Necessary  allegations  in  indictment  for,  356. 
DISCRIMINATIONS  AMONG  LOCALITIES 

See  Peefebenoes  Among  Localities. 
DISCRIMINATIONS  BETWEEN  CONNECTING  LINES 

Provisions  of  the  Act  forbidding,  209. 

Origin  of  the  provisions,  210. 
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DISCRIMINATIONS  BETWEEN  CONNECTING  LINES— (Oomtimted). 

Common  Law  cases,  211. 

Different  methods  of  reasoning  in  decisions,  holding  connecting  line» 
not  entitled  to  equal  through  routing  facilities,  212-221. 

Effect  of  Hepburn  Amendment,  giving  power  to  establish  through 
routes,  222. 

Have  carriers  any  rights  as  such  under  the  Act  based  on  discrimi- 
nations in  facilities  between  connecting  lines?  223-227. 

Effect  of  proviso  as  to  tracks  and  terminal  facilities,  224. 

Is  power  to  prescribe  through  routes  necessary  to  prevent  discrimi- 
nation between  connecting  lines?  225-227. 

Carrier  entitled  to  prefer  its  own  trafiSc  in  forming  through  routeB^ 
228. 

Only  carriers  subject  to  the  Act  entitled  to  benefit  of  paragraph  2, 
Section  3,  228. 

Connecting  lines  have  no  cause  to  complain  under  dissimilar  cir- 
cumstances, 228. 

DISCRIMINATIONS  BETWEEN  INDIVIDUALS 

Growth  of  the  abuse,  4. 

Common  law  prohibition,  11,  116. 

Necessary  allegations   in  indictments  for  allowance  of,   356. 
By  Direct  Differences  in  Charges. 

Cost  of  service  the  test  of  justice  of  discriminations  between  in- 
dividuals,  141. 

Qualifications  of  above  rule — rates  based  on  amount  of  shipment, 
149-160. 

Further  qualifications, — protection  of  small  shippers,  151. 

Whether  discriminations  against  forwarding  agents  proper,  162. 

Legality  of  party  rates,  153-154. 

Difference   in   cost  of   service  no   justification   where   such   may   be 
obviated  by  carrier,  155. 

To  whom  passes  and  reduced  rates  properly  allowed,   157-159. 
By  Rebates  a/nd  Other  Devices. 

Necessity  of  specific  intent  and  guilty  knowledge,  160. 

Mere  refund  of  charges  not  improper,  161. 

Payment  to  shippers  for  alleged  transportation  services,  162. 

Commissions  for  securing  traffic,  163. 

Divisions  of  through  rates  to  carriers  controlled  by  shippers,   164. 

Rates  ostensibly  open  to  all,  but  in  reality  restricted  to  a  favored 
few,  165. 

Discrimination  in  favor  of  carriers  acting  as  shippers  or  dealers  in 
commodities,  166. 

Compromise  of  debts  by  allowance  in  transpurtation  charges,  167. 

Under-billing,  168. 

Estimated  weights,  168. 

Improper  allowances  for  leakage,  168. 

Transportation  of  local  freight  at  through  rates,   168. 
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DISCRIMIlsrATIONS   BETWiEEN   INDXVIDV ALS— {Continued). 

Exaction  of  free  cartage,  free  storage,  or  switching  charges  from 

some  and  not  from  others,  168. 
Lease  of  wharf  by  shipper,  168. 

Keservation  of  routing  privileges  by  initial  carrier  not  an  unjust 
discrimination,  168. 
Oar  Distribution. 

Burden  of  proof  where  unequal  facilities  are  allowed,   189. 
During  car  famine  must  pro-rate  on  equitable  basis,  170. 
How  far  carriers  may  regard  their  own  interest  and  convenience,  171. 
Carrier  neea  not  let  its  cars  go  off  its  own  line,  171. 
May  not  use  cars  to  transport  paying  commodity  to  neglect  of  non- 
paying  one,  171. 
May  restrict  loading  to  tipples  and  private  switches,  171. 
May  not  award  additional  cars  to  stimulate  prompt  unloading,  171. 
Methods  of  distributing  cars  for  coal,  172. 
Carriers  need  not  establish  a  system  of  rates  unless  necessary  to 

prevent  discrimination,   172. 
No  standard  scheme  approved,  172. 
Coke-oven  basis  of  distribution,  172. 
Methods  of  car  distribution  for  oranges,   173. 
Methods  of  car  distribution  for  coal,  172. 
Arbitrary  allottment  to  new  mines  proper,  172. 
Pooling  percentage  among  different  mines,  172. 
Intrastate  cars  must  be  reckoned  as  well  as  interstate,  1/2. 
Whether  cars  for  company  coal  need  be  reckoned,  174. 
Foreign  fuel  cars  must  be  reckoned,  175. 
Individual  or  private  cars  must  be  included  in  rating,  176. 
Necessary  allegations  in  indictment  for  discrimination,  356. 
Switch  Connections,  178. 
Miscellaneous  Facilities. 

Equal  accommodations  must  be  allowed  colored  passengers,  176. 

Carload  and  mixed  carload  rates,  179. 

Special  unloading  privileges,  179. 

Notification  of  car  supply,  179. 

Free    storage,    cartage,    elevation,    milling-in-transit,    and    through 

route  privileges,  179. 
Refusal  of  transportation  for  certain  commodities  or  packages,  179. 
Same  terminal  facilities  not  necessary  for  every  kind  of  traffic,  179. 
Theatrical  troupes  may  be  given  a  special  guaranty  of  prompt  arri- 
val,   179. 
DISSIMILAR   CIRCUMSTANCES  AND   CONDITIONS 

See  Under  Substantially  Similar    CiBCtrMSTANOBS    and    Condi- 
tions. 
DISTANCE 

Importance  of  in  fixing  rates,  58-62. 
DISTRIBUTION  OF  EQUIPMENT 

See  Disceimination  Between  Individtjals,  Car  Distribution. 
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DISTRICT 

See  CouETS. 
DISTURBANCE  OF  RATES 

Commission  will  not  issue  order  effecting,  unless  necessary,  81-82,  88. 

DIVIDENDS 

Of  carriers  as  influencing  Commission  in  judging  reasonableness  of 
rates,  83,  295. 
DIVISION  OF  EARNINGS 

See  Pooling  of  Fbkights. 
DIVISION  OF  JOINT  RATES 

As  an  illegal  device,  164. 

Power  of  Commission  to  compel,  279. 
DOCUMENTS 

Production  of  books  and  papers,  304. 
DOG   COLLARS 

Investigation  of  rates  on  (see  list),  104. 
DOOR  FRAMES 

Investigation  of  rates  on   (see  list),  104. 
DOOR  POSTS 

Investigation  of  rates  on  (see  list),  104. 
DOORS 

Investigation  of  rates  on   (see  list),  104. 
DRAW  BACK 

See  DisoEiMiNATioNS  Between  Individuai,s,  By  Rebates  and  Other 
Devices. 
DRAYAGE  CHARGES 

Payment  of  by  carrier  to  shipper  as  constituting  rebate,  137,  102. 
DRESSED  MEATS 

Investigation  of  rates  on   (see  list),  104. 
DRIED  FRUIT 

Investigation  of  rates  on   (see  list),  104. 
DRUMMERS 

Not  properly  allowed  reduced  rates,  71,  156. 
DUPLICITY 

In  indictments  for  violation  of  the  Act,  347. 
DYNAMOS 

Investigation  of  rates  on   (see  list),  104. 
EARNINGS 

Agreement  for  pooling  of,  see  Poolinq  of  Fbbiohtb. 
EARTHENWARE 

Investigation  of  rates  on   (see  list),  104. 
EAST  AND  WEST  BOXJND  RATES 

May  be  different,  64,  04. 
EAST  ST.  LOUIS 

Investigation  of  alleged  preference  against   (see  list),  191. 
EAU  CLAIRE 

Investigation  of  alleged  preference  against  (see  list),  191. 
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EGG-CASES 

Investigation  of  rates  on   (see  list),  104. 
EGG  PLANT 

Investigation  of  rates  on   (see  list),  104. 
EGGS 

Investigation  of  rates  on   (see  list),  104. 
ELECTION 

Shipper  seeking  damages  under  the  Act  must  elect  to  proceed  before 
Commission  or  Federal  Court,  340. 
ELECTRIC  RAILWAYS 

Application  of  the  Act  to,  44. 
ELECTRICAL  APPARATUS 

Investigation  of  rates  on   (see  list),  104. 
ELEVATION 

Definition  of,  116. 

Discrimination  in  allowance  of,  179. 
ELEVATORS 

Allowances  to,  as  effecting  discrimination,  162. 
ELKINS  ACT 

Changes  in  the  law  accomplished  by,  16. 

Effect  of  on  Section  6,  231. 

Injimctions  to  restrain  discriminations  and  departure  from  tariff 
rates  under,  338. 

Construction  of  criminal  provisions  under,  343-351,  365-3S6. 
EMBARGO 

Legality  of,  to  congested  points  or  on  given  kinds  of  traffic,  134, 
156  n(34),  171. 
EMIGRANTS  MOVABLES 

Investigation  of  rates  on   (see  list),  104. 
EMPLOYES 

What  employes  entitled  to  free  transportation,  159. 
EMPTY  CAR  MOVEMENT 

Importance  of  in  fixing  rates,  64. 
ENAMELED  BRICKS 

Investigation  of  rates  on   (see  list),  104. 
ENGLISH  RAILWAY  AND  CANAL  TRAFFIC  ACT 

As  model  for  Sections  2  and  3,  138  n(5). 

As  model  for  paragraph  2,  Section  3,  210. 
ENVELOPES 

Investigation  of  rates  on  (see  list),  104. 
EQUAL  FACILITIES 

Duty  of  railroads  to  allow  to  connecting  lines,  see  Discbihinations 
Between  Connecting  Lines. 
EQUALIZING  NATURAL  OR  GEOGRAPHICAL  ADVANTAGES 

Whether  justified,  76-79,  89,  199-201. 
EQXnPMENT 

Power  of  Commission  to  regulate,  267-268. 
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EQUITY 

Jurisdiction  to  enjoin  proposed  schedules,  242,  243,  337. 
Injunctions  to  restrain  enforcement  of  Commission's  orders,  338. 
Injunctions  to  enforce  orders  of  Commission,  331-335. 
Injunctions  to  restrain  discriminations  and  departures  from  tariff 
rates,  336. 
ESTIMATING  WEIGHTS 

Practice  not  of  itself  illegal,  but  may  amount  to  discrimination,  168. 
ESTOPPEL 

Carrier  not  estopped  from  advancing  low  rates  made  to  encourage 

industries,  86. 
Investment  of  capital  by  shippers  in  reliance  on  continuance  of  rates 

as  influencing  Commission  in  compelling  continuance  of  rate,  88. 
Failure  by  Commission  to  object  to  tariff  filed  does  not  amount  to 

its  approval,  240. 
Passenger  illegally  riding  on  pass  stipulating  no  liability,  not  pre- 
cluded from  recovering  damages,  246. 
Shipper  not  prevented  from  recovering  excess  charges  though  not 
paid  under  protest,  292,  312. 
ESTOPPEL  OP  RECORD 

How  far  principle  governs  proceedings  before  Commission,  263. 
EVIDENCE 

Circumstances    showing   rates   unreasonable,    see   Iktebstate   Com- 
MEBCE   Commission,    droumstcmces   considered   by    the   Commit- 
aion,  etc. 
Weight  of  expert  opinions,  102,  303. 
Commission  not  constrained  by  technical  rules,  297,  303. 
Before  the  Commission,  303. 

Practice  withholding  evidence  before   Commission  condemned,   303. 
Production  of  books  and  papers,  304. 
Immunity  of  witnesses,  305. 

Power  of  courts  to  compel  testimony  before  Commission,  341. 
Penalty  for  refusal  to  give  before  Commission,  344  (n) . 
EVIL  PURPOSE 

Not  necessary  to  commission  of  offence  of  departing  from  published 
tariffs,  348. 
EXAMINER 

Divulgence   of   facts   obtained  in   examination   prescribed   by   Com- 
mission, a  misdemeanor,  344    (m). 
EXCESSIVE  PENALTIES 

Whether  Act  unconstitutional  by  reason  of,  330. 
EXCHANGE  OF  PASSES 

See  Free  Pasblb. 
EXCURSION  TICKETS 

Application  of  the  Act  to,  158. 
Must  be  published  and  filed,  234. 
EXPEDITING  ACT 

Application  to  civil  cases,  342. 
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EXPENDirUEE 

Extravagant  expenditure  no  excuse  for  high  rates,  57. 
EXPENSES  OF  COMMISSION,  289 
EXPENSES  OF  OPERATION 

See  Cbsx  of  Sebvioe. 
EXPORT  AND  IMPORT  RATES 

Legality  of  lower  inland  rate  on  such  traffic,   187. 

Publication  and  filing  of,  235. 
EXPORT  AND  IMPORT  TRAFFIC 

Application  of  the  Act  to,  41,  236. 
EXPORT  GRAIN 

Investigation  of  rates  on  (see  list),  104. 
EXPRESS   COMPANIES 

Application  of  the  Act  to,  44,  257. 
EXPRESS  RATES 

Considerations  in  determining  reasonableness  of,  90  n(47), 
EXTRACTS 

Investigation  of  rates  on   (see  list),  104. 
FACILITIES 

Duty  to  provide  adequate  service  and  facilities,  24. 

Discrimination  in  allowance  of,  169-179. 
FACILITIES  FOR  INTERCHANGE  OF  TRAFFIC 

See  Discriminations  Between  Connectino  Lines. 

See  also,  Intebstate  Commebce  Commission,  Power  of  (establish- 
ing through  routes  and  rates). 
FALSE  BILLING,  WEIGHING,  REPORTING  OF  WEIGHT,  CLASSIFI- 
CATION, ETC. 

A  misdemeanor,  344    (f),    (g). 

Criminal  provisions  with  regard  to,  353. 
FALSE  ENTRIES 

Making  of,  in  accounts  of  carriers  a  misdemeanor,  344  (1). 
FALSE  WEIGHTS 

As  illegal  devices,  168. 
FARINA 

Investigation  of  rates  on   (see  list),  104. 
FEDERAL  COURTS 

See  also  Cottbts. 

Power  to  enjoin  filing  or  enforcement  of  proposed  schedules,  242-243. 

Decisions  of,  how  far  binding  on  Commission,  263. 

Civil  proceedings  under  the  Act,  330-342. 

Penal  and  criminal  proceedings,  343-359. 
FENCING 

Investigation  of  rates  on   (see  list),  104. 
FERTILIZER 

Investigation  of  rates  on  (see  list),  104. 
FILING  OF  RATES 

See  Publication  and  Filing  of  Chaboes. 
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FINDINGS  OF  COMMISSION 

Form  of  report,  327. 

How  far  prima  faoie  evidence,  331. 
FINES 

For  violation  of  criminal  provisions  of  Act,  344. 
FINES  AND  PENALTIES 

System  of  held  to  amount  to  a  pool,  267. 
FISH 

Investigation  of  rates  on  (see  list),  104. 
FIXING  RATES 

Power  of  Commission,  270-273. 
FLOATING  COTTON 

As  affecting  through  character  of  transportation,  45. 

Legality  of  practice,  188. 

Privilege  should  be  stated  in  schedule,  233. 
FLOUR 

Investigation  of  rates  on   (see  list),  104. 
FLOWERS,  Cut. 

Investigation  of  rates  on   (see  list),  104. 
FOREIGN  COMMERCE 

Application  of  the  Act  to,  41. 

Lower  inland  rate  on,  proper,  187. 

Publication  of  rates,  235. 
FOREIGN  FUEL  CARS 

Method  of  distribution  among  mines,  175. 
FOREIGN  RAILROADS 

Competition  by  as  justification  of  preference  among  localities,  193. 
FORFEITURES 

For  violation  of  criminal  provisions  of  the  Act,  344. 
FORM  OF  SCHEDULES 

See  PxjBLiCATioN  AND  FILING  OF  Chabqbs,  Form  of  ScTiedulei. 
FORMS 

Of  pleadings,  see  Appendix. 
FORWARDING  AGENTS 

Whether  refusal  of  carload  rates  to  an  unjust  discrimination,  152, 
FR.VUD 

Not  necessary  to  violation  of  Elkins  Act,  348. 

Necessary  for  violation  of  Section  10,  paragraph  3,  353. 
FREE  CARTAGE 

As  illegal  device,  168. 

Discrimination  in  allowance  of,   179. 

Where  allowed  should  be  stated  in  schedule,  233. 
FREE  PASSES 

Whether  allowance  of  violates  Sections  2  and  3,  125,  352. 

To  whom  properly  allowed,  157-159. 

Criminal  provisions  with  regard  to,  352. 
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FREE  STORAGE 

As  an  illegal  device,  168. 

Discrimination  in  allowance  of,   179. 

Should  be  stated  in  schedule  where  allowed,  233. 
FREE  TIME  ALLOWANCE 

See  Deuttbbage. 
FREE  TRANSPORTATION 

See  Fbee  Passes. 
FREIGHT  RATES  AND  CHARGES 

See  Unseasonable  Chabqes. 
FREIGHTS 

As  used  in  Section  S  refers  to  commoditiee  and  not  to  compensation 
for  their  carria^,  2S7. 
FREIGHTS,  CLASsmoATiON  of 

See  Classipicatioit. 
FRESH  MEAT 

Investigation  of  rates  on   (see  list),  104. 
FRUIT 

Investigation  of  rates  on  (see  list),  104. 
FUEL  CARS 

Distribution  of,  174,  176. 
FURNITURE 

Investigation  of  rates  on   (see  list),  104. 
FUR  SCARFS 

Investigation  of  rates  on   (see  list),  104 
GALLATIN 

Investigation  of  alleged  preference  against    (see  list),   191. 
GALVANIZED  IRON 

Investigation  of  rates  on   (see  list),  104 
GAMBLE  ORNAMENTS 

Investigation  of  rates  on  (see  list),  104. 
GENERAL  ORDERS 

Power  of  Commission  to  issue,  286. 
GEOGRAPHICAL  ADVANTAGES 

Carriers  justified  in  equalizing  by  rate  adjustment,  76-78,  89,  199- 
200. 

Commission  will  not  equalize,  89. 
GILSONITE 

Investigation  of  rates  on   (see  list),  104 
GLUE 

Investigation  of  rates  on   (see  list),  104 
GOATSKINS 

Investigation  of  rates  on   (see  list),  104. 
GOOD   FAITH 

As   affecting  legality   of   discriminations   or  departure   from   tariff 

rates,  244  n(87),  348. 
GOVERNMENT 

Transportation  for,  158. 
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CReterences  are  to  Sections.^ 
GRAIN 

Investigation  of  rates  on   (see  list),  104. 
GRAIN  PRODUCTS 

Investigation  of  rates  on   (see  list),  104. 

GRANITE 

Investigation  of  rates  on   (see  list),  104. 

GRAPE  FRUIT 

Investigation  of  rates  on   (see  list),  104. 

GRASS  HOOKS 

Investigation  of  rates  on   (see  list),  104. 

GRATUITIES 

Advance  of  money  by  locality  no  justification  of  allowance  of  prefer- 
ence, 71  n(67). 
GRATUITOUS  CARRIAGE 

See  Fbee  Passes. 
GRAZING-IN-TRANSIT 

Effect  on  through  character  of  transportation,  4S. 

Legality  of  rates  allowing,  188. 
GREATER  CHARGE  FOR  LESS  DISTANCE 

See  LoNO  and  Short  Haul  Clausb. 
GRIFFIN. 

Investigation  of  alleged  preference  against   (see  list),   191. 
GRILL  WORK 

Investigation  of  rates  on   (see  list),  104. 
GRIND  STONES  » 

Investigation  of  rates  on   (see  list),  104. 
GROCERIES 

Investigation  of  rates  on   (see  list),  104. 
GROUP  RATES 

Importance  of  distance  in  rate-making,  68-62. 

Effect  of  commercial  competition  in  legalizing,  60,  76-77,  89,  190-201. 

Reasonableness  tested  by  average  distance,  61. 
GUARANTY 

As  affecting  rates,  72. 

Of  time  of  arrival  as  a  discrimination,  179. 
GUILTY  KNOWLEDGE 

Necessity  of  in  cases  involving  departure  from  tariff  rates,  348. 
HACK  DRIVERS 

May  be  given  exclusive  privileges  at  depots,  23. 
HAIR 

Investigation  of  rates  on   (see  list),  104. 
HARDWARE 

Investigation  of  rates  on   (see  list),  104. 
HARD  WOOD  LUMBER 

Investigation  of  rates  on   (see  list),  104. 
HATTERS  FURS 

Investigation  of  rates  on   (see  list),  104. 
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HAUL,  Long  and  Shobt. 

See  Long  and  Shobt  Haul  Clattse. 
HA\ 

Investigation  of  rates  on   (see  list),  104. 
HEARIJSur 

See  Pkactice,  also  Rules  of  Pbactice,  Appendix. 
HELENA 

Investigation  of  alleged  preference  against    (see  list),   191. 
HEMP 

Investigation  of  rates  on   (see  list),  104. 
HEPBURN  ACT 

Changes  in  the  law  effected  by,  17. 

When  the  Act  took  effect,  325  n(136),  358. 

Power  to  prescribe  maximum  rates,.  273. 

Power  of  Commission  to  establish  through,  routes,  276. 

Duty  to  provide  adequate  service  and  facilities,  24,  288. 

Re-hearing  granted  for  purpose  of  making  order  under  new  law,  328. 

Effect  of  Imprisonment  Clause  on  pleading,  355. 

Effect  of  Free  Pass  Clause,  352. 

Effect  of  Repealing  Clause,  357. 
HIDES 

Investigation  of  rates  on   (see  list),  104. 
HOGS 

Investigation  of  rates  on   (see  list),  104. 
HOLDING  CASES  OPEN 

Practice  of  Commission,  328. 
HOLDING  COMPANIES 

Application  of  the  Act  to,  44,  301. 
HOLLOW  WARE 

Investigation  of  rates  on   (see  list),  104. 
HOMINY 

Investigation  of  rates  on   (see  list),  104. 
HONEY 

Investigation  of  rates  on, (see  list),  104. 
HORSE  CARDS 

Investigation  of  rates  on   (see  list),  104. 
HORSES 

Investigation  of  rates  on   (see  list),  104. 
HOUSEHOLD  GOODS 

Investigation  of  rates  on  (see  list),  104. 
HOUSE  RULE 

In  distribution  of  cars  for  oranges,  173. 
HUB  BLOCKS 

Investigation  of  rates  on   (see  list),  104. 
ICE 

Investigation  of  rates  on   (see  list),  104. 
ICING 

See  Rgfbioesation. 
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IGNORANOJ; 

EflFect  of  in  case  of  departvire  from  published  rates,  244  ii(87). 

In  criminal  cases,  348. 
IMMIGEANTS 

Legality  of  reduced  rates  to,  71,  156. 

Whether  reduced  rates  may  be  allowed  to,  156. 

Commission  has  no  power  to  regulate  reception  of,  264. 
IMMUNITY  OF  WITNESS,  305. 
IMPORT  RATE  CASE 

See  Texas  &  Pacific  R.  Co.  t.  Interstate  Commerce  Commission,  Table 
of  Cases. 

IMPORT  TRAFFIC 

See  ExpOKT  and  Impost  Tbaitio. 
IMPRISONMENT 

As  a  punishment  for  violation  of  the  Act,  344. 

Whether  applicable  to  granting  free  passes,  352. 

Abolished  by  Elkins  Act,  but  restored    by    Hepburn    Amendment, 
16,  17. 

Effect  of  restoration  of  Imprisonment  Clause  on  prosecution  by  in- 
formation, 355. 
INCIDENTAL  SERVICES 

Application  of  Act,  to,  25. 

Publication  and  filing  of  charges  for,  233. 

Regulation  of  by  Commission,  282. 
INCREASE  IN  RATES 

Commission  has  no  power  to  order,  274. 
INDEPENDENCE 

Investigation  of  alleged  preference  against    (see  list),   191. 
INDIANAPOLIS 

Investigation  of  allied  preference  against    (see  list),  191. 
INDEPENDENT  LINES 

Application  of  Act  to,  28-38. 
INDICTMENT 

Necessary  allegations  in  cases  of  various  offenses  under  the  Act,  356. 
INDIRECT  INTEREST 

Ownership  of  stock  in  corporation  is  such  an  interest  under  Com- 
modities Clause,  253. 
INDIVIDUAL  CARS 

Distribution  of,  176-177. 
INDUSTRIAL  ROAD 

When  divisions  of  through  rates  to  legal,  164. 
INFORMATION 

Possibility  of,  in  prosecuting  offenses  under  the  Act,  355. 
INITIAL  CARRIER 

Reservation  of  routing  privilege  not  an  undue  discrimination,  156. 

Entitled  to  large  proportion  of  through  rates  by  reason  of  compe- 
tition among  connecting  lines,  100,  164. 
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INJUNCTION 

Power  of  courts  to  enjoin  filing  or  enforcement  of  proposed  schedules, 
242-243. 

To  enforce  orders  of  Commission,  331-335. 

Power  of  court  to  restrain  violation  of  the  Act  without  previous 
investigation  by  the  Commission,  336. 

Omnibus  injunction  in  terms  of  Act  not  proper,  336. 

Restraining  enforcement  of  orders  of  Commission,  338. 
INJURY 

See  also  Damages. 

Necessity  of  as  a  prerequisite  for  reparation,  299. 
INSTRUCTIONS 

As  to  routing,  see  Routing. 
INTENT 

Necessity  of  in   cases   involving   departure  from  tariff   rates,   244 
n(8T),  348. 
INTENTION 

Of  shipper  as  affecting  application  of  Act  to  intrastate  roads,  34,  35. 
INTERCHANGE  OF  EQUIPMENT 

Power  of  Commission  to  regulate,  278. 
INTERCHANGE  OF  TRAFFIC 

Discriminations  between  connecting  lines  as  to,  see  DisoBiiUNATlONa 
Between  Connecting  Lines. 
INTEREST 

Allowance  of  in  damage  cases,  322. 
INTEREST  AND  CONVENIENCE  OF  CARRIER 

How  far  may  be  regarded  in  car  distribution  134,  171. 
INTERIOR  TRIMMINGS 

Investigation  of  rates  on  (see  list),  104. 
INTERPRETATION  OF  THE  ACT 

See  CoNSTEUOTioN  OF  the  Act. 
INTERSTATE   COMMERCE 

Proper  test  as  to,  27-35. 

State  statutes  in  conflict  with  the  Act  void,  28  ii(4),  244  n(88). 
INTERSTATE   COMMERCE  COMMISSION 

Status  and  functions  of,  263. 

Commission  not  a  court,  263. 

Functions  both  judicial  and  administrative,  263. 

How  far  it  follows  its  prior  decisions,  263. 

How  far  bound  by  court  decisions,  283. 

How  its  decisions  regarded  by  Supreme  Court,  331,  342. 

Expenses  of  the  Commission,  289. 
General  Attitude  of  the  Commission.     (See  alsfi  Practice  Betobb  thk 
Commission). 

Protecting  the  weak  against  the  strong,  63,  290. 

Will  not  assist  in  obtaining  advantages  for  large  shippers,  290. 

Seeks  to  promote  the  best  interest  of  shippers,  291. 
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INTERSTATE   COMMERCE   COMMISSION— (Continued). 

Does  not  favor  spite  cases  or  proceedings  in  which  complainant  has 

not  real  interest,  292. 
Prior  violations  of  law  do  not  preclude  the  complainant  where  public 

interest  is  involved,  292. 
Transactions  in  dual  capacity  of  carrier  and  shipper,  or  carrier  and 

dealer,  closely  scrutinized,  162,  248,  293. 
Hostile  attitude  toward  carriers  during  early  years,  294. 
Alteration  of  such  attitude  in  recent  years,  295. 
Extravagant  competition   not   favored,   29S. 
Will  not  interfere  with  carriers  evidently  desirous  of  complying  with 

the  law,  296. 
Dilatory  proceedings  condemned,  302,  326. 
Practice  of  withholding  evidence  before  the  Commission  condemned, 

303. 

Oiroumstances  Considered  in  Passing  on  the  Beaaonableness  of  Bates. 
( See  also  Unreasonable  Rates  ) . 

Difference  in  problem  as 'to  reasonableness  of  schedules  and  of  spe- 
cific rate,  55. 

Difficulty  of  isolating  the  charges  on  transportation  of  specific  com- 
modities, 49. 

Continuance  of  a  rate  for  a  long  period  renders  it  presiunptively 
reasonable,  85. 

Will  not  equalize  natural  or  geographical  advantages,  89. 

Concert  of  action  by  competitive  lines  subjects  rates  to  close  scrutiny, 
but  not  sufficient  in  itself  to  render  rate  unreasonable,  lOI. 

Expert  opinions,  102. 
Oomparison  of  Rates. 

Importance   of   in   passing   on   reasonableness   of   particular   rates,. 
78,  90. 

Rates  previously  in  force,  85-87. 

Circumstances  and  conditions  must  be  similar  to  make  comparisonv 
of  value,  86,  90. 

Rates  fixed  by  Commission  a  fair  subject  of  comparison,  90. 

Rates  between  competitive  commodities  more  valuable  subjects  of 
comparison  than  between  non-competitive,  91. 

Commission  will  not  declare  rate  unreasonable  merely  by  comparison 
of  tariffs,  92. 

Rates  on  other  commodities  between  same  points,  93. 

Rates  between  different  points  on  the  same  road,  94. 

Departure  from  mileage  basis  as  throwing  burden  on  carrier  to  justi- 
fy rates,  04. 

East  and  west  bound  rates  may  be  different,  64,  94. 

Rates  over  other  lines,  96. 

Circumstances  must  be  similar,  95. 

Non-competitive  rates  cannot  be  compared  with  competitive,  95. 

Rates  fixed  by  State  Railroad  Commissions  not  conclusive  of  reason- 
ableness, 99,  103. 
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INTERSTATE   COMMERCiiJ   COMMISSION— (Co»ttn««d). 
Through  and  local  rates 

Neither  an  absolute  test  of  reasonableness  of  other,  96. 
Through  rates  exceeding  combined  locals  prima  facie  unreason- 
able, 97. 
Exceptions,  97. 

Through  rates  normally  less  than  the  sum  of  locals,  97. 
Division    of   through   rate   ordinarily   less   than   local   rate,   for 

same  distance,  96,  97. 
Significance  of  division  of  through  rates  among  connecting  car- 
riers, 100. 
Continuance  of  rate  for  long  period  creates  presumption  of  reason- 
ableness, 85. 
Exceptions,  86,  87. 
Expression  of  satisfaction  by  shippers  not  conclusive  that  rates  are 

reasonable,  104. 
History  of  origin  of  rate  under  consideration  not  so  important  as 

its  present  justice,  84. 
Influence  of  investment  of  capital  in  reliance  on  continuance  of  rates, 

88. 
E£fect  of  proposed  order 

Elaborate  rate  system  will  not  be  disturbed  unless  clearly  neces- 
sary, 81. 
Rates  on  staple  commodities  will  not  be  altered  without  proof  of 

clear  necessity,  81. 
Unless  necessary,  relief  will  not  be  given,  which  gives  rise  to  com- 
plaints by  other  persons  or  localities,  82. 
Revenue  of  carriers  will  not  be  unreasonably  depleted,  83. 
Jwriadiction  of  the  Commission. 

Commission  will,  of  its  own  motion,  dismiss  the  case  where  lack  of 

jurisdiction  appears,  264. 
No  advisory  jurisdiction  except  to  branches  of  government,  264. 

Powers  of  the  Commission. 

Authorizing  exceptions  to  Section  4,  207. 
Exclusive  power  to  correct  tariff  charges,  240-243,  266. 
No  power  to  allow  set-off,  280  n(8'6). 
For  misrouting,  265. 

Power  over  regulations  affecting  rates,  281. 
Regulations  of  charges  for  incidental  services,  282. 
Allowances  to  shippers  for  services,  283. 
Regulation  of  publication  of  tariffs,  284. 

Powers  of  investigation  no  broader  than  those  of  regulation,  235. 
Issuing  general  orders,  286. 
Power  to  alter  or  modify  orders,  287. 
Criminal  proceedings,  288. 

No  powers  except  those  prescribed  by  the  Act,  264. 
No  power  to  award  damages  for  defective  service,  or  for  breach  of 
contract,  or  for  conversion  of  chattels,  264. 

34 
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INTERSTATE   COMMERCE   COMMISSION— {Gontmwed). 
No  power  to  enforce  State  Constitution,  264. 
Nor  to  r^ulate  immigrants,  264. 

Nor  to  compel  arrangements  as  to  carriage  of  free  baggage,  264. 
Nor  to  allow  special  privileges  or  relief  from  hardships,  264. 
Nor  to  prevent  anticipated  violations  of  the  Act,  264. 
Nor  to  order  increase  in  rates,  274. 
Power  to  fix  rates 

Early  Commission  decisions  claimed  such  power  only  in  particu- 
lar cases  after  investigation,  270. 
Early  Federal  cases,  271.  i 

I.  C.  0.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  271. 
Decisions  between  above  case  and  Hepburn  Amendment,  272. 

Provisions  and  effect  of  Hepburn  Amendment,  273. 
Prescribing  through  routes  and  joint  rates 

No  power  to  do  so  prior  to  Hepburn  Act,  275. 

Provisions  and  effect  of  Hepburn  Amendment,  276. 

Purpose  of  provisions  to  aid  shippers  not  carriers,  276. 

Commission  not  obliged  to  order  through  routes,  but  only  where 
public  interest  requires  it,  276. 

May  order  through  routes  only  where  no  reasonable  and  satis- 
factory one  exists,  277. 

Will  not  compel  through  route  with  irresponsible  carrier,  277. 

Cannot  order  but  one  through  route  between  two  points,  277. 

What  constitutes  reasonable  and  satisfactory  through  route,  277. 

Division  of  joint  rates  between  connecting  lines,  279. 
Probably  no  power  to  regulate  interchange  of  equipment,  278. 
Regulation  of  physical  operation,  267-269. 
No  power  to  stop  reckless  expenditure,  or  to  require  arrangements 

tof  leeiprocal   demurrage,   or  to  compel   adoption   of  particular 

method  of  computing  charges,  or  to  compel  the  sale  of  particular 

kind  of  tickets  or  form  of  bill  of  lading,  267. 
Effect  of  Hepburn  Amendment,  268. 
Location  of  stations,  269. 
Switch  Connections. 

May  order  only  under  circumstances  specified  in  the  Act,  259. 
Application  in  writing  by  shipper  pre-requisite  to  obtaining  relief 

from  Commission,  259. 
Power  to  award  such  at  suit  of  branch  line  railroads,  259. 
Orders  of-  the  Oommission. 
Form   of,    326. 
Commission's  findings  of  fact  prima  fade  evidence  in  certain  cases, 

331. 
Are  Commission's  findings  conclusive  except  in  actions  for  damages, 

331. 
Duty  of  courts  towards  Ccnnmission's  findings,  331. 
Questions  of  reasonableness  or  discrimination,  questions  of  fact,  332. 
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INTERSTATE   COMMERCE   COMMISSION— (OoraWmted). 

Preliminary  injunction  not  granted  where  facts  of  complaint  denied 

in  answer,  333. 
Courts  not  bound  by  reasoning  of  Commission,  334. 
May  not  modify  Commission's  orders,  334. 
Where  order  enforceable  on  ground  not  passed  on  by  Commission, 

case  will  be  sent  back  to  Commission,  335. 
Injunctions  to  restrain  enforcement,  338. 
Penal  provisions  for  failure  to  obey,  343   (i) 

INTRASTATE  COMMERCE 

Act  not  applicable  to  commerce  wholly  within  a  state,  27. 
Effect  of  participation  in  througli  interstate  rates,  29-35. 
Commerce  originating  and  ending  in  one  state  but  going  out  of  the 
state  en  route,   39. 

INTRASTATE  RATES 

Ab  part  of  through  interstate  rates,  when  subject  to  the  Act,  28-38. 
Consideration  by  Commission  in  passing  on  reasonableness  of  inter- 
state rates,  103. 
As  part  of  through  interstate  rates  may  exceed  combined  locals,  100. 

INVESTIGATION 

Table  of  commodity  rates  investigated  by  the  Conuuission,  104. 

Powers  of  Commission  with  regard  to,  285. 

By  Commission  of  its  own  motion,  300. 
IRON 

Investigation  of  rates  on   (see  list),  104. 

IRON  PIPES 

Investigation  of  rates  on   (see  list),  104. 

IRON  PYRITES 

Investigation  of  rates  on   (see  list),  104. 

JIM  CROW  CARS 

Whether  discrimination   against   colored  persons   forbidden  by  the 
Act,  129,  179. 

JOHNSON  CITY 

Investigation  of  alleged  preference  against   (see  list),   191. 

JOINT  RATES 

As  evidence  of  common  control,  management  and  arrangement,  36-38. 

What  constitute,  46,  211,  221. 

Comparison  of  joint  through  rate  with  local  rates,  96-100,   185. 

Divisions  to  tap  line  railroads,  1'64. 

Basing  point  rates,  207. 

Effect  of  lack  of  power  by  Commission  to  prescribe  prior  to  Hepburn 

Act  on  prevention  of  discrimination  between  conneoting  lines,  212- 

227. 
Between  what  carriers  possible,  236. 
Publication  and  filing  of,  236. 


532  THE  INTERSTATE  COMMERCE  ACT. 

[References  are  to  Sections.] 
JOINT  RATES— {Continued). 

In  absence  of,  local  rate  governs,  249. 

Power  of  the  Commission  to  prescribe,  275-279. 

Power  and  practice  of  Commission  in  regulating  dmsian  ol  among 
carriers,  279. 
JOINT  RESOLUTION  op  June  30,  1906. 

Effect  of  in  altering  date  of  passage  of  the  Act,  325,  358. 
JOISTS 

Investigation  of  rates  on   (see  list),  104. 
JUDGMENT 

For  giving  rebates  extinguished  by  death  of  defendant,  350. 
JUDICIAL  NOTICE 

Commission  will  take  of  tariffs  filed,  303. 
JURISDICTION 

Of  Commission,  see  Interstate  Commebce  Commission. 

Of  Courts,  see  Coubts,  Equity,  Injunction^  Mandamus. 
JUST  AND  REASONABLE  RATES 

See  Unreasonable  Charges. 
KEARNEY 

Investigation  of  alleged  preference  against    (see  list),   191. 
KINDS  OF  ACTIONS  BEFORE  THE  COMMISSION 

Public  and  private  grievances,  297. 
KINDS  OH'  KATES 

Distinction  between,  45-47. 
KNOWINGLY 

Effect  of  introduction  of  this  word  by  Hepburn  Act,  345,  348. 

As  introduced  by  Hepburn  Act  not  applicable  to  offenses  committed 
prior  to  June  29,  1906,  357. 
KNOWLEDGE 

By  shipper  of  published  rate,  as  affecting  its  legality,  244,  n.87. 

Necessity  of  guilty  knowledge  in  cases   involving  departure   fron> 
tariff  rates,  348. 
KRAMER 

Investigation  of  alleged  preference  against   (see  list),   191. 
LAND  AGENTS 

Special  rates  in  favor  of  as  unjust  discrimination,  71,  156. 
LA  GRANGE 

Investigation  of  alleged  preference  against    (see  list),   191. 
LARGE  SHIPPERS 

Special  rates  in  favor  of  65-68,  149-151. 
LATHS 

Investigation  of  rates  on   (see  list),  104. 
LAUNDRY  SOAP 

Investigation  of  rates  on   (see  list),  104. 
LAWFUL  RATE 

See  Publication  and  Filing  of  Tabiff  Charges. 
TAWRENCE 

Investigation  of  alleged  preference  against   (see  list),   191. 
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LEAKAGE 

Allowance  for  as  constituting  rebate,  168. 
LEASE 

Carrier  may  lease  an  cars  from  one  party,  23,  123. 

Amount  paid  for  leased  road  not  a  test  of  its  proper  earning  ca- 
pacity, 57. 

Of  wharf  by  shipper  as  an  illegal  device,  168. 

Liability  of  lessor  railroad  for  violation  by  lessee,  324. 
LEATHER  SCRAPS 

Investigation  of  rates  on   (see  list),  104. 
LEGISLATIVE  POWER 

Whether  grant  to  Commission  of  power  to  fix  rates  is  a  delegation 
of  legislative  authority,  273. 
LEMONS 

Investigation  of  rates  on   (see  list),  104. 
LENGTH  OP  HAUL 

Importance  of  in  determining  rates,  58-62. 
LESS  CHARGE  FOR  GREATER  DISTANCE 

See  Long  akd  Shobt  Haiti.  Clause. 
LESSOR  RAILROAD 

Whether  responsible  for  rates  of  lessee,  324. 

LESS-THAN-CARLOAD  RATES 

Unreasonable  difference  between  carload  and  less-than-carload  rates 
an  unjust  discrimination,  67  n(55). 
LIABILITY 

Parties  responsible  in  damages,  44,  301,  324. 

Parties  criminally  responsible  for  departure  from  published  rates, 
349. 

Limitation  of,  construction  of  provisions  of  Act  eflfecting,  262. 
LIEN 

Effect  of  release  on  reasonableness  of  rates,  72. 

Published  rates  governs  amount  of,  244. 
LIGHTERAGE  CHARGES 

Payment  of  to  shippers  as  constituting  rebate,  183. 
LIME 

Investigation  of  rates  on  (see  list),  104. 
LIMITATIONS  OF  ACTIONS 

In  civil  proceedings,  325. 

In  criminal  proceedings,  359. 
LIMITATION  OP  LIABILITY 

Provisions  of  the  Act  prohibiting,  260. 

Constitutionality,  261. 

Construction  of  provisions,  262. 
LINE 

Meaning  of  the  word  in  Long  and  Short  Haul  Clause,  186. 
LINCOLN 

Investigation  of  alleged  preference  against   (see  list),   191. 
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LIQUORS 

Investigation  of  rates  on   (see  list),  104. 

LIVE  HOGS 

Investigation  of  rates  on   (see  list),  104. 

LIVE  POULrRY 

Investigation  of  rates  on   (see  list),  104. 

LIVE  STOCK 

Investigation  of  rates  on   (see  list),  104. 

LOADING 

Reasonableness  of  regulation  with  reference  to  loading  and  unload- 
ing, 110. 
LOCALITIES,  Pbkfebences  Auong. 

See  Fbsfbbences  Among  Locauxikb. 
LOCAL  RATES 

Special  duty  to  allow  reasonable  local  rates,  171. 

Comparison  of  through,  96-100,   185. 

Distinguished  from  through  rates,  45. 

As  parts  of  through  rates,  46. 

Basing  point  rates,  207. 
LOCATION 

Commission  considers  cities  entitled  to  benefit  of,  76-78,  89,  199-200. 

LONG  AND  SHORT  HAUL  CLAUSE 

Burden  of  proof  of  dissimilarity  of  circumstances,  92. 

Effect  of  competition  in  justifying  disregard  of  the  rule,  76-79,  19X- 
207. 

Distinction  between  meaning  of  words  "under  substantially  similar 
circumstances  and  conditions,"  in  Sections  2  and  4,  136,  147. 

Distinction  between  Sections  1,  2,  3,  and  4,  118,  182. 

Not  every  greater  charge  for  shorter  distance  prohibited,  121. 

Questions  of  dissimilarity  of  circumstances  are  questions  of  fact,  183. 

Result  of  recognition  of  competition,  207. 

Authorizing  exceptions  by   Commission,  207. 

Incidental  questions  under  Section  4,  208. 

Measure  of  damages  for  violation,  320. 
LOSSES  ON  OTHER  LINES 

Provisions  of  the  Act  making  initial  carriers  liable  for,  260. 

Constitutionality,  261. 

Construction,  262. 
LUMBER 

Investigation  of  rates  on   (see  list),  104. 
McRAE 

Investigation  of  alleged  preference  against    (see  list),  191. 
MACHINERY 

Investigation  of  rates  on   (see  list),  104. 

MAKING  RATES 

Power  of  Commission,  270-273. 
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MANDAMUS 

Power  of  court  to  issue,  339. 

Proper  parties,  339. 

Remedy  under  Section  23,  not  exclusive,  but  cumulative,  339. 
MANDATORY  INJUNCTION 

See  Injunction. 
MANUFACTURED  ARTICLES 

Investigation  of  rates  on  (see  list),  104. 
MANUFACTURED  PRODUCTS 

Constitutionality  and  construction  of  Commodities  Clause,  351-363. 
MARKET  COMPETITION 

Carriers  may  consider  in  adjusting  rates,  76-79,  89,  199-200. 

Commission  will  not  equalize  natural  advantages,  39. 
MARKET  VALUE  OF  GOODS 

Importance  of  in  determining  rates,  74. 
MASURITE 

Investigation  of  rates  on   (see  list),  104 
MATTRESS 

Investigation  of  rates  on   (see  list),  104. 
MAXIMUM  CARLOAD  REGULATIONS 

Reasonableness  of,  110. 

Must  be  set  out  in  schedules,  233. 
MAXIMUM  RATES 

Power  of  Commission  to  fix,  270-273. 
MEAL 

Investigation  of  rates  on   (see  list),  104. 
MEASURE  OF  DAMAGES 

For  exacting  unreasonable  charges,  314. 

For  discrimination  in  charges,  318. 

For  discrimination  in  facilities,  319.  . 

For  preferences  among  localities,  and  violation  of  Section  4,  320. 
MEATS 

Investigation  of  rates  on   (see  list),  104. 
MEDICINE 

Investigation  of  rates  on   (see  list),  104. 
MELONS 

Investigation  of  rates  on   (see  list),  104. 
METHOD  OF  SHIPMENT 

Influence  of  in  adjusting  rates,  63. 
MIDDLEBORO 

Investigation  of  alleged  preference  against    (see  list),  191. 
MILEAGE  BASIS 

Importance  of  distance  in  fixing  rates,  58-62. 

Departure  from,  as  throwing  burden  of  proof  on  carrier,  94. 
MILEAGE  TICKETS 

Construction  of  proviso  of  Section  22,  157-158. 

Application  of  Act  to,  125. 

Must  be  published  and  filed,  234. 
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MILK 

Investigation  of  rates  on   (see  list),  104. 
MILLING-IN-TRANSIX 

Effect  of  in  determining  whether  through  or  local  traffic,  46.         ' 

Discrimination  in  allowance  of  the  privilege,  179. 

Allowance  of  as  a  discrimination  between  localities,  188. 

Privilege  should  be  stated  in  schedule,  233. 
MILL  STUFF 

Investigation  of  rates  on   (see  list),  104. 
MILWAUKEE 

Investigation  of  alleged  preference  against   (see  list),   191. 
MINE  RATINGS 

Proper  methods  of  in  car  distribution,  172. 
MINERAL  WATER 

Investigation  of  rates  on   (see  list),  104. 
MINIMUM  CARLOAD  REGULATIONS 

Reasonableness  of,   110. 

Must  be  set  out  in  schedules,  233. 
MINISTERS  OF  RELIGION 

Reduced  rates  to,  157-158. 

Discrimination  between  denominations,  128. 
MISCONDUCT 

By  Complainant,  effect  of  before  Commission,  292. 
MISDEMEANOR 

Analysis  of  provisions  of  the  Act  creating,  344. 
MIS-ROUTING 

Power  of  Commission  and  practice  in  awarding  damages  for,  246, 
265,  310. 
MISTAKE 

As  to  tariff  rate,  whether  renders  contract  for  less  rate  enforceable, 
244  n(87). 

Effect  in  criminal  cases,  348. 
MODIFICATION  OF  ORDERS 

Power  of  Commission  to  effect,  287. 

Court  may  not  modify  Commission's  order,  334. 
MOHAIR 

Investigation  of  rates  on   (see  list),  104. 
MOLASSES 

Investigation  of  rates  on   (see  list),  104. 
MOOT  CASES 

Commission  will  not  investigate,  264. 
MOTOR   CYCLES 

Investigation  of  rates  on   (see  list),  104. 
MULES 

Investigation  of  rates  on   (see  list),  104. 
MULTIGRAPH 

Investigation  of  rates  on   (see  list),  104. 
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MUSKOGEE 

Investigation  of  alleged  preference  against    (see  list),  191. 
MUTILATION  OR  DESTRUCTION  OF  RECORDS 

A  misdemeanor,  344   (1). 
MYRIOK,  Mo. 

Investigation  of  alleged  preference  against   (see  list),   191. 
NARROW  GAUGE  ROADS 

Rates  over  usually  higher  than  over  main  line,  70. 
NATURAL  ADVANTAGES 

Power  of  carriers  to  equalize  by  rate  adjustment,  76-79,  80,  199-200. 

Commission  will  not  equalize,  89. 
NEGLIGENCE 

Legality  of  claims  for  as  affected  by  acceptance  of  discriminations. 
244  n(90). 

Stipulations  waiving  rights  of  action  for  carrier's  negligence,  260- 
262. 
NEGROES 

Whether  discriminations  in  facilities  between  forbidden,  129,  179. 
NEWEL  AND  RAILINGS 

Investigation  of  rates  on   (see  list),  104. 
NEW  ORLEANS 

Investigation  of  alleged  preference  against   (see  list),  191. 
NEW  ROADS 

Entitled  to  charge  liberal  rates,  57. 

Filing  of  rates  by,  232   n(20). 
NEWSPAPER  EMPLOYES 

Passes  may  not  be  allowed  to  care-takers,  159. 
NEW  YORK 

Investigation  of  alleged  preference  against   (see  list),   191. 
NITRATE  OF  SODA 

Investigation  of  rates  on   (see  list),  104. 
NON-COMPETING  ARTICLES   OR   SHIPPERS 

Whether  discriminations  between  forbidden,   127-130. 
NON-COMPETITIVE  RATES 

Not  test  of  competitive,  95. 
NOOKSACK 

Investigation  of  allied  preference  against   (see  list),  J91. 
NORFOLK,  Neb. 

Investigation  of  allied  preference  against   (see  list),   191. 
NOTICE 

Effect  of  publication  of  tariffs  as  constructive  notice  of  rates,  244, 
n.87. 

In  criminal   cases,   348. 

Necessity  of  posting  schedules  to  establish  legality,  239. 
JSrOTIFICATION  OF  CAR  SUPPLY 

If  such  be  given  to  one  must  be  given  to  all,  179. 
NUMBER  OF  OFFENSES 

In  cases  involving  departure  from  published  rates,  347. 
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OATMEAL 

InTestigation  of  rates  on   (see  list),  104. 

OATS 

Inyestigation  of  rates  on   (see  list),  104. 
OCEAN  RATES 

See  Export  and  Impost  Rates. 
OFFENSES 

Analysis  of  under  the  Act,  344. 
OIL 

Investigation  of  rates  on   (see  list),  104. 

Discrimination  between  oil  shippers,  151. 
OMAHA 

Inyestigation  of  alleged  preference  against   (see  Ust),   191. 
OMNIBUS  COMPANIES 

Application  of  the  Act  to,  44. 

Joint  rates  with  not  proper,  187,  236. 
OMNIBUS  INJUNCTION 

Not  issued  to  enforce  the  Act,  336. 
ONIONS 

Investigation  of  rates  on   (see  list),  104. 
OPBLIKA 

Investigation  of  allied  preference  against   (see  list),  191. 
OPEN-END  ENVELOPES 

Investigation  of  rates  on   (see  list),  104. 
OPINIONS 

By  experts  in  proceedings  before  Commission,  102,  303. 
ORANGES 

Investigation  of  rates  on  (see  list),  104. 

Distribution  of  cars  for,  173. 
ORDERS  OF  COMMISSION 

See  also,  Intebstate  Commebce  Commission. 

Responsibility  of  assignee  of  receiver  with  notice  of  order  for  vio- 
lation of,  44. 

Power  to  issue  general  orders,  286. 

Power  to  alter  or  modify,  287. 

Form  of,  326. 

Not  contempt  to  disobey,  326. 

Not  necessary  to  sanction  practice  already  I^al,  326. 

Enforcement  of  by  courts,  331-335. 
PACKING  HOUSE  PRODUCTS 

Investigation  of  rates  on  (see  list),  104. 
PANEL  JAMBS 

Investigation  of  rates  on  (see  list),  104. 
PAPER  BAGS 

Investigation  of  rates  on  (see  list),  104. 
PAPER  WRAPPING 

Investigation  of  rates  on  (see  list),  104. 
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PARCEL  EXPRESS  RATES 

Should  be  published  and  filed,  233. 
PARI  DELICTO 

Effect  of  illegal  conduct  of  complainant  in  proceedings  before  Com- 
mission, 202. 

Shipment  of  goods  tmder  a  rebate  contract  does  not  preclude  re- 
covery for  their  loss  by  a  shipper,  244  n.90. 
PARTIES 

Parties  subject  to  the  Act,  301,  344. 

Parties  responsible  for  damages,  324. 

Parties  to  mandamus  proceedings,  329. 

Parties  guilty  of  departure  from  published  tariffs,  349. 

Parties  complainant,  298. 

Effect  of  death  of  party  sentenced  to  pay  fine,  3S0. 

Parties  entitled  to  benefit  of  Section  2,  Paragraph  3,  228. 
PARLOR  CARS 

Investigation  of  rates  on  (see  list),  104. 
PARTICIPATION 

Effect  in  case  of  interstate  shipments  by  intrastate  carriers,  29-36. 

Effect  of  participation  in  rates  by  carriers  not  parties  to  tariffs  in 
prosecution  for  departure  from  tariff  rates,  361. 
PARTY  RATE  TICKETS 

Legality  of,   150,   154. 

Application  of  Act  to  party  rate  tickets,  154. 
PASSENGER   RATES 

Investigation  of  rates  on  (see  list),  104. 
PASSENGERS 

Division  of  not  forbidden  by  Section  5,  257. 

Whether   discrimination   in   accommodations   between   forbidden   by 
Act,  129. 
PASSES 

Whether  allowance  of  to  unauthorized  parties  constitutes  violation 
of  Sections  2  and  3,  125,  362. 

To  whom  properly  allowed,  157-159. 

Criminal  provisions  with  regard  to,  352. 
PATENT  MEDICINE 

Investigation  of  rates  on  (see  list),  104. 
PAYMENTS  TO  SHIPPERS 

Commissions  for  securing  traffic  as  constituting  rebate,  163. 

Power  of   Commission   to  regulate   amounts   of  payments   for   ser- 
vices, 233. 
PEACHES 

Investigation  of  rates  on  (see  list),  104. 
PEARL  BARLEY 

Investigation  of  rates  on   (see  list),  104. 
PEARLINE 

Investigation  of  rates  on   (see  list),  104. 
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PEAS 

Investigation  of  rates  on   (see  list),  104. 

PEMBERTON 

Investigation  of  alleged  preference  against   (see  list),  191. 
PENAL  AND  CRIMINAL  PROVISIONS  OF  THE  ACT 

Constriuition  of,  343 

Analysis  of,   344. 

Discussion  of,   343-359. 
PENALTIES 

Commission  without  power  to  impose,  288. 
PENDING  LITIGATION 

Effect   on  Commission  of  pendency  of   similar  question   in   Federal 
Courts,  328. 
PEREMPTORY  MANDAMUS 

See  Mandamus. 
PERISHABLE  FREIGHT 

Risk  connected  with  as  affecting  rates,  63,  72. 
PERMANENT  IMPROVEMENTS 

Proper  method  of  charging  in  estimating  cost  of  service,  57. 
PETITION  OR  COMPLAINT 

Form  of,  297. 
PETROLEUM 

Investigation  of  rates  on   (see  list),  104. 
PETROLEUM  PRODUCTS 

Investigation  of  rates  on   (see  list),  104. 
PHOSPHATE  ROCK 

Investigation  of  rates  on   (see  list),  104. 
PHYSICAL  OPERATION  OF  RAILROADS 

Power  of  Commission  to  regulate,  267. 
PIEDMONT 

Investigation  of  alleged  preference  against    (see  list),  191. 
PIG  IRON 

Investigation  of  rates  on   (see  list),  104. 
PIPE  LINES 

Competition  by  as  justification  of  preference  among  localities,  193. 
PILASTERS 

Investigation  of  rates  on  (see  list),  104. 
PINEAPPLES 

Investigation  of  rates  on  (see  list),  104. 
PIPE  LINES 

Pooling  of  freights  by  not  forbidden  by  Hepburn  Act,  257. 
PLAINTIFFS 

Parties  complainant  in  proceedings  before  Commission,  298. 
PLEADINGS 

Before  Commission,  297,  302. 

Necessary  all^ations  in  indictments  under  the  Act,  356. 
POLITICAL  CONVENTIONS 

Discriminations  between,  156. 
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POOLING  OF  FREIGHTS 

Provisions  of  the  Act,  254. 

Policy  of  Congress  in  passing  Section  5  not  approved  by  Commis- 
sion, 255. 

Efifect  of  Sherman  Act,  255. 

Definitions  of  pooling,  256. 

Division  of  passengers  not  forbidden,  257. 

"Freights"  refers  to  commodities  themselves  and  not  to  compensa- 
tion for  their  carriage,  257. 

Contract  to  divide  earnings  forbidden  as  well  as  actual  division,  257. 

Stipulation  by  initial  carrier  preserving  the  right  to  route  not  a 
pooling  provision,  257. 

System  of  fines  and  penalties  held  to  amount  to  pooling,  257. 

Pooling  between  express  companies,  and  pipe  lines,  not  forbidden 
prior  to  Hepburn  Amendment,  257. 

PORCH  COLUMNS 

Investigation  of  rates  on  (see  list),  104. 

PORTIERE  WORK 

Investigation  of  rates  on  (see  list),  104. 
PORTS 

Provisions  of  Act  requiring  adherence  to  rates  not  unconstitutional 
as  a  preference  of  ports  of  particular  States,  41. 

POSTING  RATES 

Necessity  and  form  of,  238,  239. 

POTATOES 

Investigation  of  rates  on  (see  list),  104. 
POTENTIAL  COMPETITION 

As  justifying  preferences  among  localities,  202,  n.44. 

POULTRY 

Investigation  of  rates  on  (see  list),  104. 
POWER  OF  COMMISSION 

See  Interstate  Commerce  Commission,  Powers  of. 
PRACTICE  AFFECTING  RATES 

Power  of  Commission  over,  281. 
PRACTICE  BEFORE  THE  COMMISSION 

See  also  Interstate  Commerce  Commission. 

For  Rules  of  Practice  and  Forms  see  Appendix. 

How  far  bound  by  decisions  of  courts,  263. 

Failure  by  Commission  to  object  to  tariff  filed  does  not  prevent  its 

subsequently  declaring  it  illegal,  240. 
Commission  will  not  investigate  moot  cases  or  abstract  questions, 

264. 
Commission  will,  of  its  own  motion,  dismiss  the  case  where  lack 

of  jurisdiction  appears,  264. 
Prescribing  through  routes  and  joint  rates,  275-279. 
Allowances  to  shippers  for  services,  283. 
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PRACTICE   BEFORE   THE   COMMISSION— {Oontwued). 

Effect  of  concession  of  relief  by  carriers  before  hearing,  296. 

Facts  averred  in  complaint  and  not  denied  in  answer  taken  as  admit- 
ted, 302. 

No  opinion  on  matters  not  raised,  302. 

Disposal  of  ease  on  complaint  and  answer,  302. 

Cases  must  be  prosecuted  with  reasonable  diligence,  302. 

Complainant  may  not  shift  his  ground  of  complaint  or  theory  of  com- 
plaint at  the  argument,  302. 

Filing  of  brief  not  necessary   to   full   hearing  before   Commission, 
302. 

Oral    hearing   before    Commission    not   necessary    to    full    hearing, 
302. 

Not  contempt  to  disobey  orders  of  the  Commission,'  326. 

Parties   complainant,   298. 

When  investigation  by  Commission  of  its  own  motion  undertaken, 
300. 

Parties  defendant,  301. 

Necessity  of  damage  to  complainant,  299. 

Form  of  pleadings,  297,  302. 

When  amendments  allowed,  302. 

Dilatory  proceedings  condemned,  302. 

Replica;tion  not  required  or  permitted,  302. 

Personal  inspection  by  Commission  of  the  subject  matter  of  com- 
plaint, 306. 

Holding  cases  open,  328. 

Limitation  of  actions,  326. 

Orders  of  the  Commission,  326. 

Form  of  report  of  the  Commission,  327. 

Re-hearings,  329. 
Damages. 

Excessive  charges — ^nature  of  claim  for  excessive  charges,  308. 

Measure  of  damages,  314. 

Charges  for  incidental  services,   315. 

Exclusive  jurisdiction  of  Commission  to  question  reasonableness  of 
tariffs  filed,  240,  309. 

Practice  where  carrier  is  willing  to  refund  excess,  310. 

Proof  necessary  to  sustain,  311. 

Charges  need  not  have  been  paid  under  protest,  312. 

Not  awarded  in  every  case  where  rates  are  declared  unreasonable, 
313. 

Charges  in  excess  of  tariff,  316. 

Discrimination — ^nature  of  action  for  discrimination,  317. 

F.Tihire  to  post  rates,   321. 

Interest  and  counsel  fees,  322. 

Parties  entitled  to,  323. 

Parties  responsible  for,  324. 
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PRACTICE   BEFORE   THE   COMMISSION— (Contirnicd). 
Measure  of  Damages. 

Discrimination  in  charges,  318. 

Discrimination  in  facilities,  319. 

Preferences  between  localities,  320. 
Evidence. 

Commission  not  constrained  by  technical  rules,  303. 

Commission  takes  judicial  notice  of  tariffs  on  file,  303. 

Published  tariffs  speak  for  themselves,  303. 

Withholding  evidence  before  Commission  for  use  in  court  condemned, 
303. 

Of  witnesses,  305. 
PRECEDENCE  OP  CASES 

Application  of  Expediting  Act  to  civil  cases,  342. 
PREFERENCES 

Purpose  of  Act  to  abolish,  19. 

Questions   of   unreasonableness   distinguished,   50. 

Distinction   between   questions  of  reasonableness   and  questions   of 
preference  and  discrimination,  91. 
PREFERENCES  AMONG  LOCALITIES 

Growth  of  the  abuse,  4. 

Reasons  for  and  purpose  of  prohibition  of  preferences  among  locali- 
ties, 19,  116,  180. 

Distance  as  a  factor  in  rate-making,  53-'62. 

Contributions  by  locality  to  building  road  no  excuse  for  preference, 
71  n(67). 

Distinction  between  Sections  3  and  4,  and  Section  1,  118,  182. 

Only  undue  preferences  forbidden,  121. 

Same  facilities  need  not  be  furnished  all  points,  122. 

How  far  carriers  entitled  to  consult  their  own  interest  in  fixing  rela- 
tive rates,  134. 

Distinction  between  rules  governing  discriminations  between  individ- 
uals, and  preferences  among  localities,  136-147. 

Scope  of  the  prohibition,  181. 

Whether  preferences  are  undue  or  unreasonable  is  a  question  of  fact, 
183. 

Burden  of  proof,  184. 

Divisions  of  through  rates  not  the  standard  of  local  rates,  185-186. 

Inland  rates  on  export  and  import  traffic,  187. 

Legality  of  proportional  rates,  188,  190. 

Milling-in-transit  and  similar  privileges,  188,  190. 

Reconsignment  rates,   189. 

Undue  preferences  between  localities  not  confined  to  rates,  191. 

Preferences  justified  by  difference  in  cost  of  service,  192. 

Competition. 

By  water  lines  always  considered  a  justification  of  a  preference,  193. 
Must  be  actual  and  relate  to  traffic  important  in  amount,  193. 
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[References  are  to  Sections.] 
PRACTICE  BEFORE  THE  (XiMMISSION— {Continued) . 
Of  Carriers  Not  Subject  to  the  Act. 

Always  considered  a  justification  for  preference,    193. 
Of  Carriers  Subject  to  the  Act. 
Early  Commission  decisions  recognizing  such  competition,  194. 
Early  Federal  decisions,  195. 

Later   Commission  decisions  excluding  such  competition,   196. 
Federal  decisions  during  the  same  period  recognizing  such  competi- 
tion, 197. 
Recognition  of  such  competition  by  Supreme  Court,  198. 
Between  Markets,  Commercial  Competition, 

Recognition  of,  amounts  merely  to  equalizing  natural  or  geographical 

advantages,  199. 
Early  Commission  decisions  not  recognizing  such  competition,  200. 
Supreme  Court  cases  reversing  the  above,  200. 
Potential  competition,  202,  n.44. 
Effect  of  recognition  of  competition,  201. 
Qualifications  on  effect  of  competition,  202. 
Competition  must  be  effective  and  substantial,  202. 
Does  not  justify  greater   preference  than  competition  necessitates, 

203. 
Does  not  justify  unreasonable  rates  to  non-competitive  points,  203> 
Rate  to  competitive  point  may  not  be  less  than  cost  of  transporta- 
tion, 205. 
Competition  no  justification  where  improperly  suppressed  at  com- 
plaining point,  206. 
PREFERENCES  BETWEEN  INDIVIDUALS 

See  DiscEiMiNATioiiTS  Between  Individuals. 
PRELIMINARY  INJUNCTION 

Not  issued  to  enforce  Commission's  order  where  facts  of  petition 

denied  in  answer,  333. 
Issuance  of  to  restrain  enforcement  of  Commission's  order,  338. 
PRESUMPTION 

See  also  Bubden  or  Peoof. 

Continuance  of  a  rate  for  a  long  period  rendering  it  prima  facie- 

reasonable,  86,  86. 
Reasonableness  of  rates  presumed,  85,  92. 

Through  rates  exceeding  combined  locals  prima  facie  unreasonable,^. 
97. 
PRIMA  FACIE  EVIDENCE 

How  far  Commission's  findings  are,  331. 
PRINTTNU  OF  SCHEDULES 

See  Publication  and  Filing  of  Chaboes. 
PRIVATE  CAR  RATES 

Should  be  published  and  filed,  233. 
PRIVATE   CARS 

Act  does  not  require  carriers  to  haul,  23. 
Distribution  of,  176-177. 


INDEX.  545 

[References  are  to  Sections.] 
PRIVATE  SWITCHES 

Demurrage  on  cars  standing  on,  113. 

Power   of   Commission  and  procedure   in   compelling  allowance  of, 
258-259. 
PRIVILEGES 

Commission  has  no  power  to  allow  special  privileges,  264. 
PRIVILEGES  ALLOWED  SHIPPERS 

Should  be  stated  in  schedule,  233. 
PROCEDURE 

See  Pbactick  Bepoee  the  Commission,  Interstate  Commeece  Coh- 

MISSION,  COTJBTS. 

PRODUCE 

Investigation  of  rates  on   (see  list),  104. 
PRODUCTION  OF  BOOKS  AND  PAPERS 

Before  Commission,  304. 

Orders  of  court  requiring,  341. 

PROOF,  BiJBDBN  OF. 

See  BuEDEN  OP  Pboof. 
PROPORTIONAL  RATES 

Definition,  47. 

Legality  of,  188. 
PROPORTION  OF  THROUGH  RATES 

Normally  less  than  local  rates,  97-99,  185. 
PROPOSED  CHANGES  IN  TARIFFS 

Power  of  court  to  prevent,  242-243,  337. 
PROSECUTION 

Criminal  and  penal  provisions  of  the  Act,  343-357. 
PROSPERITY  OF  SHIPPER 

As  justifying  increased  rates,  73,   104. 
PROTEST 

Not  necessary  to  recovery  of  unreasonable  rate,  312. 
PROVIDENCE 

Investigation  of  alleged  preference  against   (see  list),   191. 
PROVISIONS 

Investigation  of  rates  on   (see  list),  104. 
PUBLICATION  AND  FILING  OF  CHARGES,    (Chap.  XIX). 

Provisions  with  reference  to,  229. 

Purpose  of  provisions,  230. 

Effect  of  Elkins  Amendment,  231. 

Standard  of  charge  under  Sections  2  and  3,  and  under  Section  6, 
231  n(5). 

Provisions  mandatory,  232. 

Rate  wars  no  excuse  for  failure  to  observe,  232. 

Power  of  Commission  over,  284. 

Withdrawal  of  tariffs  for  alteration  not  permitted  by  the  Commis- 
sion, 240  n(70). 

Change  of  rates  during  transit,  237. 
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[References  are  to  Sections.] 
PUBLICATION  AND  JAILING  OF  CHARGES— (OorciMwed). 

Commutation,  excursion  and  mileage  tickets  subject  to  publication 

requirements,  234. 
Export  and  import  rates,  235. 

Wilful  failure  to  file  and  observe  tariff,  a  misdemeanor,  344b. 
Analysis  and  discussion  of  criminal  and  penal  provisions  prohibit- 
ing departure  from  tariff  rates,  345-349. 
Form  of  Schedules. 

Simplicity,  clearness  and  completeness  necessary,  232. 

Cross  references,  amendments,  and  exceptions  not  favored,  232. 

Number  of  supplements  to  tariffs  restricted,  232  n(14). 

Date  when  tariff  effective  must  be  stated,  232. 

Tariff  should  state  but  one  possible  rate  between  two  points,  232. 

Charges  for  incidental  services  and  regulations  affecting  rates  should 

be  stated  separately,  232,  233. 
Allowances  to  shippers  should  be  specified,  232. 
Private  car  rates  must  be  published,  also  carload  regulations,  232. 
Stop-over  privileges,  free  cartage,  milling-in-transit,  etc.,  232. 
Joint  Bates. 

Concurrence  in,  236. 
Form  of  publication,  236. 
Proper  parties  to,  236. 
Posting  Rates. 

No  longer  necessary  to  post  in  stations,  238. 
Posting  not  necessary  to  put  rates  in  effect,  239. 
Effect  of  Filmg  Bates. 

Reasonableness  of  tariff  charges  questionable  only  before  the  Com- 
mission, 240. 
Damages  cannot  be  awarded  by  courts  where  reasonable  tariff  rates 

were  charged,  240. 
As  regards  cases  of  discrimination,  quaere,  241. 
What  amounts  to  a,  decision  by  Commission  on  reasonableness  of 

tariff  charges,   240  n(73). 
Power  of  court  to  enjoin  enforcement  of  proposed  schedules,  242-243. 
Tariff  rates  binding  on  both  carrier  and  shipper,  contracts  for  dif- 
ferent rates  unenforceable,  244. 
Tariffs  as  constructive  notice  of  rates  filed,  244  n(87),  348. 
Claims  for  mis-routing,  245. 

Agreements  to  maintain  rates  for  fixed  period,  246-248. 
Where  no  through  rates  filed,  combination  of  locals  governs,  249. 
Shipments  by  different  routes,  250. 
PUBLIC  CALLINGS 

Growth  of  at  common  law,  9. 
PUBLIC  OPINION 

Importance  in  enforcement  of  the  Act,  294. 
PUNISHMENT 

.Summary  of  in  offenses  under  the  Act,  344. 
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PURPOSE  OF  THE  ACT 

General  expressions  by  CommisBion  and  Courts,  19. 

Keasons  for  prohibition  of  discriminations  and  preferences,  ITS. 

Reason  for  prohibition  of  preferences  among  localities,  180. 

Provisions  governing  publication  and  filing,  230. 
RADIATORS 

Investigation  of  rates  on  (see  list),  104. 
RAIL  COMPETITION 

Importance  of  in  adjusting  rate  relation,  79,  193-198. 
RAILROADS 

Competition  between  as  justifying  preferences  among  localities,  79, 
193-198. 

Discrimination  in  favor  of,  in  capacity  of  dealer,  166. 

Preference  of,  in  car  distribution,  174,  175. 

What  carriers  entitled  to  benefit  of  Section  3,  paragraph  2,  228. 

Prohibition  of  dealing  in  commodities  owned  by,  etc.,  251-253. 

Whether  branch  line  railroads  entitled  to  switch  connections,  259. 

Power  and  practice  of  Commission  in  prescribing  through  routes  be- 
tween, 275-279. 

RAILROAD  TIES 

Investigation  of  rates  on  (see  list),  104. 

RAILWAY  MATERIALS 

Kot  entitled  to  special  rates,  71,  131. 

RATES 

See  also  Basing  Point  Rates. 

Reasonableness  of,  see  Uhkeasonable  Chabobs,  Joint  Rates,  Pbo- 

POBTioNAi,  Rates,  Reconsignment  Rates,  etc. 
Publication  and  filing  of,  see  Pxibijcation  and  Filing  op  Chabqes 
Through  rates  vs.  local  rates,  45. 
Power  of  the  Commission  to  fix,  270-273. 
Combination  rates,  46,  188. 
Joint  rates,  46. 
Proportional  rates,  47,  188. 

RATE  SCHEDULES 

See  Publication  and  Filing  of  Chaboes. 
RATES 

See  also  B.  P.  R.  Pub.  &  f.  of,  see  P.  &  F.  of.  Of  C.  Reas  of  see  U. 
N.,  etc., 

Power  of  Com.  through,  etc. 
RATE  WARS 

No  excuse  for  non-adherence  to  tariff  rates,  232. 
RATING  OF   MINES 

In  distribution  of  cars  for  coal,   170-177. 

RAW  COTTON 

Investigation  of  rates  on   (see  list),  104. 
RAW  MATERIALS 

Usually  entitled  to  lower  rates  than  products  thereof,  74. 
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[References  are  to  Sections.] 

REASONABLENESS  OF  RATES 

See  Unreasonable  Chabges,  Intebstate  Commebce  Commission. 
Distinction   between   questions   of   reasonableness   and   questions   of 
preference  and  discrimination,  91. 

REBATE 

See  DiscBiMiNATiONs  Between  Individuals,  Publication  and 
Filing  of  Chabges. 

Receipt  of  on  passenger  ticket  does  not  prevent  recovery  for  negli- 
gence, 244  n.90. 

Contract  to  secure  rebates  unenforceable,   126. 

Knowing,  giving  or  receiving,  a  misdemeanor,  344c. 

Construction  of  criminal  provisions  prohibiting  departure  from  tar- 
iff rates,  345-3S1. 

Power  of  courts  to  issue  injunction  to  restrain,  336. 

Judgment  for  giving  extinguished  by  death  of  defendant,  350. 

RECEIVING  CARRIER 

See  Initial  Caeeieb. 

RECEIVING  REBATE 

Criminal  provisions  with  reference  to,  344-352. 

Accepting  and  receiving  not  two  distinct  crimes,  347. 
RECEIVERS 

Application  of  the  Act  to,  44,  301. 
RECIPROCAL  DEMURRAGE 

Commission  has  no  power  to  compel  arrangement  for,  267. 
RECONSI6NMENT  RATES 

Reasonableness  of,   114. 

Legality  of,  189,  190. 
RECORDS 

Mutilation  or  destruction  of  by  carriers  a  misdemeanor,  3441. 
RECOVERY 

See  Damaoes. 

REDUCED  RATES 

See  also  Disceiminations  Between  Individuals. 

Allowance  a  violation  of  Sections  2  and  3,  125. 

To  whom  may  be  allowed,  157,  158. 
REDUCTION  OF  RATES 

As  evidence  of  prior  unreasonableness,  87. 
REFRIGERATION  CHARGES 

Reasonableness  of,  112. 

Should  be  stated  separately  in  schedules,  233. 
REFRIGERATOR  CARS 

Power  of  Commission  to  compel  use  of,  267. 

Effect  of  lease  of  on  duty  of  carrier,  176. 

Responsibility  of  carriers  for  rates  charged  by  refrigerator  car  com- 
panies, 301. 
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REFUND  OP  CHARGES 
See  also  Bebates. 
Mere  refund  not  improper,   161. 

Order  of  Commission  necessary  to  legalize  where  in  accordance  with 
tarifiF,  240  n.73. 

REGULATIONS  AFFECTING  RATES 

Classification,   105-109. 

Minimum   carload   regulations,    110. 

Re- weighing  regulations,  110. 

Loading  and  unloading  regulations,  110. 

Regulations  governing  car  distribution,   170-177. 

Necessity  of  publication,  232,  233. 

Power  of  Commission  over,  281. 
RE-HEARINGS 

Practice  in  granting  by  Commission,  329. 
RELATION  OF  RATES 

As   constituting  discriminations   and  preferences,   see  Pbeifebences 
Among  Localities,  Discbiminations  Between  Individuals. 

Act  requires  rates  to  be  relatively  reasonable,  49. 

Distinction  between  questions  of  reasonableness  and  of  preference  or 
discrimination,  SO. 

Comparison  of  rates  as  a  means  of  determining  reasonableness,  90- 
100. 

Power  of  Commission  to  regulate,  272. 
RELEASED  VALUATION 

Legality  of  agreement  for,  262. 
RELIEF  FROM  OPERATION  OF  SECTION  4 

Power  of  Commission  to  grant,  208. 
BEMEDIES 

See  Damaoes,  Mandamus,  Eepakation,  Common  Law,  etc. 
REMITTING  OHIABGES 

See  Rebates,  PtrBLiCATiON  and  Filino  of  Chaeobs. 
REMOVAL  OF  CAUSES 

Jurisdiction  of  Federal  courts,   340. 
RE-OPENING  CASES 

For  purpose  of  making  order  under  the  Hepburn  Amendment,  328. 
REPARATION 

See  Damaoes. 
REPEAL 

Effect  of  Repealing  Clause  of  Hepburn  Act,  357. 
REPLICATION 

Not  required  or  permitted  in  proceedings  before  Commission,  302. 
REPORTS  OP  CARBIERS 

Mandamus  to  require  filing  of,  329. 

Carriers  not  subject  to  the  Act  not  required  to  make  33  n  ( 10 ) . 

Penal  provisions  for  failure  to  make,  343 j. 
REPORTS  OF  COMMISSION 

Form  of,  327. 
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BBS  JUDICATA 

Application  of  the  doctrine  to  decisions  by  Commission,  263. 

KB-SHIPMENTS 

Importance  of  securing  in  adjusting  rates,  64. 

RE-SHIPMENT 

Charge  of  balance  of  through  rate  on,  45-47,   188-190. 

RESTRAINING  ORDER 

See  Injunction. 
RETROACTIVE  EFFECT 

Tariffs  may  not  have,  237. 

Hepburn  Amendment  not  given,  3S7. 

RETURN   FREIGHT 

Importance  of  in  adjusting  rates,  64. 
BE- WEIGHING  REGULATIONS 

Reasonableness  of,    110. 
RICE 

Investigation  of  rates  on   (see  list),  104. 
BISK 

Importance  of  in  determining  rates,  63. 
ROLLED  OATS 

Investigation  of  rates  on   (see  list),  104. 
ROOFING  SLAG 

Investigation  of  rates  on   (see  list),  104. 
ROPE 

Investigation  of  rates  on  (see  list),  104. 
ROSIN 

Investigation  of  rates  on  (see  list),  104. 
BOUGH  GREEN  FIR  LUMBER 

Investigation  of  rates  on   (see  list),  104. 
ROUND-BALE  COTTON 

Investigation  of  rates  on   (see  list),  104. 
BOUND  TBIP  TICKETS 

Construction  of  Section  22,  157-158. 
Must  be  published  and  filed,  234. 
EOUTING 

Commissions  to  routing  agents  as  illegal  device,  163. 
Beservation  of  by  initial  carrier  of  routing  not  an  unjust  discrimi- 
nation, li68. 
Claims  for  damage  for  mis-routing,  246. 

Effect  of  publication  of  rates  on  shipments  over  different  routes,  250. 
Beservation  of  right  to  route  by  initial  carrier  does  not  amount  to 

a  pooling  under  Section  5,  257. 
Power  of  the  Commission  to  award  damages  for  mis-routing,  285. 
BULES  AFFECTING  BATES 

See  Bbgulations  Affeotino  Bates. 
BULES  OF  PRACTICE 
See  Appendix. 
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Investigation  of  rates  on  (see  list),  104. 
SALT 

Investigation  of  rates  on   (see  list),  104. 
SAN  BERNARDINO 

Investigation  of  alleged  preference  against    (see  list),   191. 
SAND 

Investigation  of  rates  on   (see  list),  104. 
SASH 

Investigation  of  rates  on  (see  list),  104. 
SATISFACTION  OF  COMPLAINT 

Effect  of  in  proceedings  before  Commission,  296. 
SAVANNAH 

Investigation  of  alleged  preference  against   (see  list),   191. 

SCHEDULES  OF  RATES 

See  Publication  aito  Filing  or  Chaeges. 
SCHOOL  SLATES 

Investigation  of  rates  on  (see  list),  104. 

SCOPE  OF  THE  ACT 

See  also  Interstate  Commeece  Commission,  Powers  of. 

Applies  only  to  existing  powers  of  carriers,  22. 

Applies  only  to  duties  qua  common  carrier,  23,  123,  264. 

Requirement  of  adequate  service  and  facilities,  24. 

Requirement  of  reasonable  charges  for  incidental  service,  25. 

Act  not  applicable  to  intrastate  commerce,  27. 

Transportation  within  or  between  territories,   40. 

Rail  and  water  trafSc,  42. 

Wagon  and  team  traffic,  43. 

Effect  of  Act  on  legality  of  transactions  consummated  prior  to  its 
passage,   246,    252. 
Foreign  Commerce. 

Act  applicable-  to  portion  of  foreign  shipments  within  the  United 
States,  41. 

Act  not  restricted  to  shipments  to  boundary  lines  of  foreign  coun- 
tries, 41. 

Act  does  not  apply  to  discriminations  between  Canadian  points,  41. 
Interstate  Commerce  v.  Intrastate. 

Concurrent  intrastate  regulations  do  not  affect  federal  jurisdiction 
over  interstate  shipments,  28. 

State  statutes  in  conflict  with  the  Act  void,  28. 

Effect  of  participation  in  interstate  shipments  by  intrastate  car- 
riers, 29-35. 

Effect  of  introduction  of  parenthesis  by  Hepburn  Amendment,  30. 

Effect  of  Social  Circle  dictum  applying  common  arrangement  test 
to  all-rail  shipments,  31,  32,  33. 

Proper  test  the  character  of  the  transaction  and  not  the  volition 
of  the  carriers  or  the  continuity  of  the  journey,  34-35. 
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SCOPE  OF  THE   ACT— (Continued) . 

Shipments  originating  and  terminating  in  a  single  state  but  passing 
out  of  such  state  en  route  subject  to  the  Act,  39. 

As  to  shipments  between  foreign    countries     passing    through     the 
United  States  qitaere,  39. 
Carriers  Subject. 

Express  companies,  44. 

Street  railways,  44. 

Electric  railways,   44. 

Omnibus  companies,  44. 

Stockyards  companies,  44. 

Bridge  companies,  44. 

Receivers,   44. 

Terminal  companies,  44. 

Holding  companies,  44. 
SCRAPS 

Investigation  of  rates  on   (see  list),  104. 
SCREEN  FRAMES 

Investigation  of  rates  on  (see  list),  104. 
SCROLL  WORK 

Investigation  of  rates  on   (see  list),  104. 
SEALSKINS 

Investigation  of  rates  on   (see  list),  104. 
SEA  SHELLS 

Investigation  of  rates  on  (see  list),  104. 
SECOND-HAND  DYNAMOS 

Investigation  of  rates  on  (see  list),  104. 
SECTIONAL  BOOKCASES 

Investigation  of  rates  on   (see  list),  104. 
SEPARATELY 

Use  of  word  in  Section  6,  233. 
SERVICES  BY  SHIPPERS 

Allowances  tor  as  a  discrimination,  162. 

Allowances  for  by  Commission,  283. 
SET-OFF 

Compromise  of  debt  in  payment  of  transportation,  whether  legal, 
167. 

Commission  has  no  power  to  allow,  280  n.86. 
SETTLERS 

Settlers  not  entitled  to  special  rates,  71,  156. 

Investigation  of  rates  on   (see  list),  104. 
SHEEPSKINS 

Investigation  of  rates  on   (see  list),  104. 
SHEET  IRON 

Investigation  of  rates  on  (see  list),  104. 
SHELVES 

Investigation  of  rates  on  (see  list),  104. 
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SHEKMAN  ANTI-TRUST  ACT 

See  Pooling  op  Febights. 

Influence  of  violation  on  Conunission  in  determining  reasonableness, 
101. 
SHINGLES 

Investigation  of  rates  on  (see  list),  104. 
SHIPPERS 

Allowances  to  for  services  as  a  discrimination,  162. 

Power  of  Commission  to  make  allowances  to,  283. 
SHOE  BRUSHES 

Investigation  of  rates  on  (see  list),  104. 
SHORTAGE   OF  OARS 

Duty  of  carrier  in  times  of,  170-177. 
SHRINKING  RATES 

Legality  of  proportional  and  reconsignment  rates,  47,   188-190. 
SHUTTERS 

Investigation  of  rates  on  (see  list),  104. 
SIDE  TRACKS 

Discrimination  in  allowance  of,   178. 

Application  to  Commission  for,  258-259. 
SIDINGS 

Discrimination   in  allowance   of,    178. 

Prior  to  Hepburn  Act,  Commission  could  not  compel  carriers  to  al- 
low sidings  to  particular  shippers,  2'67. 

Eflfect  of  Hepburn  Amendment,  258-259. 
SIOUX  CITY 

Investigation  of  alleged  preference  against   (see  list),   191. 
SIOUX  FALLS 

Investigation  of  alleged  preference  against   (see  list),  191. 
SLAG 

Investigation  of  rates  on  (see  list),  104. 
SLATES 

Investigation  of  rates  on  (see  list),  104. 
SMALL  VEIN  COAL 

Investigation  of  rates  on  (see  list),  104. 
SNAPPED  CORN 

Investigation  of  rates  on  (see  list),  104. 
SOAP 

Investigation  of  rates  on  (see  list),  104. 
SOIL  PIPE 

Investigation  of  rates  on  (see  list),  104. 
SPECIAL  PRIVILEGES 

Commission  has  no  power  to  allow,  264. 
SPECULATIVE  DAMAGES 

Not  recoverable,   314,  319. 
SPEED 

Influence  of  in  fixing  rates,  72. 
SPINDLES 

Investigation  of  rates  on  (see  list),  104. 
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SPRING  BED  MATERIALS 

Investigation  of  rates  on  (see  list),  104. 

SQUASH 

Investigation  of  rates  on  (see  list),  104. 

STAGE  LINES 

Application  of  Act  to,  43. 

Whether  subsequent  transportation  by  justifies  lower  rates,  186,  187. 

Not  properly  parties,  to  joint  rates,  236. 
STAIR  WORK 

Investigation  of  rates  on  (see  list),  104. 
STAPLE  COMMODITIES 

Rates  on,  normally  lower  than  average,  65. 

Rates  on  not  altered  by  Commission  unless  clearly  necessary,  81. 
STARE  DECISIS 

How  far  applicable  to  proceedings  before  Commission,  263. 
STATE  CONSTITUTION 

Commission  has  no  power  to  enforce,  264. 
STATE  COURTS 

Jurisdiction  of  to  award  damages  for  violation  of  the  Act,  240,  340. 
STATEMENT  OF  CLAIM 

Form  of  in  proceedings  before  Commission,  302. 
STATE  RAILROAD  COMMISSION 

Rates  prescribed  by  as  a  measure  of  intrastate  rates,  99,  103. 

Not   entitled    to   use    intrastate   passes   for   interstate   transporta- 
tion, 159. 

As  parties  complainant,  298. 

Orders  of  void  when  interfering  with  interstate  commerce,  28,  244 
n.(87). 
STATE  STATUTES 

Void  where  interfering  with  interstate  commerce,  28,  244  n.  (87). 
STATION  AGENT 

Duty  as  to  routing  freight,  245,  265. 
STATIONS 

Power  of  Commission  to  regulate  location  of,  269. 
STATUTE  OF  LIMITATIONS 

Application  of  in  civil  proceedings,  325. 

In  criminal  proceedings,  359. 
STAY  OF  PROCEEDINGS 

How  far  appeals  in  civil  cases  operate  as,  342. 
STEADINESS  IN  RATES 

Importance   of,   230   n. (1). 
STEAMSHIP  LINES 

Application  of  Act  to  foreign  commerce,  41. 

To  rail  and  water  traiBe  within  the  United  States,  42. 

Competition  among  as  justifying  lower  inland  rate  on  export  and 
import  trafSe,  146,  187. 

Not  entitled  to  benefit  of  paragraph  2,  Section  3,  228. 
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STEEL 

Investigation  of  rates  on  (see  list),  104. 
STEEL  RAILS 

Investigation  of  rates  on  (see  list),  104. 
STOCK 

Ownership  of  stock  in  coal   companies  an  indirect  interest  under 
Commodities  Clause,  253. 
STOCKHOLDERS 

Responsibility  of  for  violations  of  Act  by  corporation,  349. 
STOCKYARDS  COMPANIES 

Carriers  may  make  exclusive  contracts  with,  23,  123. 

Application  of  the  Act  to,  44. 
STONE 

Investigation  of  rates  on  (see  list),  104. 
STOP  OVER  PRIVILEGES 

Legality  of  as  to  freight,  45,  188-190. 

Schedule  must  sjjecify,  233. 
STOPPAGE  IN  TRANSIT 

Effect  and  legality  of  practice,  45,  188. 
STORAGE  CHARGES 

Application  of  Act  to,  25. 

Reasonableness  of,,  115. 

Publication  of,  233. 
STORAGE  IN  TRANSIT 

Legality  and  effect  of  practice,  45,  188. 
STOVE  FRONIS 

Investigation  of  rates  on  (see  list),  104. 
SIRAW 

Investigation  of  rates  on  (see  list),  104. 
STRAWBERRIES 

Investigation  of  rates  on  (see  list),  104. 
STREET  RAILWAYS 

Application  of  the  Act  to,  44. 
STRUCTURAL  IRON 

Investigation  of  rates  on  (see  list),  104. 
SUBORDINATE    OFFICIALS 

When  responsible  for  giving  rebates,  349. 
SUBPOENA  DUCES  TECUM 

Issuance  of,  304. 
SUBSCRIPTIONS 

To  aid  in  building  railroad  do  not  justify  preference  of  subscribing 
locality,  71  n(67). 
SUBSTANTIALLY   SIMILAR  CIRCUMSTANCES  AND   CONDITIONS 

See  Under   Substantially   Similae   CnsctTMSTANCES   and   Condi- 
tions. 
SUCCESSORS 

How  far  bound  by  order  against  predecessor,  44. 
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SUGAB, 

Inveatigation  of  rates  on  (see  list),  104. 
BUMMER  AISTD  WINTER  RATES 

On  coal  may  be  different  owing  to  ear  supply,  64,  94. 

SUNDAY 

Tariff  may  take  effect  on,  232  n.  (20) . 

SUPERSEDEAS 

How  far  appeals  in  civil  cases  operate  as,  342.. 

SUPPLEMENTS  TO  TARIFFS 

Number  of  restricted,  232  n.  (14). 
SUPPLY  AND  DEMAND 

Application  of  law  to  transportation,  5,  51. 
SUPPRESSION  OF   COMPETITION 

Effect  of  in  rendering  preference  undue,  206. 
SUPREME  COURT 

Appeals  to  in  civil  cases,  342. 

How  far  regards  Commission's  decisions  as  binding,  342. 
SURGICAL  CHAIRS 

Investigation  of  rates  on  (see  list),  104. 
SUSPEND 

Proceedings,  to  suspend  orders  of  the  Commission,  338. 
SWITCH  CHARGES 

When  subject  to  the  Act,  27-35. 

Reasonableness  of,   115. 

Payment  of  by  carrier  to  shipper  as  constituting  rebate,  1'62. 

Exaction  of  as  illegal  device,  168. 

Schedules  must  specify  where  exacted,  233. 
SWITCH  CONNECTIONS 

Concurrent  regulation   of  state   authorities   as   to   intrastate  ship- 
ments does  not  oust  Federal  jurisdiction,  28. 

Discriminations   in  allowance  of,    173. 

At  Common  Law,  carriers  not  bound  to  construct  switches,  258. 

Provisions  of  the  Act  giving  Commission  power  to  order,  258. 

Are  branch  lines  entitled  to  obtain  before  Commission,  269. 

Location  of  usually  left  to  discretion  of  carrier,  269. 

Necessary  allegations  in  indictment  for  discrimination,  356. 
TANK  CARS 

Rates  and  rules  as  to,  should  be  published,  233. 
TANK  SHIPPERS 

Advantage  in  rates  based  on  less  cost  of  service  denied  by  Commis- 
sion, 165. 
TAP  LINE  RAILROADS 

Division  of  through  rates  with  such  illegal  where  not  common  car- 
iers,  164. 

Where  common  carriers,  illegal  if  excessive,  164. 
TARIFF  LAWS 

Act  not  intended  to  supplement,  19. 
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TARIFF  RATES 

See  Publication  and  Filing  of  Charges. 

Failure  to  publish  and  observe,  a  misdemeanor,  344b. 

Transportation  at  less  than  tariff  rates  a  misdemeanor,  344c. 

Necessary  allegations  in  indictments  for  giving  or  receiving,  356. 
Departure  from 

Analysis  of  criminal  and  penal  provisions  forbidding,  345. 

Number  of  offenses,  347. 

Offering  and  giving  rebate  not  two  separate  crimes,  347. 

Accepting  and  receiving  rebate  not  two  separate  crimes,  347. 

Necessity  of  intent  or  guilty  knowledge,  348. 

Parties  guilty,  349. 

Judgment  extinguished  by  death  of  defendant,  350. 

Effect  of  participation  by  carriers  not  parties  to  tariffs,  351. 
TAXATION 

Railroad  rates  not  constructed  entirely  on  the  principle  of  taxation, 
51,  104. 
TEAM  TRANSPORTATION 

Application  of  Act  to,  43. 

Joint  rates  may  not  be  formed  with  stage  or  team  lines,  187,  236. 
TELEGRAPH  COMPANIES 

Allowance  of  free  passes  to  employes  of,  159. 
TERMINAL  CHARGES 

Reasonableness  of,  115. 

Should  be  stated  separately  in  schedules,  233. 

TERMINAL  C0Mj:-ANIES 

Application  of  the  Act  to,  44,  301. 

TERMINAL  EXPENSES 

Influence  of  in  producing  through  rate  less  than  sum  of  locals,  97. 
TERMINAL  FACILITIES 

See  DiscEiMiNATiON  Between  Connecting  Lines. 

Same  facilities  need  not  be  furnished  for  every  kind  of  traflSc,  179. 
TERMINAL  RAILROAD 

Application  of  Act  to,  27-35,  44,  301. 
TERRITORY 

Application  of  Act  to  transportation  within,  40. 
TESTIMONY 

Before  Commission,  303-304. 

Immunity  of  witnesses,  305. 

Power  of  courts  to  compel  testimony  before  Commission,  341. 

Penalty  for  refusal  to  give  before  Commission,  344n. 

THRESHING  MACHINES 

Investigation  of  rates  on  (see  list),  104. 

THROUGH  RATES 

Discriminations  between  connecting  lines  in  allowance  of,  see  Dis- 
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0BiMii)^A.TiONS  Between  Conneotinq  Lines. 
Distinguished  from  local,  45. 
Filing  of  through  rate  less  than  locals  does  not  necessarily  entitle 

shippers  under   local   rates   to   reparation,   87. 
Comparison  of  through  with  local  rates,  96-100. 
Division  of  two  roads  owned  by  shippers  as  constituting  rebate,  164. 
Transportation  of  local  freight  at  as  illegal  device,  168. 
Not  the  standard  of  local  rates,  186. 

Where  none  on  file,  combination  of  published  locals  governs,  249. 
TKROUGH  EATES 

Discrimination  in  allowance  of  among  competing  localities,   179. 
THROUGH  ROUTES  AND  JOINT  RATES 

Effect  of  lack  of  power  by  Commission  to  compel  adoption  prior  to 
Hepburn  Amendment,  on  construction  of  paragraph  2,  Section  3, 
212,  221. 
Court  has  no  power  to  compel,  221. 

EflFect  of  Hepburn  Amendment  giving  such  power,  222-227. 
Practice  of  Commission  in  division  of  joint  rates  among  connect- 
ing carriers,  279. 
Power  and  practice  of  Commission  in  compelling  adoption  of,  275- 

279. 
No  such  power  prior  to  Hepburn  Act,  275. 
Effect  of  Hepburn  Amendment,  276. 
Purpose  of  requirement  of  through  routes,  276. 
Discretion  of  Commission  in  prescribing,  276. 

What  constitutes  reasonable  and  satisfactory  through  route,  277. 
THROUGH  ROUTING  AGREEMENTS 

Discrimination  between  connecting  lines  with  respect  to  allowance 
of,  see  DisoBiMiNATioNS  Between  Conneotino  Lineb. 
TICKET  BROKER 

Agreement  tending  to  produce  discrimination  invalid,   126. 
TICKETS 

Refusal  to  recognize  discrimination  between  connecting  lines,  see  Dib- 

OBIMINATION    BETWEEN    CONNECTING      LlNES. 

Commutation  excursion  and  mileage  tickets,  125,  158. 

Unpublished  stipulations  in  not  enforceable,  244. 

Extra  fare  on  failure  to  purchase  not  an  unjust  discrimination,  156. 

Power  of  Commission  to  order  through  tickets,  275-279. 

Commission  cannot  require  sale  of  particular  kind,  267. 
TIES 

Unreasonable  rate  on  for  benefit  of  carrier,  131. 
TIFTON 

Investigation  of  alleged  preference  against   (see  list),   191. 
TIPPLE 

Reasonableness  of  rule  restricting  loading  of  coal  cars  to  tipples  in 
time  of  car  famine,   171. 
TOBACCO 

Investigation  of  rates  on  (see  list),  104. 
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TOILET  AND  LAUNDRY  SOAP 

Investigation  of  rates  on  (see  list),  104. 
TOMATOES 

Investigation  of  rates  on  (see  list),  104. 
TON-MILE  KATE 

Normally  decreases  as  length  of  haul  increases,  62,  97-99. 

As  test  of  reasonableness  of  rates,  63  n.  (31). 
TONNAGE 

Importance  of  in  determining  rates,  65. 
TRACKAGE  RIGHTS 

Effect  of  contract  for,  22. 
TRACKS  AND  TERMINAL  FACILITIES 

Effect  of  proviso  in  Section  3  with  regard  to,  244. 
TRADE  CENTRE  RATES 

Proper  in  some  cases  although  normally  through  rate  should  be  less 
than  sum  of  locals,  98,  207. 

Exceptions,  trade  centre  rates  sustained,  98,  207. 
TRAFFIC 

Interchange  of,  see  Disceimination  Between  Connecting  Lines. 
TRAFFIC  POOL 

See  Pooling  op  Freights. 
TRAIN  LOAD  RATES 

Legality  of,  66-68,  149-150. 
TRANSFER  CHARGES 

Reasonableness  of,  115. 

Schedules  must  specify  where  exacted,  233. 
TRANSIT  PRIVILEGES 

Effect  on  through  nature  of  traffic,  45. 

Legality  of,   188,   190. 
TRANSPORTATION 

Statutory  duty  to  furnish,  24. 

What  transportation  subject  to  the  Act,  26-43. 

Quasi  public  service,  51. 

Payable  only  in  money,  167. 

Not  necessary  to  constitute  offense  of  obtaining  by  false  billing, 
classification,  weighing,  etc.,  at  less  than  tariff  rates,  345,  353. 
TRANSPORTATION  OF  PROPERTY  OWNED  BY  CARRIERS 

See  Commodities  Clause. 
TRESPASS 

Commission  has  no  power  to  award  damages  for,  264. 

TROY 

Investigation  of  allied  preference  against   (see  list),   191. 

te:uckmen 

Discrimination  between,  134  n(57). 
TURNIPS 

Investigation  of  rates  on  (see  list),  104. 
TURPENTINE 

Investigation  of  rates  on  (see  list),  104. 
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UNDEE-BILLING 

As  an  illegal  device,  168. 
UNDER-CHAKGE 

Delivering  carrier  bound  to  collect,  244  n.  (85). 
UNDER  SUBSTANTIALLY  SIMILAR  CIRCUMSTANCES  AND  CONDI- 
TIONS. 

Different  meaning  of  phrase  in   Section  2  and  in   Section  4,   137, 

138,  et  seq. 
Effect  of  competition  in  rendering  circumstances  dissimilar,  192-207. 
Effect  of  dissimilarity  of  circumstances  under  paragraph  2,  Section 

3,  228. 
Necessity  for  alleging  in  indictments  under  Section  2  and  3,  SSfi. 
UNDUE  PREFERENCE 

See  DisoMMiNATioNS  Between  Individuals,  Prefebences  AmonGi 
Localities. 
UNIFORM  CLASSIFICATION 

Desirability  of,  106. 
UNION  Si-RINGS 

Investigation  of  alleged  preference  against  (see  list),  191. 
UNITED  STATES 

Carriage  for,   158. 
UNITED   STATES   COURTS 

Jurisdiction  of,  see  Courts. 
UNJUST  DISCRIMINATION 

See  DiscEiMiNATioNS  Between  Individuals,  Pbefeeences  Among 
Localities. 
UNLOADING  FACILITIES 

Discrimination  in,  179. 
UNLOADING  REGULATION 
Reasonableness  of,  110. 
UNREASONABLE  CHARGES 

As  to  circumstanoes  considered  by  the  Commission  in  passing  on  the 
reasonableness  of  rates,  see  Interstate  Commerce  Commission. 
Common  law  prohibition,  11. 
Charges  for  service  incidental  to  transportation  must  be  reasonable, 

25. 
Provisions  of  the  Act  forbidding,  48. 

Reasonableness  per  ae  distinguished  from  relative  reasonableness,  49. 
Questions  of  reasonableness  distinguished  from  questions  of  prefer- 
ence and  discrimination,  60. 
Altered  conditions  as  affecting  questions  of  reasonableness,  84. 
Excessive  rates  not  justified  by  competition  at  competitive  points,. 

203. 
Tariff  rates  questionable  only  by  Commission,  240,  280,  309. 
Burden  of  proof,  92,  302,  303,  307. 
Oircumstanees  Properly  Considered  ly  Carriers  in  Adjusting  Rates. 
In  general,  52. 
Cost  and  value  of  service,  53. 
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XJNRE ASONABLE  CHAKGES—  { Continued ) . 
Coat  of  Service. 

Carrier  entitled  to  fair  return  on  value  of  that  employed  for  public 
convenience,  56. 

Proper  method  of  computing  such  value,  57. 
Distance. 

An  important  but  not  a  sole  controlling  factor,  58. 

Group  rates,  59. 

Effect  of  commercial  competition  in  legalizing  group  rates,  60. 

Short  line  distance  proper  test,  61. 

Ton-mile  rate  decreases  as  haul  increases,  62. 
Consistency  of  Commodity  and  Method  of  Shipment. 

Importance  of  weight,  bulk  and  loading  capacity,  63. 
Car  supply. 

Kates   in  directions   of   prevailing   empty   car   movement   normally 
lower,  64. 

Lower  rates  to  points  allowing  return  loads  proper,  64. 
Volume  of  Traffic  a/nd  Am,ount  of  Shipment. 

Increase  in  tannage  normally  lowers  rates,  65-68,  149-150. 

Wholesale  principle  not  generally  applicable  to  freight  rates,  65-68. 

Concessions  in  rates  based  on  difference  in  cost  of  service  by  reason 
of  amounts  of  shipments  probably  proper,  68. 

Carload  rates  lower  than  less-than-carload  proper,  67. 

Party  rates  legal,  67. 

Cargo  rates  held  improper  by  the  Commission,  68,  149  n.(7). 
lHatwre  of  the  Service. 

Charges  incidental  to  principal  transportation  may  be  lower,  69. 
Branch  Line  and  Narrow  Gauge  Rates. 

Normally  higher  than  rates  over  main  line,  70. 
Miscellaneous  Matters. 

Indirect  advantage  to  carriers  from  stimulation  of  other  traffic  not 
properly  a  circumstance  in  justifying  lower  rates,  71,  137. 

Bridge  charges,  72. 

Special  facilities,  72. 

High  speed,  72. 

Charges  imposed  on  tne  carrier  by  state  authorities,  72. 

Removal  of  limitation  of  liability,  72. 

Allowances  for  shrinkage,  72. 

Beleasing  carrier's  lien,  72. 
UKEIEASONABLB  PREFERENCE 

See  DiscEiMiNATioNs  Between  Individuai.s,  Pbetebenoes  Among 

IiOCAUTIES. 

VALUE 

Importance  of,  in  determining  reasonableness  of  rates,  74. 
VALUE  OF  SERVICE 

Importance  of,  in  fixing  rates,  52-54,  73-79. 
VANILLA  BEANS 

Investigation  of  rates  on  (see  list),  104. 
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VEGETABLES 

Investigation  of  rates  on  (see  list),  104. 

VENtTE 

Of  proceedings  to  enjoin  proposed  schedules,  339. 
Of  prosecutions  for  departure  from  tariff  rates,  346. 

VOLUME  OF  TRAFFIC 

Importance  of  in  determining  rates  65-68,   149-150. 
VOLUNTARY  REDUCTION  OF  RATES 

As  indicating  prior  unreasonableness,  87. 
WAGON  AND  TEAM   TRAFFIC 

Not  subject  to  the  Act.  43,  187. 
WAGONS 

Investigation  of  rates  on  (see  list),  104. 
WAINSCOTING 

Investigation  of  rates  on  (see  list),  104. 
WALLA  WALLA 

Investigation  of  alleged  preference  against  (see  list),  191. 
WALNUT  LUMBER 

Investigation  of  rates  on  (see  list),  104. 
WATER  CARRIERS 

To  what  extent  subject  to  the  Act,  41,  42. 

Competition  by  as  justification  of  preferences  among  localities,  193. 
WATER  TANKS 

Investigation  of  rates  on  (see  list),  104. 
WEIGHING,  False. 

Criminal  provisions  with  regard  to,  353. 
WEIGHING  REGULATIONS 

Reasonableness  of,  110. 
WEIGHT 

Importance  of,  in  fixing  rates,  63. 

Estimation  of,  as  a  method  for  undue  discrimination,  168. 
WHALE  BONE  AND  WHALE  OIL  FOOTS 

Investigation  of  rates  on  (see  list),  104. 
WHARF 

Lease  of  as  a  device  to  produce  undue  discrimination,  168. 
WHEAT 

Investigation  of  rates  on  (sec  list),  104. 
WHITE  OAK  STAVES 

Investigation  of  rates  on  (see  list),  104. 
WHOLESALE  PRINCIPLE 

Application  to  freight  rates,  65-68,  149-150. 
WICHITA 

,  Investigation  of  alleged  preference  against  (see  list),  191. 
WILMINGTON 

Investigation  of  alleged  preference. against  (see  list),  191. 
WINDOW  FRAMES  AND  SCREENS 

Investigation  of  rates  on  (see  list),  104. 
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WINDOW  SHADES 

Investigation  of  rates  on  (see  list),  104. 

WINE 

Investigation  of  rates  on  (see  list),  104. 

WINTER  AND  SUMMER  RATES 

On  coal  may  be  different  owing  to  car  supply,  '64,  94. 

WIRE  BRUSBIES 

Investigation  of  rates  on  (see  list),  104. 

WIRE  FENCE 

Investigation  of  rates  on  (see  list),  104. 

WIRE  SCREENS 

Investigation  of  rates  on  (see  list),  104. 

WITNESSES 

Attendance  and  testimony  before  Commission,  303-304. 

Immunity  of,  305. 

Power  of  court  to  compel  testimony  before  Commission,  341. 

WOODEN  PAILS 

Investigation  of  rates  on  (see  list),  104. 

WOODENWARE 

Investigation  of  rates  on  (see  list),  104. 

WOOD  PULP 

Investigation  of  rates  on  (see  list),  104. 
WOOL 

Investigation  of  rates  on  (see  list),  104. 

WORDS  AND  PHRASES. 

See  individual  headings. 

WRITING 

Written   application  for   switch   connection  necessary   pre-requisit* 
to  complaint  to  Commission,  259. 

ZINC  SHEETS 

Investigation  of  rates  on  (see  list),  104. 

ZINC  SLABS 

Investigation  of  rates  on   (see  list),  104. 
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